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BIDE OKes bh REFAGE: 


Many editions of Blackstone’s Commentaries have been pub- 
lished, both in this country and in England, since the death of 
the learned author. My apology for adding another to the list 
is my desire to accomplish in the notes certain things not hereto- 
fore attempted, and also my belief that the time has come when 
accumulated experience makes it possible to select what is best 
from the mass of notes left by my predecessors. 

The material used in the preparation of this edition may be 
divided into four classes. First, the published results of modern 
research into the history of our law, such as the works of Maine, 
of Pollock and Maitland, and of Vinogradoff. Second, the 
statutes in England and the United States which modify the 
statements made in the text. Third, the notes of my prede- 
cessors. Fourth, the cases decided and the text-books published 
since Blackstone’s day which have referred to him as authority. 

In using the notes of other editors, I have followed the 
example set of publishing the name of the editor in connection 
with his note. The unsigned notes are my own. 

The fourth class of my material is, in my judgment, by far 
the most important. All reports and text-books published since 
Blackstone’s day were careftilly searched for references to his 
work. The abundance of material thus collected on almost 
every topic treated by the commentator rendered it unnecessary, 
except in rare instances, to look elsewhere in the books for cases 
illustrating the text. Nor was I compelled to turn to text-books 
which do not cite the learned author’s work. ‘The references in 
the unsigned notes, therefore, will be found to be, in the great 
majority of instances, references to cases or text-books which 
have cited as authority the very page, or even sentence, of 
Blackstone to which the note is appended. ‘Therefore it might 
almost be said that many of the notes or annotations have been 
written by the Courts of England and of the United States. 

By making copious extracts from the notes of former editors, 
I have tried not only to preserve the learning which has accumu- 
Jated around Blackstone’s work, but to give the student of legal 
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development a picture of the best thoughts suggested by the 
statements in the text taken at successive periods since the 
publication of the first edition. Carrying out this idea in my own 
notes, I have attempted to reflect the thought of the last part of 
the nineteenth century rather than to present my own opinions. 
In this connection, it is proper to state that I have retained some 
of the notes of prior editors on statutes since repealed. This 
has been done wherever necessary to the proper understanding 
of the statute law as it exists to-day. 

By citing thousands of cases and hundreds of text-books, I 
have sought to make the Commentaries, with the arrangement 
and text of which all lawyers are familiar, a mine of references 
to which one can readily turn when in search of information 
upon a given point of law. In my own notes the dates of the 
cases have been added to the citations. Where there is more 
than one edition of a text-book, the number of the edition referred 
to in the notes is given. Besides the ordinary table of cases, 
there is also published in connection with the Fourth Book a 
table of text-books cited, and abbreviations used. 

I hope that law students, even those familiar with Latin, will 
find useful the translations of phrases not in English, whether 
in the text or notes. ‘These translations I have placed in 
brackets. The value of Barron Field’s Analysis is conceded by 
all, and I therefore make no apology for printing it. I have 
added to the First Book a few thoughts on the study of the law. 

The Index to the four books refers to the top or star * paging, 
and covers the notes as well as the text. 

The number of the Book should always be noted by the 
reader when the pages of the Commentaries are referred to, as 
each Book is paged with consecutive Arabic numerals thus, 
I, 2, 3, 4, ete. 

It gives me pleasure to acknowledge the very valuable assist- 


ance in reading and revising the proofs which I have received 
from Albert L. Moise, Esq., of the Bar of South Carolina. 


UNIVERSITY OF PENNSYLVANIA, 
DEPARTMENT OF Law, 
January z, 1897. 


THE STUDY OF THE LAW. 


An opinion as to the proper method of studying a subject must depend, 
in large measure, upon our conception of the nature of the subject. Law is 
no exception to this rule. If we regard the law as a system of rules for regu- 
lating human action, based on logical distinctions and derived from well- 
defined principles of right and wrong, we are almost certain to regard the 
study of the law as consisting of a logical analysis and arrangement of those 
principles. On the other hand, if we regard our law as essentially empirical 
in its character,—a child, not of logic but of the race’s conceptions of public 
policy—we shall be equally certain to look upon the study of law as a branch 
of the study of civilization and its history. 

He who reads the records of actual issues decided between man and man, 
will find that the courts, in determining these issues, have from time to time 
declared the existence of certain well-defined rules of action in almost every 
field of human conduct, and that, as new cases have arisen, the courts have 
applied, extended and modified these rules. Learned lawyers, by examining 
the cases, have extracted from them the principles upon which the courts 
appear to have acted. Placing these principles in a logical sequence, they 
have produced our legal text-books. ‘The value of these books to the lawyer 
is very great. [hey are, in the first place, a source from which he can 
easily obtain references to the decided cases. In the best text-books he will 
find able discussions of legal principles. ‘These discussions often throw light 
on much that he might not have had the time, or perhaps the ability, to dis- 
cover, if he had been left to work upon the reports unaided. 

But when we approach the study of the law as a science, or attempt to 
investigate any legal question, it must not be forgotten that the law is found 
in the cases, not in the text-books. It has been and is developed—not 
primarily by the text-book writers, but by the application to new cases of 
principles extracted from earlier cases. The law, in this view, is the result of 
the application of what was felt to be the proper rule in actual cases arising 
before the courts and it has not been worked out, expounded or limited by 
logic alone. ‘The consequence is that the mere ability to state a principle of 
law, or all the principles of law, if it were possible (as it is not) to conceive 
of a definite sum of such principles, does not make a lawyer. A man might 
have this knowledge and yet have no mastery of the law. He might even 
add to a knowledge of the principles the ability to dissect and analyze 
them from the logician’s point of view, or from some @ priori standard of 
ethics, and still he would not in any sense be a lawyer. He must grasp 
something more than a principle; he must know how a principle has grown, 
he must have put himself in the position of the judge who decided the case 
when the problem was first presented as related to the concrete facts of the 
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case before him. In short, he only knows a principle of law who has 
for himself worked out that principle from the cases in which it has been 
developed. Such an one has a power over his subject which no amount of 
text-book reading can ever give him. He not only knows the completed 
structure, but, side by side with the builders, he has built it up. In this 
way he has caught the spirit of its development, and knows the elements 
which will influence its future growth. If the rules of human conduct which 
we have to-day, and which our courts enforce, are the results of prior judg- 
ments on the facts of particular cases arising in every day life between man 
and man, the study of law is the study of cases—a knowledge of the law is, 
in this sense, a knowledge of cases. 

At this point it may be natural to ask, ‘‘if a knowledge of the law cannot 
be gained except from a study of the cases, and the books are full of 
thousands of cases, is not the mastery of the law an impossibility?’’ In 
reply, it may be admitted that a complete knowledge of the law is impossible. 
To know the rise and all the details of the application of every legal prin- 
ciple would be a task the duration of which would far exceed the ordinary 
space of human life. The knowledge of all the reported cases, even in the 
principal jurisdictions under the sway of the Common Law, besides being 
impossible, would be useless. Law constitutes no exception to the rule that 
we must demand of an educational system not a knowledge of a multitude of 
facts, but the power to deal with problems as they arise. Though law must 
be studied from the cases, the student must confine himself to those cases 
which show the development and illustrate the main tendencies in the work- 
ing out of a legal principle. Fortunately, in the last few years, the attention 
of some of our best legal minds has been turned to the collection of selected 
lists of cases taken to illustrate the growth and application of the law. 
These selected cases now cover all the principal branches of the science. 
Those who have not the advantage of attending one of the law schools con- 
nected with our principal universities, should use in connection with these 
case-books, as they are called, a text-book covering the same subject; always 
remembering, however, that the work must be spent on the cases, not in 
memorizing the principles set forth in the text-books. Again, however 
much the text-book may be relied on for its statement of particular applica- 
tions of a principle and of the minor exceptions to it, which the student has 
no time to verify, it should never be relied on for the statement of the 
principle itself. The student must know a principle as a result of having 
worked it out for himself. As far as practicable, therefore, the study of 
cases should precede the study of the text-book, but on no important subject 
should the reading of some standard text-book be omitted. 

It may be pointed out in this connection that the necessity thus laid 
upon the student of ‘‘ digging out’’ for himself the rules of law from the 
cases, varies somewhat with the importance to him of an exhaustive knowl- 
edge of the branch of law which he is investigating. To almost every 
student a thorough knowledge of Torts, Crimes, Contracts, Quasi-Contracts, 
Property and Equity is essential. ‘These, therefore, every student must work - 
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out, in the main, from the splendid lists of cases now accessible. But when 
we pass beyond these fundamental subjects into minor subdivisions of the 
law, we find many which can hardly be considered essential to every man who 
would acquire legal knowledge. A general knowledge of many such subjects 
as, for instance, Admiralty, in the case of one who does not expect his prac- 
tice to lie in that direction, can be obtained from reading the best text-books. 
To one who has studied the law from the cases, there is no danger that he 
will deceive himself into thinking that he knows the subjects which he has 
read about. He will realize that he has just enough information to enable 
him the more readily to ‘‘ look the subject up should occasion require.’’ On 
most of the minor subjects of the law this is all he can hope or expect to be 
able to do. 

It is perhaps a work of supererogation to point out that one’s legal studies 
should be graded. One cannot expect to study everything at one time. The 
law is a mine to work in, and some parts lie further from the entrance than 
others. Thus the simple fundamental things must be studied first, while 
the subjects involving the more complicated business and property relations 
of modern life must be left until a later period. The grading given below 
in ‘‘ The Course of Legal Study ’’ has been based on the course now given 
in the best law schools in the United States. 

I have just likened the law to a mine in every part of which it is impossible 
for one man to work at the same time. ‘That legal study tends to become 
more and more diversified day by day is admitted. Where not so long ago 
we had ‘‘corporations’’ as a single subject, we now have: public, private 
and foreign corporations, insurance companies, railroads, etc. In propor- 
tion as the divisions of law thus become more and more complex and numer- 
ous, the necessity that the student should have a general idea of the law as 
a whole is more pressing. We must have a map of the mine before we can 
work intelligently in any part of it. Every student should read as a prelimi- 
nary to his legal work some elementary and general treatise. For this 
purpose the work of Blackstone, though written more than one hundred and 
twenty-five years ago, is without a rival. ‘The reason for this pre-eminence 
lies not only in the intrinsic value of the work itself. It is to be found also 
in the fact that it is written on a plan eminently suited to an elementary 
work. It is a picture of the law as it was in Blackstone’s time, illuminated 
by legal history and an explanation of the reasons for the principles set forth. 
On the other hand, whatever historical mistakes appear in Blackstone’s work, 
mistakes which have been greatly exaggerated, no one can doubt the judi- 
cious manner in which history and present law are blended in his work. 
Again, Blackstone may be as much praised for what he has refrained from 
doing as for what he did. Nearly every one since his day who has attempted 
an elementary treatise upon the law, has felt called upon to fill his book with 
definitions and little else. Definitions Blackstone has in plenty, but they 
are not obtruded upon the student. ‘They are at most the background to the 
reasons which Blackstone gives. And these same reasons of Blackstone 
make, for the purposes of the student, the most useful part of his book. He 
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suffers no statement to stand without a reason. Few institutions pass without 
a word of praise or blame—generally of praise. Some of the reasons given 
are to us who boast an age which gets at the roots of things, unsatisfac- 
tory. Some of the reasoning is obviously faulty. But, be this as it may, 
the very faults of the reasoning are apt to set the student thinking on his 
own account. 

Again, a book intended to fill the place of a general introduction to the 
study of the law must be something more than a picture of the law as it is, 
illuminated by statements of legal history and by explanations of the reasons 
for the principles set forth and the facts recorded. It must also be a work | 
with a distinct literary style,—of artistic as well as of scientific merit. ‘The 
student must be interested in the law. No factor is more potent in this con- 
nection than the literary form of the first book on legal subjects placed in his 
hands. Whether it is to be for him a book which he is to carry through life 
will depend in a large measure on the attractiveness of its style. This is, I 
believe, the reason why Blackstone has kept his hold on successive genera- 
tions of lawyers. It is the principal reason to-day why it is the best book to 
place in the hands of one about to begin the study of the Common Law. 

I have suggested below a course of legal study covering a period of three 
years, the shortest time in which it is possible for one to hope to earn the 
right to call himself a lawyer. It is perhaps impossible for one to accomplish 
in one year all the work mapped out for the third year. A judicious selec- 
tion should be made with reference to the use which the student expects to 
make of his legal knowledge. 


SUGGESTED COURSE OF LEGAL STUDY. 


FIRST YEAR. 
Blackstone, 
Crimes, 
Torts, Pleading, Contracts. 
SECOND YEAR. 
Property, Equity, Sales, 
Partnership, Quasi-Contracts, Agency. 
Domestic Relations, 
THIRD YEAR. 


Statutory Law (of the State in which the student intends to practice). 


Constitutional Law, Equity Pleading, Damages; 
Corporations, Admiralty, International Law. 
Bills and Notes, Conflict of Laws, 


Practice in Federal Courts, 
Practice (of the State in which the student intends to practice). 
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THE following sheets contain the substance of a course of lectures on the 
Laws of England, which were read by the author in the University of Oxford. 
His original plan took its rise in the year 1753; and, notwithstanding the 
novelty of such an attempt in this age and country, and the prejudices usually 
conceived against any innovations in the established mode of education, he had 
the satisfaction to find—and he acknowledges it with a mixture of pride and 
gratitude—that his endeavors were encouraged and patronized by those, both 
in the university and out of it, whose good opinion and esteem he was prin- 
cipally desirous to obtain. 

The death of Mr. Viner in 1756, and his ample benefactions to the university 
for promoting the study of the law, produced about two years afterwards a 
regular and public establishment of what the author had privately undertaken. 
The knowledge of our laws and constitution was adopted as a liberal science 
by general academical authority; competent endowments were decreed for the 
support of a lecturer and the perpetual encouragement of students; and the 
compiler of the ensuing Commentaries had the honor to be elected the first 
‘Vinerian professor. : 

In this situation he was led, both by duty and inclination, to investigate 
the elements of the law and the grounds of our civil polity with greater 
assiduity and attention than many have thought it necessary todo. And yet 
all who of late years have attended the public administration of justice must 
be sensible that a masterly acquaintance with the general spirit of laws and 
principles of universal jurisprudence, combined with an accurate knowledge 
of our own municipal constitutions, their original, reason, and history, hath 
given a beauty and energy to many modern judicial decisions, with which 
our ancestors were wholly unacquainted. If, in the pursuit of these inquiries, 
the author hath been able to rectify any errors which either himself or others 
may have heretofore imbibed, his pains will be sufficiently answered; and if 
in some points he is still mistaken, the candid and judicious reader will make 
due allowances for the difficulties of a search so new, so extensive, and so 
laborious. 

Nov. 2, 1765. 


POSTSCRIPT. 


i i i ressed in the foregoing Preface, no sooner was the 
Notwithstanding the diffidence exp reg Spesae Suan ar 


i ts objected to; to retract or expunge from it what appeared to be 
iy caicad en supply it when inaccurate or defective; to illustrate ee 
explain it when obscure. But, where he thought the objections ill founded, he ae fe t 
and shall leave the book to defend itself, being fully of opinion that, if his eae - 
false and his doctrines unwarrantable, no apology from himself can make them right; 1 
founded in truth and rectitude, no censure from others can make them wrong. 


(ix) 


he is ’ 
Wf 
em) ree . 
rca 
os (eae J 


Ts e 


CONTENTS OF THE ANALYSIS OF BOOK L 


INTRODUCTION. 
Ofathetstudyrofsthe lawe sy. fests ieee ts as seks es ele. , SEcTIon I 
ihemetmreoimlawesin seneral sf; 8 0. us Pees a ES 1D 
The grounds and foundation of the laws of England. .........., II. 
mpeveountries\subject to those laws. 20. x.) Site bees ae ale IV. 
The objects of the laws of England, viz.: : 
(I. THE RIGHTS OF PERSONS; which are 
| [ I. Natural persons; whose rights are 
(1. Absolute; viz. the enjoyment of 
| I. Personal security, 
4 | 2. Personal liberty, 
| ey Private PLOPELLY Ase ie enorme ecient cs eee, tech Micke eas CHAPTER I. 
| L2. Relative; as they stand in relations 
{ 1. Public; as 
| | (1. Magistrates; who are 
| | (1. Supreme: 
| 1s Legislative; viz. the parliament ..... Te 
| | 2. Executive; viz. the king, wherein of his 
| [ Difiad Ba 3 Nice Geentane a tnome gO Gea at III. 
| PINRO they 4 6 yo Ge oO 6b ob 6 IN 
| Bw Councils ecg a. Say emotes are iV2 
4 AP OUICS a oe. oan vache wee $ VI. 
| | Gp deeaoyiehco Soa yb 6G 5 oa 6 o VII. 
6. Revenue: 
| ; 1. Ordinary; viz. 
{ 1. Ecclesiastical, 
| | | 2. Temporal, 
| Ds, SONGS, 6 G 6 6 0 A. oC . VIIl. 
| | 2m Subordinate .a ensue, ive Boucle cone atsune IDS 
| (2. People; who are 
us FUbSTS, Mg ae 1S Gaeta ko SOY Boer of Go ont 2K 
| | 2. Natives; who are 
| 1h, (CNS 2aie lar eo so Baath ius ae coed OU ee o 6a 5 Xi. 
2. Laity; who are ina state 
| is LONGI wets aa i ct Bt Se 5 aS a's XII 
\2 Military, 
| Sy. WBKoIebNS GE Gem Golda oO O.op oo oS XIII 
| (2. Private; as, 
ie NUBGWS RANGER G6 oo suo Bow GO ooo oO XIV. 
| | 2, Jetscominilarncl Grit 5 bo uy oho Oo boo oe 5 eB XV. 
B, iPass eel OMG. n> 9 6 & oa po Bb oo oH XVI. 
As, (CERO RN ANAL SERN 5 fe oS Go 6 6S ESO XVII. 
2eBoOdies politicwor(coxporationS en uns es isn em enn nce XVIII. 
TGC, “aeiseds IOS Oe AMeGES, 5 Bo 6 HG ooo on ee OH eS Book II. 
| IGGL, RAVAGE) WVEXOINES: oo of ae 606 0 pale oD OOo A) Og ig oC Til. 
EVR EUBLIC. WRONGS oo 6 bs ciel Sema eS 6 cue « oss she re os IV. 
INTRODUCTION. 
PAGE 
OE as aed fe eg or ape Ropauice tlemen of fortune. II. The nobility. 
; III. Persons in liberal aioe: 6-17 
2. The causes of its neglect were, 
pe ON. PAGE chiefly, the revival of the study of 
OF THE STUDY OF THE LAW. . . . 6 to 31 the Roman laws in the twelfth cen- 
I. The general utility of the study of tury, their adoption by the clergy 
the English common law will prin- and universities, and the illiberal 
cipally appear from considering jealousy that subsisted between the 
the peculiar situations of, I. Gen- patrons and students of each. . . 17-20 


xii 


PAGE 
3. The establishment of the court of 
Common Pleas at Westminster pre- 
served the common law, and pro- 
moted its study in that neighborhood, 
exclusive of the two universities. . 22 


4. But the universities are now the 
most eligible places for laying the 
foundations of this, as of every other 
liberal accomplishment; by tracing 
out the principles and grounds of the 
law, even to their original elements 31 


SECTION II. 


OF THE NATURE OF LAWS IN GEN- 
INO! 6 gk oe a eo BO cgel KD Ch 

T. Lawis a rule of action prescribed 
by a superior power. .. . 38 

2. Natural law is the rule of human 
action, prescribed by the Creator, 
and discoverable by the light of 
reason . . 39 

Sane divine, or r revealed law, consid- 
ered asa rule of action, is also the law 
of nature, imparted by God himself 41 

4. The law of nations is that which 
regulates the conduct and mutual 
intercourse of independent states 
with each other, by reason and nat- 
TeaAML SCS ¢ 6 a 6 43 

5. Municipal or civil hapa is s the rule of 
civil conduct prescribed by the 
supreme power in a state, command- 
ing what is right and pron ane 
what is wrong . . 44 

6. Society is formed for the protection 
of individuals; and states, or govern- 
ment, for the preservation of society 47 

7. In all states there is an absolute 
supreme power, to which the right of 
legislation belongs, and which, by the 
singular constitution of these kin 
doms, is vested in the > king, ponds 
andcommons.... : 

8. The parts of a law are: 7 ‘The de- 
claratory; which defines what is right 
and wrong. II, The directory; which 
consists in commanding the observa- 
tion of right, or prohibiting the com- 
mission of wrong. III. The reme- 
dial; or method of recovering private 
rights and redressing private wrongs. 
IV. The vindicatory sanction of pun- 
ishments for public wrongs; wherein 
consists the most forcible fase 
Co) ap oh rb ont: 0-1 /< - 53-4 

g. To interpret a law, we must inquire 
after the will of the maker; which 
may be collected either from the 
words, the context, the subject-mat- 
ter, the effects and consequence, or 
the spirit and reason of the law . 

10. From the latter method of inter- 
pretation arises equity, or the correc- 
tion of that wherein the law (by rea- 
son of its universality) is deficient . 61 


48-51 


59-61 


ANALYSIS OF INTRODUCTION. 


SECTION III. 


PAGE 


OF THE LAWS OF ENGLAND . . 

1. The laws of England are of two 
kinds: the unwritten or common law, 
and the written or statute law . 

2, The unwritten lawincludes: I. Gen- 
eralcustoms. II. Particular customs. 
Ti, Particulaxilawsi. i. memo 

3. General customs, or the common 
law properly so called, are founded 
upon immemorial universal usage, 
whereof judicial decisions are the 
evidence; which decisions are pre- 
served in the public records, ex- 
plained in the year-books and reports 
and digested by writers of approved 
authority. . . 

4. Particular customs are those which 
are only in use within some peculiar 
districts; as gavel-kind, the customs 
of London, Gis o s 

5. These—I. must be proved to exist; — 
II. must appear to be legal; that is, 
immemorial, continued, peaceable, 
reasonable, certain, compulsory, and 
consistent;—III. must, when allowed, 
receive a strict construction 

6. Particular laws are such as, by spe- 
cial custom, are adopted and used 
only in certain peculiar courts, under 
the superintendence and control of 
the common and statute law; namely, 
the Roman civil and canon laws . 

7. The written or statute laws are the 
acts which are made by the king, 
lords and commons, in parliament, 
to supply the defects, or amend what 
is amiss, of the unwritten law . 

8. In order to give a more specific 
relief than can sometimes be had, 
through the generality of both the 
unwritten and written law; in mat- 
ters of private right, it is the office of 
equity tointerpose . . A . 


SECTION IV. 


OF THE COUNTRIES SUBJECT TO THE 
LAWS OF ENGLAND . wae 

1. The laws of England are not 
received in their full extent in any 
other territories besidesthe kingdom 
of England, and the dominion of 
Wales, which have, in most respects, 
an entire communion of laws . . 

2. Scotland, notwithstanding the union, 
retains its own municipal laws, 
though subject to peer by, the 
British parliament 

3. Berwick is governed by its own local 
usages, derived from the Scots law, 
but bound by all acts of parliament 

4. Ireland is a distinct subordinate 
kingdom, governed by the common 
law of England, but not bound by 
modern acts of the British parliament, 
unless particularly named . Birke 


. 63 to gI 


63 


67 


68 


74 


- 76-79 


79 


85 


gt 


793 tO 153 


95 


95 


S9 


ANALYSIS OF BOOK I. 


- PAGE 
5. The Isle of Man, the Norman isles - 


(as Guernsey, etc.), and our planta- 
tions abroad, are governed by their 
own laws, but are bound by acts of 
the British parliament, if specially 
STEHINS OL WSR 6 So Gg 6 6 
6. The territory of England is divided, 
ecclesiastically, into provinces, dio- 


- » I04~-I0g 


Xili 


PAGE 


ceses, archdeaconries, rural dean- 
erlesand parishesm as nee 
7. The civil division is, first, into coun- 
ties, of which some are palatine; 
then, sometimes, into rapes, lathes, 
or trithings; next, into hundreds, or 
wapentakes; and lastly, into towns, 
vills, or tithings 


OO ey te Se or ae 


BOOK I.—OF THE RIGHTS OF PERSONS, 


CHAPTER: I: 


PAGE 


OF THE ABSOLUTE RIGHTS OF INDI- 
AVE WATS Suter evils eis L221 tO 
I. The objects of the laws of England 
are ple Riohts ell Wrongs) se 
2. Rights are, the rights of persons, o 
HS THEMIS Oe UMM s 6 60 0 oe 
3. The rights of persons are such as 
concern, and are annexed to, the per- 
sons of men: and when the person 
to whom they are due is regarded, 
they are called (simply) rights; but 
when we consider the person from 
whom they are due, they are then 


such as they are formed by nature; 
or artificial, that is, created by hu- 
man policy, as bodies politic or cor- 
ORAM ON Sy meicMer erence teeetat en caus 
5. The rights of natural persons are, I. 
Absolute, or such as belong to indi- 
viduals. II. Relative, or such as re- 
gard members of society ..... 
6. The absolute rights of individuals, 
regarded by the municipal laws, 
(which pay no attention to duties of 
the absolute kind,) compose what is 
called political or civil liberty 
7. Political or civil liberty is the natu- 
ral liberty of mankind, so far re- 
strained by human laws as is neces- 
sary for the good of society ... . 
8. The absolute rights, or civil liberties, 
of Englishmen, as frequently de- 
clared in parliament, are principally 
three: the right of personal security, 
of personal liberty, and of private 
property a of ots BS 
9. The right of personal security con- 
sists in the legal enjoyment of life, 
limb, body, health and reputation . 
io. The right of personal liberty con- 
sists in the free power of locomotion, 
without illegal restraint or banish- 
1KSIME 6 st 9 oP aM SG 252 On cuncieousd 
11. The right of private property con- 
sists in every man’s free use and 
disposal of his own lawful acquisi- 
tions, without injury or illegal 
abyronbommateyah oe 5. 6) © 208 ete ee 
12. Besides these three primary rights, 
there are others which are secondary 
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144 
122 


122 


123 


123 


123 


123 


125 


129 


129 


134 


138 


and subordinate; viz. (to preserve the 
former from unlawful attacks,) I. 
The constitution and power of par- 
liaments: II, The limitation of the 
king’s prerogative: and, (to vindicate 
them when actually violated,) IIT. 
The regular administration of public 
justice: IV. The right of petitioning 
for redress of grievances: V. The 
right of having and using arms for 
self-defence 
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CHAPTER If 


OF THE PARLIAMENT... . . 146 to 
I. The relations of persons are, I. Pub- 
lic. II. Private. The public rela- 
tions are those of magistrates and 
people. Magistrates are supreme, or 
subordinate. And of supreme magis- 
trates, in England, the parliament is 
(HUD SHARKS CSMAOUGHYS “4 6 5 5 a « 
2. Parliaments, in some shape, are of 
as high antiquity as the Saxon gov- 
ernment in this island, and have 
subsisted, in their present form, at 
least five hundred years. ..... 
3. The parliament is assembled by the 
king’s writs, and its sitting must not 
be intermitted above three years. . 
4. Its constituent parts are the king’s 
majesty, the lords spiritual and tem- 
poral, and the commons represented 
by their members: each of which 
parts has a negative, or necessary, 
voice in making laws : 
5. With regard to the general law of 
parliament;—its power is absolute: 
each house is the judge of its own 
privileges: and all the members of 
either house are entitled to the privi- 
lege of speech, of person, of their 
domestics, and of their lands and 
goods . sine Seer 
6. The peculiar privileges of the lords 
(besides their judicial capacity) are 
to hunt in the king’s forests; to be 
attended by the sages of the law; to 
make proxies; to enter protests; and 
to regulate the election of the sixteen 
peers of North Britain 
7. The peculiar privileges of the com- 
mons are to frame taxes for the 


ey Sey aC het” 


. IIO-I13 


113, 


I40-144 


189 


146 


147 


150 


153-160 


. 160-167 


167 


xvi ANALYSIS OF BOOK I. 


PAGE 
denominated the sinking fund; 
which, unless otherwise appropriated 
by parliament, is annually to be ap- 
plied towards paying off some part 
of the principal. . 330 

12. But, previous to this, ‘the aggregate 
fund ig now charged with an annual 
sum for the civil list; which is the 
immediate proper revenue of the 
crown, settled by parliament on the 
king at his accession, for defraying 
the charges of civil government. . 330 


CHAPTER IX. 


OF SUBORDINATE MAGISTRATES 338 to 365 
I. Subordinate magistrates, of the most 
general use and authority are, 
I. Sheriffs. II. Coroners. III. Jus- 
tices of the peace. IV. Constables. 
V. Surveyors of the highways. 
VI. Overseers of the poor . - 338-339 
2. The sheriff is the keeper of each 
county, annually nominated in due 
form by the king; and is (within his 
county) a judge, a conservator of the 
peace, a ministerial officer, and the 
Leta loeplbbie 5 5 @ 6 & 339 
3. Coroners are permanent officers of 
the crown, in each county, elected 
by the freeholders: whose office it is 
to make inquiry concerning the 
death of the king’s subjects, and cer- 
tain revenues of the crown, and also, 
in particular cases, to supply the 
ONS OVNI 6 5 oo 6 o 6 . 346 
4. Justices of the peace are magis- 
trates in each county, statutably 
qualified, and commissioned by the 
king’s majesty; with authority to 
conserve the peace, to hear and 
determine felonies and other misde- 
meanors, and to do many other 
acts, committed to their charge by 
particular StATITES nr 349 
5. Constables are officers of hundreds 
and townships, appointed at the leet, 
and empowered to preserve the 
peace, to keep watch and ward, and 
to apprehend offenders ... . 355 
6. Surveyors of the highways are offi- 
cers appointed annually in every 
parish; to remove annoyances in, and 
to direct the reparation of, the public 
TOAUS Meh. eae wre eay einye ns oh ts 357 
7. Overseers of the. poor are officers 
appointed annually in every parish; 
to relieve such impotent and employ 
such sturdy poor as are settled in 
each parish, by birth;—by parent- 
age;—by marriage;—or by forty 
days’ residence, accompanied with, 
IS Notices ins Renting a tenement 
of ten pounds’ annual value. III. 
paying their assessed taxations. IV. 
Serving an annual office. V. Hiring 
and serving for a year. WI. Appren- 
ticeship for seven years. WII. Hav- 


. PAGE 
ing a sufficient estate in the 
pees GG ap o.oo ad OOo ¢ 359-365. 


CHAPTER X. 


OF THE PEOPLE, WHETHER ALIENS, 


I. 


DENIZENS, OR NATIVES . . - 366 to 375 
The people are either aliens, that i is, 
born out of the dominions, or allegi- 
ance, of the crown of Great Britain; 
or natives, that is, born within it . 366 


. Allegiance is the duty of all subjects, 


being the reciprocal tie of the people 
to the prince, in return for the pro- 
tection he affords them; and, in na- 
tives, this duty of allegiance is 
natural and perpetual; in aliens, is 
local and temporary only. . . . 366-371 


. The rights of natives are also natu- 


ral and perpetual; those of aliens 
local and temporary only; unless they 
be made denizens by the king, or 


naturalized by parliament . . . 371-375 
CHAPTER XI. 
OF THE CLERGY... oes 7 08tO 3905, 


I. 


The people, whether aliens, deni- 
zens, or natives,are also either clergy, 
that is, all persons in holy orders, or 
in ecclesiastical offices; or laity, 
which comprehends the rest of the 
Tat On eee 376 


. The clerical part of the nation, thus 


defined, are, I. Archbishops and 
bishops; who are elected by their 
several chapters, at the nomination 
of the crown, and afterwards con- 
firmed and consecrated by each 
other. II. Deans and chapters. III. 
Archdeacons. IV. Rural deans. V. 
Parsons (under whom are included 
appropriators) and vicars; to whom 
there are generally requisite holy 
orders, presentation, institution and 
induction. VI. Curates. To which 
may be added, VII. Churchwardens. 
VIII. Parish clerks and sextons . 377-395 


CHAPTER XII. 


(Oba anisuct, (Ginga GHW NS s 5 se 6 SES UO Mey 


I. 


2. 


The laity are divisible into three 
states: civil, military and maritime, 396 
The civil state, which includes all 
the nation except the clergy, the 
army, and the navy (and many indi- 
viduals among them also), may be 
divided into the nobility, and the 
commonalty .. 396 


. The nobility are dukes, marquesses, 


earls, viscounts and barons. These 
had anciently duties annexed to their 
respective honors; they are created 
either by writ, that is, by summons 
to parliament; or by the king’s 
letters-patent, that is, by royal grant: 
and they enjoy many privileges 
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exclusive of their senatorial capa- 


CHS Oye tc 3.6 Slob boo pe eeeurley 
4. The commonalty consist of knights 

of the garter, knights bannerets, baro- 

nets, knights of the bath, knights 

bachelors, esquires, gentlemen, yeo- 

men, tradesmen, artificers and la- 

DOLErS Meyers ese - + 403-407 


CHAPTER XIII. 


OF THE MILITARY AND MARTIME 
SS DATLES Se MMe Manis ey cite he 408 to 417 
1. The military state, by the standing 
constitutional law, consists of the 
inilitia ‘of each county, raised from 
among the people by lot, officered by 
the principal landholders, and comi- 
tmanded by the lord lieutenant. . . 408 
2. The more disciplined occasional 
troops of the kingdom are kept on 
foot only from year to year, by par- 
liament, and, during that period, are 
governed by martial law, or arbitrary 
articles of war, formed at the pleas- 
PEON GONG oo. 0 6 Oo gon 5, Vie: 
3. The maritime state consists of the 
officers and mariners of the British 
navy; who are governed by express 
and permanent laws, or the articles 
of the navy, established by act of 


Parliament .awaew nn eects. : AI7 
CHAPTER XIV. 
OF MASTER AND SERVANT . . 422 to 431 


1. The private, economical relations of 
persons are those of, I. Master and 
servant. II. Husband and wife. III. 
Parent and child. IV. Guardian and 
Wal Upwear mre Miarcmicren.) hs 422 


tween a master and four species of 
servants, (for slavery is unknown to 
our laws:)viz. I. Menial servants, who 
are hired. II. Apprentices, who are 
bound by indentures. III. Labor- 
ers, who are casually employed. IV. 
Stewards, bailiffs and factors; who 
are rather in a ministerial state . . 423 
3. From this relation result divers pow- 
ers to the master, and emoluments 
WO UNS Sane 5 6 6 oo c nent a 2 
4. The master hath a property in the 
service of his servant, and must be 
answerable for such acts as the ser- 
vant does by his express or implied 
OTN! 4 A BH oO BG Booed ce 0 431 


427 


CHAPTER XV. 


Or HUSBAND AND WIFE . . . 433 to 441 
I. The second private relation is that 
of marriage; which includes the re- 
ciprocal rights and duties of husband 
EVNIGl Ants? oh ile. 6 Hie, eters 
2. Marriage is duly contracted between 
persons, I. Consenting. II. Free 


Voy. I.—B. 


434 


. . . . PAGE 
from canonical impediments which 


make it voidable. III. Free also 
from the civil impediments, —of prior 
marriage;—of want of age;—of non- 
consent of parents or guardians, 
where requisite;—and of want of 
reason;—either of which make it 
totally void. And it must be cele- 


eNill IED. 6 6 0 5 0.06 . . «433-440 
3. Marriage is dissolved, I. By death. 


existing previous to the contract. 
III. By act of parliament, as, for 
adultery: Se oe eran Cat ke ene 440 
4. By marriage the husband and wife 
become one person in law; which 
unity is the principal foundation of 
their respective rights, duties and 
disabilicics@si) a wen eee 442 


CHAPTER XVI. 


OF PARENT AND CHILD. . . . 446 to 459 
child 7 See erent ope ee 446 


lock, or within a competent time 
after. II. Bastards, being those who 
ATS MOUSOR sy Gat: arc nee eae 446 


Protection. III. Education. .. 447 
4. The power of parents consists prin- 
cipally in correction, and consent to 
Imarriage. Both may, after death, be 
delegated by will to a guardian; and 
the former also, living the parent, to 
NA MBLOYS Oye HOBIESS 5 GS BoD oO 452 
5. The duties of legitimate children to 
parents are obedience, protection, 
andemaintenancer sy) acm eae cnr 453 
6. The duty of parents to bastards is 
only that of maintenance... . 
7. The rights of a bastard are such only 
as he can acquire; for he is incapable 
of inheriting anything ...... 459 


458 


CHAPTER XVII. 


Or GUARDIAN AND WARD. . . 460 to 464 
I. The fourth private relation is that of 
guardian and ward, which is plainly 
derived from the preceding; these 
being, during the continuance of 
their relation, reciprocally subject to 
the same rightsand duties. ... . 460 
2. Guardians are of divers sorts: I. 
Guardians by nature, or the parents. 
II. Guardians for nurture, assigned 
by the ordinary. III. Guardians in 
socage, assigned by the common 
law. IV. Guardians by statute, as- 
signed by the father’s will. All 
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subject to the superintendence of 
the court of chancery. . 

Full age in male or female, for all 
purposes, is the age of twenty-one 
years, (different ages being allowed 
for different purposes;) till which 
age the person is an infant : 
Au infant, in respect to his tender 
years, hath various privileges, and 
various disabilities in law; chiefly 
with regard to suits, crimes, estates, 
eWalaloyMNGK. 5°86 6G a a a GS 


CHAPTER XVIII. 


Bodies politic, or corporations, which 
are artificial persons, are established 
for preserving in perpetual succession 
certain rights; which, being con- 
ferred on natural persons only, would 
failin process oftime. ... . 
Corporations are, I. Aggregate, con- 
sisting of many members. II. Sole, 
consisting of one person only . 


. Corporations are also either spir- 


itual, erected to perpetuate the rights 
of the church; or lay. And the lay 
are, I. Civil; erected for many civil 
purposes. II. Eleemosynary; erected 
to perpetuate the charity of the 
founder 
Corporations are usually erected, 


Rite ae Rs Re ar: 


61 


463 


464 


sate USE Sine 467 to 484 


467 


469 


470 


ANALYSIS OF BOOK I. 


PAGE 


and named, by virtue of the king’s 
royal charter; but may be created by 
act of parliament 


. The powers incident to all corpora- 


tions are, I. To maintain perpetual 
succession. II. To act in their cor- 
porate capacity like an individual. 
III. To hold lands subject to the 
statutes of mortmain. IV. To have 
a common seal. V. To make by- 
laws. Which last power, in spiritual 
or eleemosynary corporations, may 
be executed by the eS or the 
founder 


he eh ae Oe Th BOGS 


6. The duty of corporations is to an- 


swer the ends of their institution 


7. To enforce this duty, all corpora- 


tions may be visited: spiritual cor- 
porations by the ordinary; lay 
corporations by the founder, or his 
representatives; viz., the civil by 
the king (who is the /fwundator in- 
cipiens of all) represented in his 
court of King’s Bench; the eleemo- 
synary by the endower; (who is the 
Jundator perfictens of such,) or by 


his heirs or assigns . . 
8. Corporations may be dissolved, I. 
By act of parliament. II By the 


natural death of all their pea ate 
III. By the surrender of their fran- 
chises. IV. By forfeiture of their 
charters) fie sen oe ee ana 
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(1. Things real; in which are considered 
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[ I. Their several kinds; viz. 
3 Corporeal 

| 1 TncOrpored sews sw estgch Asal, creed UM ie meee sane 
2. The tenures by which they may be holden; viz. ....... 
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BOOK IJ.—OF THE RIGHTS OF THINGS. 


CHAPTER 1. 

PAGE 
OF PROPERTY INGENERAL... .2toI4 

1, All dominion over external objects 

has its original from the gift of the 
Creator to man in general 
2. The substance of things was, at first, 
common to all mankind; yet a tem- 
porary property in the use of them 
might even then be acquired and 
continued by occupancy 
3. In process of time a permanent 
property was established in the sub- 
stance, as well as the use, of things; 
which was also originally acquired 
by occupancy only 
4. Lest this property should determine 
by the owner’s dereliction, or death, 
whereby the thing would again 
become common, societies have es- 
tablished conveyances, wills, and 
heirships, in order to continue the 
property of the first occupant; and 
where, by accident, such property 
becomes discontinued or unknown, 
the thing usually results to the sov- 
ereign of the state, by virtue of the 
crommboneahOBNNIEN, 6G 5 5 9 6 9 6 iar 
5. But of some things, which are in- 
capable of permanent substantial 
dominion, there still subsists only 
the same transient usufructuary 
property which originally subsisted 
in all things 
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CHAPTER II. 


OF REAL PROPERTY; AND, 
Ist. OF CORPOREAL HEREDITAMENTS, 
16 to 18 
1. In this property, or exclusive do- 
minion, consist the rights of things; 
which are, I. Things real. II. Things 
[TRS 6 ote ty Go Beck Be aes 
2. In things real may be considered, 
I. Their several kinds. II. The ten- 
ures by which they may be holden. 
III. The estates which may be ac- 
quired therein. IV. Their title, or 
the means of acquiring and losing 
them yen ee a 
3. All the several kinds of things real 
are reducible to one of these three, 
viz., lands, tenements, or heredita- 
ments; whereof the second includes 
the first, and the third includes the 
first and second 


16 


16 
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16 


4. Hereditaments, therefore, or what- 
ever may come to be inherited, 
(being the most comprehensive de- 
nomination of things real,) are 
either corporeal or incorporeal . . 

5. Corporeal hereditaments consist 
wholly of lands, in their largest 
legal sense; wherein they include 
not only the face of the earth, but 
every other object of sense adjoin- 
ing thereto, and subsisting either 
above or beneath it 
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CHAPTER III. 


OF INCORPOREAL HEREDITAMENTS . 


PAGE 
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17, 18 


20 to 42 


I. Incorporeal hereditaments are 
rights issuing out of things cor- 
poreal, or concerning, or annexed 
to, or exercisable within, the same . 

2. Incorporeal hereditaments are, I. 
Advowsons. II. Tithes. III. Com- 
mons. IV. Ways. V. Offices. VI. 
Dignities. VII. Franchises, VIII. 
Corodies or pensions. IX. Annui- 
ties. X. Rents 

3. An advowson is a right of presenta- 
tion to an ecclesiastical benefice; 
either appendant, orin gross. This 
may be, I. Presentative. II. Colla- 
tive. III. Donative 

4. Tithes are the tenth part of the in- 
crease yearly arising from the profits 
and stock of lands and the personal 
industry of mankind. These, by 
the ancient and positive law of the 
land, are due of common right to 
the parson, or (by endowment) to 
the vicar; unless specially dis- 
charged, I. By real composition. 
II. By prescription, either de modo 
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decimandi, or de non decimando. 2 


5. Common is a profit which a man 
hath in the lands of another; being, 
I. Common of pasture; which is 
either appendant, appurtenant be- 
cause of vicinage, or in gross. II. 
Common of piscary. III. Common 
of turbary. IV. Common of esto- 
vers, or botes. . . 

6. Ways are a right of passing over 
anothemmnan(s oround are 

7. Offices are the right to exercise a 
public, or private, employment 
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8. For dignities, which are titles of 
honor, see Book I. Ch. XII. 

9. Franchises are a royal privilege, 
or branch of the king’s prerogative, 
subsisting in the hands of a subject . 

1o. Corodies are allotments of one’s 
sustenance; which may be converted 
into pensions. (See Book I. Ch. 
WAGOEK)) ~ eee ek ee ee 

11. An annuity is a yearly sum of 
money, charged upon the person, 
and not upon the lands, of the 
SPAMS Gg “te ee See Se ee 

I2. Rents area certain profit issuing 
yearly out of lands and tenements, 
and are reducible to, I. Rent-ser- 
vice. II. Rent-charge. III. Rent- 
seck Se Souter 


CHAPTER IV. 


OF THE FEODAI, SYSTEM 
1. The doctrine of tenures is derived 
from the feodal law; which was 
planted in Europe by its Northern 
conquerors at the dissolution of the 
Roman empire ae eee 
2. Pure and proper feuds were parcels 
of land allotted bya chief to his fol- 
lowers; to be held on the condition of 
personally rendering due military 
service to their lord es Ss 
.3. These were granted by investiture; 
were held under the bond of fealty; 
were inheritable only by descend- 
ants, and could not be transferred 
without the mutual consent of the 
lord and vassal . 5. Ag 
.4. Improper feuds were derived from 
the other, but differed from them in 
their original, their services and 
renders, their descent, and other 
CUOMO 5 « 6 eo 6 og 6 5 
5. The lands of England were con- 
verted into feuds, of the improper 
kind, soon after the Norman con- 
quest: which gave rise to the grand 
maxim of tenure; viz.: that all lands 
in the kingdom are holden, medi- 
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41-42 


. + 44. to 53 


44-45 
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58 


ately or immediately, of the king . 48-53 


CHAPTER V. 


OF THE ANCIENT ENGLISH TEN- 
URE Saat Nous te erna aes 

1. The distinction of tenures consisted 
in the nature of their services: as, I. 
Chivalry, or knight-service; where 
the service was free, but uncertain. 
II. Free socage; where the service 
was free, and certain. III. Pure 
villenage; where the service was 
base, and uncertain. IV. Privi- 
leged villenage, or villein socage; 
where the service was base, but cer- 
Cell Tia Reem pen (ecm ste bs pcs TS 

2. The most universal ancient tenure 
was that in chivalry, or by knight- 


a0 


. 61 to 77 


I-78 


xl 


PAGE 
service; in which the tenant of every 
knight’s fee was bound, if called 
upon, to attend his lord to the wars. 
This was granted by livery, and per- 
fected by homage and fealty; which 
usually drew after them suit of court 

3. The other fruits and consequences 
of the tenure by knight-service were, 
I. Aid. II. Relief. III. Primer 
seisin. IV. Wardship. V. Mar- 
riage. WI. Fines upon alienation. 
Wai TSC. oo be 5d 6 REGO 

4. Grand serjeanty differed from chiy- 
alry principally in itsrender, or ser- 
vice, and notin its fruits and conse- 
quences . Bulent Gatien ke sae Ac 

5. fhe personal service in chivalry was 
at length gradually changed into pe- 
cuniary assessments, which were 
called scutageorescuage. ... . 

6. These military tenures (except the 
services of grand serjeanty) were, at 
the restoration of King Charles, to- 
tally abolished, and reduced to free 
socage, by act of parliament . 


62 


73 


74 


77 
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OF THE MODERN ENGLISH TENURES 
78 to IOI 
I. Free socage is a tenure by any free, 
certain, and determinate service . 
2. This tenure, the relic of Saxon lib- 
erty, includes petit serjeanty, tenure 
in burgage, and gavelkind. .. . 
3. Free-socage lands partake strongly 
of the feodal nature, as well as those 
in chivalry; being holden subject to 
some service, —at the least, to fealty 
and suit of court; subject to relief, 
to wardship, and to escheat, but not 
to marriage; subject also formerly 
to aids, primer seisin, and fines for 
alienation. . Gane CSS Pedom otoosel 
4. Pure villenage wasa precariousand 
slavish tenure, at the absolute will 
of the lord, upon uncertain services 
Of thes pAaSeStenalittey mite ee mene 
5. From hence, by tacit consent or en- 
croachment, have arisen the modern 
copyholds, or tenure by copy of 
court-roll; in which lands may be 
still held at the (nominal) will of 
the lord, (but regulated) according 
to the customof themanor... . 
6. These are subject, like socage lands, 
to services, relief, and escheat; and 
also to heriots, wardship, and fines 
upon descent and alienation .. . 
7. Privileged villenage, or villein 
socage, isan exalted species of copy- 
hold tenure, upon base but certain 
services; subsisting only in the an- 
cient demesnes of the crown; whence 
the tenure is denominated the tenure 
inancientdemesne. ...-..-. 
8. These copyholds of ancient demesne 
have divers immunities annexed to 
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their tenure; but are still held by 
copy of court-roll, according to the 
custom of the manor, though not at 
the will of thelord . 

9. Frankalmoign is a tenure by spir- 
itual services at large; whereby many 
ecclesiastical and eleemosynary cor- 
porations now hold their lands and 
tenements: being of a nature dis- 
tinct from tenure by divine service 
rmaV Sahib 5° Co op 6 9 OS G Gog 


CHAPTER VII. 


Or FREEHOLD ESTATES OF INHERIT- 
ANCHE ene ° . 103 to 

1. Estates in Jands, tenements, and 
hereditaments are such interest as 
the tenant hath therein; to ascertain 
which, may be considered, the 
quantity of interest. II. The time 
of enjoyment. III. The number 
and connections of the tenants, 103 to 

2. Estates, with respect to their quan- 
tity of interest, or duration, are 
either freehold or less than freehold 

3. A freehold estate, in lands, is such 
as is created by livery of seisin at 
common law; or, in tenements of an 
incorporeal nature, by what is equi- 
valent thereto 

4. Freehold estates are cither estates of 
inheritance, or not of inheritance, 
viz.: for life only; and inheritances 
are, I. Absolute, or fee-simple. II. 
Igimitedetees tearm ene mca ren 

5. Tenant in fee-simple is he that hath 
lands, tenements, or hereditaments 
to hold to him and his heirs forever 

6. Limited fees are, I. Qualified, or 
base, fees. II. Fees conditional at 
the common law ‘ 

7. Qualified, or base, fees are ‘those 
which, having a qualification sub- 
joined’ thereto, are liable to be de- 
feated when that Cea is at 
an end . 

8. Conditional fees, atthe common law, 
were such as were granted to the do- 
nee, and the heirs of his body, in 
exclusion of collateral heirs . 

g. These were held to be fees, granted 
on condition that the donee had is- 
sue of his body; which condition 
being once petformed by the birth 
of issue, the donee might immedi- 
ately aliene the land; but, the stat- 
ute de donis being made to prevent 
such alienation, thereupon, from the 
division of the fee (by construction 
of this statute) into a particular es- 
tate and reversion, the conditional 
fees began to be called fees-tail . 111, 

1o. All tenements real, or savoring of. 
the realty, are subject toentails . 

11. Estates-tail may be, I. general, or 
special; II. male, or female; III. 


given in frank-marriage . . , . 113-115 


100 


IoI 


117 
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12. Incident to estates-tail are, I. 
Waste. II. Dower. III. Curtesy. 
IV. Bar,—by fine, recovery, or lineal 
warranty with assets... II5 
13. Estates-tail are now, by many ‘stat- 
utes and resolutions of the courts, 
almost brought back to the state of 
conditional fees at the common 
law Nes sa ta arene ee ae eee LL 7) 


CHAPTER VIII. 


OF FREEHOLDS NOT OF INHERITANCE 
120 to 136 
I. Freeholds not of inheritance, or for 
life only, are, I. Conventional, or 
created by the act of the parties. II. 
Legal, or created by ear of 
lawyer. 5 HAS, 
2. Conventional estates for life are cre- 
ated by an express grant for term of 
one’s own life, or pur auter vie; or 
by a general grant, without eR? 
ing any term raball ote 120 
3. Incident to this, and all other es- 
tates for life, are estovers, and em- 
blements; and to estates pur auter 
vie general occupancy was also inci- 
dent; as special occupancy still is, 
if cestuy que vie survives the tenant 122 
4. Legal estates for life are, I. Tenancy 
in tail, after possibility of issue ex- 
tinct. II. Tenancy by the curtesy of 
England. III. Tenancy in dower 
124-129 
5. Tenancy in tail after possibility of 
issue extinct is where an estate is 
given in special tail, and, before is- 
sue had, a person dies from whose 
body the issue was to spring; where- 
upon the tenant (if surviving) be- 
comes tenant in tail after Pe 
of issue extinct. . . 124 
6. This estate partakes both of the in- 
cidents to an estate-tail, and those 
of an estate for life . . 125 
7. Tenancy by the curtesy of ‘England 
is where a man’s wife is seised of an 
estate of inheritance, and he by her 
has issue, born alive, which was 
capable of inheriting her estate: in 
which case, he shall, upon her death, 
hold the tenements for his own ae 
as tenant by the curtesy. . . 126 
8. Tenancy in dower is where a 
woman’s husband is seised of an es- 
tate of inheritance, of which her 
issue might by any possibility have 
been heir; and the husband dies: the 
woman is hereupon entitled to 
dower, or one-third part of the lands 
and tenements, to hold for her nat- 
poe bhi oh G8 . 129 
9. Dower is either by the common law; 
by special custom; ad ostium eccle- 
S1@; OY ex assensu ’ patris oe Le 239 
Io. Dower may be forfeited, or barred; 
particularly by an estate in jointure 136 
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CHAPTER IX. 


OF EsTaTEs LESS THAN FREERHOLD 


PAGE 


140 to 150 


I. Estates less than freehold are, I. 
Kstates for years. II. Estates at 
will. 

2. An estate for years is where a man, 

seised of lands and tenements, let- 

teth them to another for a certain 
period of time, which transfers the 
interest of the term; and the lessee 
enters thereon, which gives him 
possession of the term, but not legal 
seisin of the land . ae Ny ae 

. Incident to this estate are estovers; 

and also emblements, if it deter- 

mines before the full end of the term 


III. Estates at sufferance 140-150 


140 


144-45 


4. An estate at will is where lands are 
let by one man to another, to hold 
at the will of both parties, and the 
IEGSSS GmuierS WHSOA 5 5 oo G on 
. Copyholds are estates held at the 
will of the lord, (regulated) accord- 
ing to the customof the manor . . 
. An estate at sufferance is where one 
comes into possession of land by 
lawful title, but keeps it afterwards 
without any titleatall ...... 


CHAPTER X. 


140 


141 


150 


OF ESTATES UPON CONDITION . 152 to 161 


I. Estates (whether freehold or other- 
wise) may also be held upon condi- 
tion; in which case their existence 
depends on the happening, or not 
happening, of some uncertain event 

2. These estates are, I. On condition 

implied. II. On condition expressed. 
III. Estates in gage. IV. Kstates 
by statute, merchant or staple. V. 
JOS aes 6. Sy GO oe Bio 
. Estates on condition implied are 
where a grant of an estate has, from 
its essence and constitution, a con- 
dition inseparably annexed to it; 
though none be expressed in words 
4. Estates on condition expressed are 
where an express qualification or 
provision is annexed to the grant of 
ai estate yas eee 

. On the performance of these con- 

ditions, either expressed or implied, 
(if precedent,) the estate may be 
vested or enlarged, or, on the breach 
of them, (if subsequent,) an estate 
already vested may be defeated 

6. Estates in gage, iz vadio, or in 
pledge, are estates granted as a secu- 
rity for money lent; being, I. x 
vivo vadio, or living gage; where 
the profits of land are granted tilla 
debt be paid, upon which payment 
the grantor’s estate will revive. II. Za 
mortuo vadio, in dead or mort gage; 
where an estate is granted on con- 
dition to be void at a day certain if 


aerate) e016 fe 


152 


152 


152 


154 


- 154-55 


the grantor then repays the money 
borrowed; on failure of which, the 
estate becomes absolutely dead to 
Chelo Trantor ss Seen aera eran 
7. Estates by statute merchant or stat- 
ute staple are also estates conveyed 
to creditors, in pursuance of certain 
statutes, till their profits shall dis- 
CUENTR MSC. 6 5 o 6 om Sg 
8. Estates by elegit are where, in con- 
sequence of a judicial writ so called, 
lands are delivered by the sheriff to 
a plaintiff till their profits shall sat- 
ca a debt adjudged to be due by 
QW. dead sy: epecbee oa es Sata: 


CHAPTER XI. 


OF ESTATES IN POSSESSION, REMAIN- 
DER, AND REVERSION . . 
I. Estates, with respect to their time 
of enjoyment, are either in imme- 
diate possession, or in expectancy: 
which estates in expectancy are cre- 
ated at the same time, and are par- 
cel.of the same estates, as those 
upon which they are expectant. 
These are, I. Remainders. II. Re- 
VEESLOUS Be |e cab bait. ny ree enroute 
2. A remainder is an estate limited to 
take effect and be enjoyed after 
another particular estate is deter- 
pddnbo Ces bey try cy nas to RUSE. ao os 
3. Therefore, I. There must be a prece- 
dent particular estate, in order to 
support a remainder. II. The re- 
tmainder must pass out of the grant- 
or, at the creation of the particular 
estate. III. The remainder must 
vest in the grantee, during the con- 
tinuance, or at the determination, 
of the particular estate 
4. Remainders are, I. Vested—where 
the estate is fixed to remain toa cer- 
tain person after the particular estate 
isspent. II. Contingent—where the 
estate is limited to take effect, either 
to an uncertain person, or upon an 
uncertaimevent 7) 9.0.) . 
5. An executory devise is such a dis- 
position of lands, by will, that an 
estate shall not vest thereby at the 
death of the devisor, but only upon 
some future contingency; and with- 
out any precedent particular estate 
to support it apace Pee RAC oe 
6. A reversion is the residue of an 
estate left in the grantor, to com- 
mence in possession after the deter- 
mination of some particular estate 
granted; to which are incident fealty, 
hitler Go) Go ower lo ho 6 
7. Where two estates, the one less, the 
other greater, the one in possession, 
the other in expectancy, meet to- 
gether in one and the same person 
and in one and the same right, the 
less is merged in the greater. .. . 
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. 163 to 177 
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168-69 


172 


177 
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CHAPTER XII. 


PAGE 


OF ESTATES IN SEVERALTY, JOINT- 
TENANCY, COPARCENARY, AND 
COMMON . . 5 6 Be 

1, Estates, with respect to the number 
and connections of their tenants, 
may be held, I. In severalty. II. In 
joint-tenancy. HOG abe er 
IV. In common . : 

2. An estate in severalty i is where one 
tenant holds it in his ownsole right, 
without any other person being 
joined with him : 3 

3. An estate in joint- tenancy is where 
an estate is granted to two or more 
persons; in which case the law con- 
strues them to be joint-tenants, un- 
less the words of the grant expressly 
exclude such construction . 5 

4. Joint-tenants have a unity of inter- 
est, of title, of time, and of posses- 
sion: they are seised per my et per 
tout: and therefore, upon the de- 
cease of one joint-tenant, the whole 
interest remains to the survivor : 

5. Joint-tenancy may be dissolved, by 
destroying one of its four constituent 
WHAHEMES 5G a 6 

6. An estate in coparcenary is where 
an estate of inheritance descends 
from the ancestor to two or more 
persons; who are called parceners, 
and all together make but oneheir . 

7. Parceners have a unity of interest, 
title, and possession; but are only 
seised per my, and not per tout: 
wherefore there is no survivorship 
among parceners . 

8, Incident to this estate is the law of 
hotchpot . : 

9g. Coparcenary may also be dissolved 
by destroying any of its three con- 
stituent unities . . : 

Io. An estate in common is where two 
or more persons hold lands, possibly 
by distinct titles, and for distinct 
interests, but by unity of possession, 
because none oe his own sev- 
eralty : 

11. Tenants in common have therefore 
a unity of possession, (without sur- 
vivorship; being seised per my, and 
not per Zout,) but no necessary unity 
of title, time, or interest. . . 

12. This estate may be created, 6 By 
dissolving the constituent unities of 
the two former; II. By express lim- 
itation in a grant: and may be de- 
stroyed, I. By uniting the several 
titles in one tenant; II. By partition 
Of the land gam mene 
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CHAPTER XIII. 


OF THE TITLE TO THINGS REAL, IN 
GENERAL. . . 195 to 

1. A title to things real is the means 
whereby a man cometh to the just 
possession of his property . 
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2. Herein may be considered, I. A 
mere or naked possession. II. The 
right of possession; which is, Ist, 
an apparent, 2dly, an actual, right. 
III. The mere right of property. IV. 
The conjunction of actual possession 
with both these rights; which con- 


stitutes a’pertect title) ys) 1 195-199 
CHAPTER XIV. 
OF TITLE BY DESCENT . 200 to 234 


1. The title to things real may be re- 
ciprocally acquired or lost, I. oe 
descent. II. By purchase . 

2. Descent is the means whereby a 
man, on the death of his ancestor, 
acquires a title to his estate, in right 
of representation, as his heir-at-law 201 

3. To understand the doctrine of de- 
scents, we must form a clear notion 
of consanguinity; which is the con- 
nection or relation of persons de- 
scended from the same stock or 
common ancestor; and it is, I. 
Lineal, where one of the kinsmen 
is lineally descended from the other. 

II. Collateral, where they are line- 
ally descended, not one from the 
other, but both from the same com- 
mon ancestor . . 203-204 

4. The rules of descent, or canons of 
inheritance, observed by the laws of 
England, are these: 

Inheritances shall lineally descend, to 
the issue of the person last actually 
seised, 77 infinitum, but shall never 
lineally asec 

The male issue shall be admitted be- 
foresthesiena lene 

Where there are two or more males of 
equal degree, the eldest only shall 
inherit; but the females all to- 
sether sate 3 eee ee 

The lineal descendants, in infinitum, 
of any person deceased, shall repre- 
sent their ancestor; that is, shall 
stand in the same place as the per- 
son himself would have done had 
he been living 

On failure of lineal descendants, ‘or 
issue, of the person last seised, ‘the 
inheritance shall descend to the 
blood of the first purchaser; subject 
to the three preceding rules. To 
evidence which blood, the two fol- 
lowing rules are established . 

The collateral heir of the person last 
seised must be his next collateral 
kinsman of the whole blood . 

In collateral inheritances, the male 
stock shall be preferred to the 
female; that is, kindred derived 
from the blood of the male ances- 
tors shall be admitted before those 
from the blood of the female; un- 
less where the lands have in fact 
descended froma female ..... 
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CHAPTER XV. 


PAGE 


OF TITLE BY PURCHASE; AND, FIRST, 


I. 


OF TITLE BY OCCUPANCY 
18 


OF TITLE BY PRESCRIPTION 
I. 


OF TITLE BY FORFEITURE 
B 


. Thus, at the commonlaw, where ten- 


. The law ‘of derelictions and allu- 


. Forfeitures are occasioned, I. By 


BY ESCHEAT 6 5 6 5 6 AMO AG 
Purchase, or perquisition, is the 
possession of an estate which a man 
hath by his own act or agreement, 
and not by the mere act of law, or 
descent from any of his ancestors. 
This includes, I. Escheat. II. Oc- 
cupancy. III. Prescription. IV. 
Forfeiture. V. Alienation . . 241-244 


. Escheat is where, upon deficiency 


of the tenant’s inheritable blood, 
the estate falls to the lord of the fee 244 


. Inheritable blood is wanting to, I. 


Such as are not related to the person 
last seised. II. His maternal rela- 
tions in paternal inheritances, and 
vice versd. III. His kindred of the 
half-blood. IV. Monsters. V. Bas- 
tards. VI. Aliens, and their issue. 
VII. Persons attainted of treason or 
felony. VIII. Papists, in respect of 
themselves only, by the statute law 
246-257 
CHAPTER XVI. 


a 6 6 OS Worelen 
Occupancy is the taking possession 
of those things which before had no 
owner . 258 
ant pur auter vie died during the life 
of cestuy que vie, he who could first 
enter might lawfully retain the pos- 
session; unless by the original grant 
the heir was made a special occu- 

ant. 259 
vions has narrowed the title by occu- 


pancy 261 


CHAPTER XVII. 


pies. 203 
Prescription (as distinguished fro 
custom) is a personal immemorial 
usage of enjoying a right in some 
incorporeal hereditament, by aman, 
and either his ancestors or those 
whose estate of inheritance he hath; 
of which the first is called prescrib- 
ing in his ancestors, the latter, in a 
que estate Pe ur miter nee 203 
CHAPTER XVIII. 


B20 7aton2so 
Forfeiture is a punishment annex- 
ed by law to some illegal act, or 
negligence, in the owner of things 
real; whereby the estate is trans- 
ferred to another, who is usually the 


Packyeinyjticedaae aaa. 267 


II. By alienation contrary 
III. By lapse. IV. By 


crimes. 
to law. 


xXXV 


PAGE 
simony. V. By non-performance 
of conditions. VI. By waste. VII. 
By breach of copyhold customs. 
WALES Byabancru ptcy meme anne 

3. Forfeitures for crimes, or misde- 
meanors, are for, I. Treason. II. 
Felony. III. Misprision of treason. 
IV. Premunire. V. Assaults on a 
judge, and batteries, sitting the 
courts. VI. Popish recusancy, ete. 

4. Alienations or conveyances which 
induce a forfeiture are, I. Those in 
mortmain, made to corporations 
contrary to the statute law. II. 
Those made to aliens. III. Those 
made by particular tenants, when 
larger than their estates will war- 

: . + + 268-274 
5. Lapse is a forfeiture of the right of 


267 


276 

6. Simony is the corrupt presentation 
of any one to an ecclesiastical bene- 
fice, whereby that turn becomes 
forfeited to the crown. ...... 

7. For forfeiture by non-performance 
of conditions, see Ch. X. 

8. Waste is a spoil, or destruction, in 
any corporeal hereditaments, to the 
prejudice of him that hath the in- 
INGSHUNOS, 6 6 0 9 € bean bahar" 

9. Copyhold estates may have also 
other peculiar causes of forfeiture, 
according to the custom of the 


278 


281 


284 


secretes himself, or does certain 
other acts tending to defraud his 
creditors), (see Cl XOX: ire 
11. By bankruptcy, all the estates of 
the bankrupt are transferred to the 
assignees of his commissioners, to 
be sold for the benefit of his credi- 
tors ate 


285 


286 


CHAPTER XIX. 


OF TITLE BY ALIENATION . 287 to 294 

1. Alienation,conveyance, or purchase, 
in its more limited sense, is a means 
of transferring real estates, wherein 
they are voluntarily resigned by one 
man and accepted by another . .- 

2. This formerly could not be done by 
a tenant, without license from his 
lord; nor by a lord, without attorn- 
mentwomaisiveraimt) ee). =o eee 

3. All persons are capable of purchas- 
ing; and all that are in possession of 
any estates are capable of conveying 
them;—unless under peculiar dis- 
abilities by law: as being attainted, 
non compotes, infants, under duress, 
feme-coyerts, aliens, or papists . 288-293 
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287 


| 4, Alienations are made by common 


assurances; which are, I. By deed, 
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or matter in pais. II. By matter of 
record. III. Byspecial custom. IV. 
By devise 


CHAPTER XX. 


O¥F ALIENATION BY DEED. . 
1. In assurances by deed may be con- 
sidered, I. Its general nature. II. 
Its severalspecies. . ... os eae 
2. A deed, in general, is the solemn 
act of the parties: being, usually, a 
writing sealed and delivered; and it 
may be, I. A deed indented, or in- 
denture. II. A deed-poll 
3. The requisites of a deed are, I. Suf- 
ficient parties, and proper subject- 
matter. II. A good and sufficient 
consideration. III. Writing on 
paper, or parchment, duly stamped. 
IV. Legal and orderly parts; which 
are usually, 1st, the premises; 2dly, 
the habendum, 3dly, the tenendum,; 
Athly, the veddendum,; 5thly, the 
conditions; 6thly, the warranty, 
(which is either lineal or collateral); 
7thly, the covenants; 8thly, the con- 
clusion, (which includes the date). 
V. Reading it, if desired. VI. Seal- 
ing, and, in many cases, signing it 
also. VII. Delivery. VIII. Attesta- 
tion 

4. A deed may be avoided, I. By the 
want of any of the requisites before 
tmentioned. II. By subsequent mat- 
ter: as, Ist, rasure, or alteration; 
2dly, defacing its seal; 3dly, cancel- 
ing it; 4thly, disagreement of those 
whose consent is necessary; 5thly, 
judgment of a court of justice . . 

5. Of the several species of deeds, some 
serve to convey teal property, some 
only to charge and discharge it 

6. Deeds which serve to convey real 
property, or conveyances, are either 
by common law, or by statute. And, 
of conveyances by common law, 
some are original or primary, others’ 
derivative or secondary ...... 

7. Original conveyances are, I, Feoff- 
ments. II. Gifts. III. Grants. IV. 
Leases. V. Exchanges. VI. Parti- 
tions.—Derivativeare, VII. Releases. 
VIII. Confirmations. IX. Surren- 
ders. X. Assignments, XI. Defea- 


re ele on etse Giela* 218 Tels je, fa! 


Crp Ace. eh el 4 fe ee 19,” Se Ign nee 0) P ie: pe, 


created atcommon law ...... 
g. A gift is properly the conveyance of 
landsiin'tail 5 = ee oe mee 
Io. A grant is the regular method, by 
common law, of conveying incorpo- 
teal hereditaments ... 
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11. A lease is the demise, granting, or 
letting to farm of any tenement, 
usually for a less term than the lessor 
hath therein; yet sometimes possibly 
for a greater; according to the regu- 
lations of the restraining and ena- 
bling statutes jem. s-ie-me 

12. An exchange is the mutual {con- 
veyance of equal interests, the one 
in consideration of the other 

13. A partition is the division of an 
estate held in joint-tenancy, in co- 
parcenary, or in common, between 
the respective tenants; so that each 
may hold his distinct part in seve- 
talty ss Role Meee eee one 

14. A release is the discharge or con- 
veyance of a man’s right in lands 
and tenements to another that hath 
some former estate in possession 
MWiSsht oe 6 os oo Ho te tee 

15. A confirmation is the conveyance 
of an estate or right 77 esse, whereby 
a voidable estate is made sure, ora 
particular estate is increased. . - . 

16. A surrender is the yielding up of 
an estate for life, or years, to him 
that hath the immediate remainder 
or reversion; wherein the particular 
estates yeInery Cita neem 

17. An assignment is the transfer, or 
making over to another, of the 
whole right one has in any estate; 
but usually in a lease, for life or 
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18. A defeazance is a collateral deed, 
made at the same time with the ori- 
ginal conveyance; containing some 
condition upon which the estate may 
bewdeteatedtam eck. mainte 

19. Conveyances by statute depend 
much on the doctrine of uses and 
trusts; which are a confidence re- 
posed in the ¢erre-tenant, or tenant 
of the land, that he shall permit the 
profits to be enjoyed, according to 
the directions of cestuy que use, or 
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20. The statute of uses, having trans- 
ferred all uses into actual possession, 
(or, rather, having drawn the pos- 
session to the use,) has given birth 
to divers other species of convey- 
ance: I. A covenant to stand seised 
to uses.. II. A bargain and sale, en- 
rolled. III. A lease and release. 
Iv. A deed to lead or declare the 
use of other more direct convey- 
ances. V. A revocation of uses; 
being the execution of a power, re- 
served at the creation of the use, of 
recalling at a future time the use or 
estate so creating. All which owe 
their present operation principally 
to the statute of uses 

21. Deeds which do not. convey, but 
only charge real property, and dis- 
charge it, are, I. Obligations. IT. 
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. Assurances by matter of record are, 


where the sanction of some court 
of record is called in to substantiate 
and witness the transfer of real 
property. These are, I. Private 
acts of parliament. II. The king’s 
grants. III. Fines. IV. Common 
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. The king’s grants, contained in 


charters or letters-patent, are all 
entered on record, for the dignity 
of the royal person and security of 


the royal revenue. 346 


ment of record) is an amicable com- 
position and agreement of an actual 
or fictitious suit; whereby the estate 
im question is acknowledged to be 


the right of one of the parties . . . 348 


. The parts of a fine are, I. The writ 


of covenant. II, The license to 
agree. III. The concord. IV. The 
note. V. The foot. To which the 
statute hath addded, VI. Proclama- 
HOnseae 350-352 
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. Fines are of four kinds: I. Sur cog- 


nizance de droit, come ceo que tl ad 
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droit tantum. Il. Sur concessit. 
IV. Sur done, grant, et render; 
which isadouble fine. . . 353 
levied by such as have themselves 
any interest in the estate) are to as- 
sure the lands in question to the 
cognizee, by barring the respective 
rights of parties, privies, and stran- 


gers 354 


or fictitious, suit or action for land, 
brought against the tenant of the 
freehold; who thereupon vouches 
another, who undertakes to warrant 
the tenant’s title; but upon such 
vouchee’s making default, the land 
is recovered by judgment at law 
against the tenant; who, in return, 
obtains judgment against the vou- 
chee to recover lands of equal value 
in recompense 357-359 


are to assure lands to the recoveror, 
by barring estates tail, and all re- 
mainders and reversions expectant 
thereon; provided the tenant in tail 


either suffers, or is vouched in, such 
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uses; which are made previous to 
the levying or suffering them. II. 
Deeds to declare the uses; which 
are made subsequent 
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the use of another, according to the 
custom of the manor. II. Present- 
ment, by the tenants, or homage, 
of such surrender. III. Admittance 
of the surrenderee by the lord, ac- 
cording to the uses expressed in 
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original grants to the tenant from 
the lord, and upon descents to the 
heir from the ancestor 


CHAPTER XXIII. 


OF ALIENATION BY DEVISE. . 
1. Devise is a disposition of lands and 
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and testament ofthe owner .... 
2. This was not permitted by the com- 
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3. The construction of all common 
assurances should be, I. Agreeable 
to the intention, II. to the words, of 
the parties. III. Made upon the 
entire deed. IV. Bearing strongest 
against the contractor. V. Con- 
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CHAPTER XXIV. 
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1. Things personal are comprehended 
under the general name of chattels; 
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the duration, or the immobility, at- 
tending thingsreal. ......- 
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Their distribution. II. The property 
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3. As to the distribution of chattels, 
they are, I. Chattelsreal. IL. Chat- 
tels personal . ; 

4. Chattels real are such quantities of 
interest, in things immovable, as 
are short of the duration of free- 
holds; being limited to a time cer- 
tain, ‘beyond which they cannot 
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5. Chattels personal are things mova- 
ble, which may be transferred from 
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2. Property in possession, where a 
man has the actual enjoyment of 
the thing, is, I. Absolute. II. 
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3. Absolute property is where a man 
has such an exclusive right in the 
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without his own act or default 
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sometimes subsist, and at other 
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INTRODUCTION. 
Df the Study, Hature, and Extent of the Rats of England. 


SECTION I. 


ON THE STUDY OF THE LAW.+ 


Mr. VICE-CHANCELLOR AND THE GENTLEMEN OF THE UNIVERSITY: 


The general expectation of so numerous and respectable an audience, the 
novelty, and (I may add) the importance of the duty required from this 
chair, must unavoidably be productive of great diffidence and apprehensions 
in him who has the honor to be placed in it. He must be sensible how 
much will depend upon his conduct in the infancy of a study, which is now 
first adopted by public academical authority; which has generally been 
reputed (however unjustly) of a dry and unfruitful nature; and of which 
the theoretical elementary parts, have hitherto received a very moderate share 
of cultivation.(1) Hecannot but reflect that, if either his plan of instruction 
be crude and injudicious, or the execution of it lame and superficial, it 
will cast a damp upon the farther progress of this most useful and 
most rational branch of learning; and may defeat for a time the *pub- [*4 
lic-spirited design of our wise and munificent benefactor. And this 
he must more especially dread, when he feels by experience how unequal his 
abilities are (unassisted by preceding examples) to complete, in the manner 
he could wish, so extensive and arduous a task; since he freely confesses, that 
his former more private attempts have fallen very short of his own ideas of 
perfection. And yet the candor he has already experienced, and this last 
transcendent mark of regard, his present nomination by the free and unani- 
mous suffrage of a great and learned university, (an honor to be ever 
remembered with the deepest and most affectionate gratitude, ) these testi- 
monies of your public judgment must entirely supersede his own, and forbid 
him to believe himself totally insufficient for the labor at least of this employ- 
ment. One thing he will venture to hope for, and it certainly shall be his 
constant aim, by diligence and attention to atone for his other defects: 
esteeming, that the best return which he can possibly make for your favor- 
able opinion of his capacity, will be his unwearied endeavors in some little 
degree to deserve it. 

The science thus committed to his charge, to be cultivated, methodized, 
and explained in a course of academical lectures, is that of the laws and 
constitution of our own country: a species of knowledge, in which the gen- 
tlemen of England have been more remarkably deficient than those of all 


+Read in Oxford at the opening of the Vinerian The author had been elected first Vinerian pro 
lectures, 25th October, 1758. fessor the 20th of October previously. 


(1) Maine’s Ancient Law, 114. 
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Europe besides. In most of the nations of the continent, where the civil 
or imperial law, under different modifications, is closely interwoven with the 
municipal laws of the land, no gentleman, or at least no scholar, thinks his 
education is completed, till he has attended a course or two of lectures, both 
upon the institutes of Justinian and the local constitutions of his native soil, 
under the very eminent professors that abound in their several universities. 
And in the northern parts of our own island, where also the municipal laws 
are frequently connected with the civil, it is dificult to meet with a person 
of liberal education, who is destitute of a competent knowledge in that 
science which is to be the guardian of his natural rights and the rule of his 
civil conduct. 2 
eal *Nor have the imperial laws been totally neglected even in the 
English nation. A general acquaintance with their decisions has ever 
been deservedly considered as no small accomplishment of a gentleman; and 
a fashion has prevailed, especially of late, to transport the growing hopes of . 
this island to foreign universities, in Switzerland, Germany and Holland; 
which, though infinitely inferior to our own in every other consideration, 
have been looked upon as better nurseries of the civil, or (which is nearly 
the same) of their own municipal law. In the mean time, it has been the 
peculiar lot of our admirable system of laws to be neglected, and even 
unknown, by all but one practical profession; though built upon the soundest 
foundations, and approved by the experience of ages. 

Far be it from me to derogate from the study of the civil law, considered 
(apart from any binding authority) as a collection of written reason. No 
man is more thoroughly persuaded of the general excellence of its rules, and 
the usual equity of its decisions, nor is better convinced of its use as well as 
ornament to the scholar, the divine, the statesman, and even the common 
lawyer. But we must not carry our veneration so far as to sacrifice our 
Alfred and Edward to the manes of Theodosius and Justinian; we must not 
prefer the edict of the preetor, or the rescript of the Roman emperor, to our ~ 
own immemorial customs, or the sanctions of an English parliament; unless 
we can also prefer the despotic monarchy of Rome and Byzantium, for whose 
meridians the former were calculated, to the free constitution of Britain, 
which the latter are adapted to perpetuate. 

Without detracting, therefore, from the real merits which abound in the 
imperial law, I hope I may have leave to assert, that if an Englishman 
must be ignorant of either the one or the other, he had better be a stranger 
to the Roman than the English institutions. For I think it an undeniable 

position, that a competent knowledge of the laws of that society 
* 6] *in which we live, is the proper accomplishment of every gentleman 

and scholar; an highly useful, I had almost said-essential, part of liberal 
and polite education. And in this I am warranted by the example of ancient 
Rome; where, as Cicero informs us, (a) the very boys were obliged to learn 
the twelve tables by heart, as a carmen necessarium or indispensable lesson, 
to imprint on their tender minds an early knowledge of the laws and consti- 
tution of their country. (2) 

But, as the long and universal neglect of this study with us in England 
seems in some degree to call in question the truth of this evident position, it 
shall therefore be the business of this introductory discourse, in the first 
place to demonstrate the utility of some general acquaintance with the 

(a) De Legg. 2, 28. 


(2) In the Great Law enacted by the first General Assembly of Pennsylvania, convened 
at Chester or Upland, Dec. 4, 1682, containing sixty-one chapters, was one requiring 
the laws to be taught in the schools of the province and territories.—Gordon’s Hist. 
of Penna., p. 71; Hazard’s Annals, 634.—SHARSWOOD. 
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municipal law of the land, by pointing out its particular uses in all consider- 
able situations of life. Some conjectures will then be offered with regard to 
the causes of neglecting this useful study: to which will be subjoined a few 
reflections on the peculiar propriety of reviving it in our own universities, 

And, first, to demonstrate the utility of some acquaintance with the laws 
of the land, let us only reflect a moment on the singular frame and polity 
of that land which is governed by this system of laws. A land, perhaps, 
the only one in the universe, in which political or civil liberty is the very end 
and scope of the constitution. (6) This liberty, rightly understood, consists 
in the power of doing whatever the laws permit, (c) (3) which is only to be 
effected by a general conformity of all orders and degrees to those equitable 
rules of action by which the meanest individual is protected from the insults 
and oppression of the greatest.(4) As therefore every subject is interested in 
the preservation of the laws, it is incumbent upon every man to be acquainted 
with those at least with which he is immediately concerned; lest he incur 
the censure, as well as inconvenience, of living in society without knowing 
the obligations which it lays him under. And thus much may suffice 
for *persons of inferior condition, who have neither time nor capacity [*7 
to enlarge their views beyond that contracted sphere in which they are 
appointed to move. But those, on whom nature and fortune have bestowed 
more abilities and greater leisure, cannot be so easily excused. These advan- 
tages are given them, not for the benefit of themselves only, but also of the 
public: and yet they cannot, in any scene of life, discharge properly their 
duty either to the public or themselves, without some degree of knowledge 
in the laws. ‘To evince this the more clearly, it may not be amiss to descend 
to a few particulars. 

Let us therefore begin with our gentlemen of independent estates and 
fortune, the most useful as well as considerable body of men in the nation; 
whom even to suppose ignorant in this branch of learning is treated by Mr. 
Locke (d) as a strange absurdity. It is their landed property, with its long 
and voluminous train of descents and conveyances, settlements, entails, and 
incumbrances, that forms the most intricate and most extensive object of 
legal knowledge. ‘The thorough comprehension of these, in all their minute 
distinctions, is perhaps too laborious a task for any but a lawyer by profes- 
sion; yet still the understanding of a few leading principles, relating to 
estates and conveyancing, may form some check and guard upon a gentle- 
man’s inferior agents, and preserve him at least from very gross and noto- 
rious imposition. 

Again, the policy of all laws has made some forms necessary in the word- 
ing of last wills and testaments, and more with regard to their attestation. 


6) Montesq. Esp. L. 1, 11, ¢. 5. vi, aut jure prohibetur. Inst. 1, 3, 1. 
{3 Facultas ejus, quod cuique facere, libet, nist quid (d) Education, Sec. 187. 


(3) [It is the power of doing what one pleases unless prohibited by law or force.] This 
definition has been much criticised. ‘‘ Consistently with this, a negro slave on a sugar- 
estate is free: he may do whatever the laws permit him to do.’’—Coleridge. If we read 
what follows as part of the definition, it evidently contemplates just and equal laws,— 
equitable rules of action. Civil liberty is the power of doing whatsoever we will, except 
when restrained by just and equal laws. Political liberty is that condition in which a 
man’s civil liberty is fully secured. Mr. Justice Coleridge cites, as preferable to the text, 
the following definition from Locke:—‘‘ Freedom of men under government is to have a 
standing rule to live by, common to every one of that society, and made by the legisla- 
tive power vested in it; a liberty to follow my own will in all things, when the rule 
prescribes not, and not to be subject to the inconstant, uncertain, unknown, arbitrary 
will of another man.”’—On Government, b. xi. c. 4. Mr. Locke’s definition confounds 
civil with political liberty, which ought always to be carefully distinguished in discus- 
sions upon this subject.—SHARSWOOD. : 

(4) t Barb, Rights Pers. and Prop. 121 (1890); 1 McKinney’s Jus. 2 (4 ed. 1887). 
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An ignorance in these must always be of dangerous consequence, to such as 
by choice or necessity compile their own testaments without any technical 
assistance. ‘Those who have attended the courts of justice are the best wit- 
nesses of the confusion and distresses that are hereby occasioned in families; 
and of the difficulties that arise in discerning the true meaning of the testator, 

or sometimes in discovering any meaning at all; so that in the end his 
*8] estate * may often be vested quite contrary to these his enigmatical 

intentions, because perhaps he has omitted one or two formal words, 
which are necessary to ascertain the sense with indisputable legal precision, or 
has executed his will in the presence of fewer witnesses than the law requires. 

But to proceed from private concerns to those of a more public considera- 
tion. All gentlemen of fortune are, in consequence of their property, liable 
to be called upon to establish the rights, to estimate the injuries, to weigh 
the accusations and sometimes to dispose of the lives of their fellow subjects, 
by serving upon juries. In this situation they have frequently a right to 
decide, and that upon their oaths, questions of nice importance, in the 
solution of which some legal skill is requisite; especially where the law and 
the fact, as it often happens, are intimately blended together. And the gen- 
eral incapacity, even of our best juries, to do this with any tolerable propriety, 
has greatly debased their authority; and has unavoidably thrown more power 
into the hands of the judges, to direct, control, and even reverse their 
verdicts, than perhaps the constitution intended. 

But it is not as a juror only that the English gentleman is called upon to 
determine questions of right, and distribute justice to his fellow subjects: it 
is principally with this order of men that the commission of the peace is 
filled. And here a very ample field is opened for a gentleman to exert his 
talents, by maintaining good order in his neighborhood; by punishing the 
dissolute and idle; by protecting the peaceable and industrious; and, above 
all, by healing petty differences, and preventing vexatious prosecutions. 
But, in order to attain these desirable ends, it is necessary that the magis- 
trate should understand his business; and have not only the will, but the 
power also, (under which must be included the knowledge, ) of administer- 
ing legal and effectual justice. Else, when he has mistaken his authority, 

through passion, through ignorance, or absurdity, he will be the 
*g] object of *contempt from his inferiors, and of censure from those to 

whom he is accountable for his conduct.(5) Yet farther; most gentle- 
men of considerable property, at some period or other in their lives, are ambi- 
tious of representing their country in parliament: and those, who are ambitious 
of receiving so high a trust, would also do well to remember its nature and 
importance. They are not thus honorably distinguished from the rest of 
their fellow-subjects, merely that they may privilege their persons, their 
estates, or their domestics; that they may list under party banners; may 
grant or withhold supplies; may vote with or vote against a popular or 
unpopular administration; but upon considerations far more interesting and 
important. They are the guardians of the English constitution; the makers, 
repealers, and interpreters of the English laws; delegated to watch, to check, 
and to avert every dangerous innovation, to propose, to adopt, and to cherish 
any solid and well-weighed improvement; bound by every tie of nature, of 
honor, and of religion, to transmit that constitution and those laws to pos- 
terity, amended if possible, at least without any derogation. And how 
unbecoming must it appear in a member of the legislature to vote for a new 
law, who is utterly ignorant of the old! what kind of interpretation can he 
be enabled to give, who is a stranger to the text upon which he comments! 


(5) I Quincy (Mass.) 176 (1761). 
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Indeed it is perfectly amazing that there should be no other state of life, 
no other occupation, art, or science, in which some method of instruction is 
not looked upon as requisite, except only the science of legislation, the 
noblest and most difficult of any. Apprenticeships are held necessary to 
almost every art, commercial or mechanical: a long course of reading and 
study must form the divine, the physician, and the practical professor of the 
laws; but every man of superior fortune thinks himself d077 a legis- 
lator. Yet Tully was of a different opinion: ‘‘It is *necessary,’’ [ *10 
says he, (e) “‘for a senator to be thoroughly acquainted with the 
constitution; and this,”’ he declares, ‘‘ is a knowledge of the most extensive 
nature; a matter of science, of diligence, of reflection; without which no 
senator can possibly be fit for his office.’’ 

The mischiefs that have arisen to the public from inconsiderate alterations 
in our laws, are too obvious to be called in question; and how far they have 
been owing to the defective education of our senators, is a point well worthy 
the public attention. The common law of England has fared like other 
venerable edifices of antiquity, which rash and unexperienced workmen have 
ventured to new-dress and refine, with all the rage of modern improvement. 
Hence frequently its symmetry has been destroyed, its proportions distorted, 
and its majestic simplicity exchanged for specious embellishments and 
fantastic novelties. For, to say the truth, almost all the perplexed questions, 
almost all the niceties, intricacies, and delays, (which have sometimes dis- 
graced the English, as well as other courts of justice,) owe their original 
not to the common law itself, but to innovations that have been made in 
it by acts of parliament, ‘‘overladen (as Sir Edward Coke expresses it) 
(/) with provisos and additions, and many times on a sudden penned 
or corrected by men of none or very little judgment in law.’’ ‘This 
great and well-experienced judge declares, that in all his time he never’ 
knew two questions made upon rights merely depending upon the common 
law; and warmly laments the confusion introduced by ill-judging and 
unlearned legislators. ‘‘ But if,’’ he subjoins, ‘‘acts of parliament were 
after the old fashion penned, by such only as perfectly knew what the 
common law was before the making of any act of parliament concerning that 
matter, as also how far forth former statutes had provided remedy for former 
mischiefs and defects discovered by experience; then should very few 
questions in law arise, *and the learned should not so often and so [*11 
much perplex their heads to make atonement and peace, by con- 
struction of law, between insensible and disagreeing words, sentences, and 
provisos, as they now do.’’ And if this inconvenience was so heavily felt 
in the reign of Queen Elizabeth, you may judge how the evil is increased in 
later times, when the statute book is swelled to ten times a larger bulk, 
unless it should be found that the penners of our modern statutes have pro- 
portionably better informed themselves in the knowledge of the common law. 

What is said of our gentlemen in general, and the propriety of their 
application to the study of the laws of their country, will hold equally strong 
or still stronger with regard to the nobility of this realm, except only in the 
article of serving upon juries. But, instead of this, they have several 
peculiar provinces of far greater consequence and concern; being not only 
by birth hereditary counsellors of the crown, and judges upon their honor 
of the lives of their brother-peers, but also arbiters of the property of all 
their fellow-subjects, and that in the last resort. In this their judicial 
capacity they are bound to decide the nicest and most critical points of the 
law: to examine and correct such errors as have escaped the most experi- 
enced sages of the profession, the lord keeper, and the judges of the courts 


e) De Legg. 3. 18. Est senatori necessariwm nosse diligente memoriz est; sine quo paratus esse senator 
AOE a ee late patet—genus hoc omne scientiz, nullo pacto potest. (f) 2 foe pref. 
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at Westminster. Their sentence is final, decisive, irrevocable; no appeal, no 
correction, not even a review, can be had: and to their determination, what- 
ever it be, the inferior courts of justice must conform; otherwise the rule 
of property would no longer be uniform and steady. 

Should a judge in the most subordinate jurisdiction be deficient in the 
knowledge of the law, it would reflect infinite contempt upon himself, and 
disgrace upon those who employ him. And yet the consequence of his 
ignorance is comparatively very trifling and small: his judgment may be 

examined, and his errors rectified, by other courts. But how much 
** 12 | more serious and affecting is the case of a superior judge, * if without 

any skill in the laws he will boldly venture to decide a question upon 
which the welfare and subsistence of whole families may depend! where the 
chance of his judging right, or wrong, is barely equal; and where, if he 
chances to judge wrong, he does an injury of the most alarming nature, an 
injury without possibility of redress. 

Yet, vast as this trust is, it can nowhere be so properly reposed as in the 
noble hands where our excellent constitution has placed it: and therefore 
placed it, because, from the independence of their fortune and the dignity 
of their station, they are presumed to employ that leisure which is the conse- 
quence of both, in attaining a more extensive knowledge of the laws than 
persons of inferior rank: and because the founders of our polity relied upon 
that delicacy of sentiment, so peculiar to noble birth; which, as on the one 
hand it will prevent either interest or affection from interfering in questions 
of right, so on the other it will bind a peer in honor, an obligation which 
the law esteems equal to another’s oath, to be master of those points upon 
which it is his birth-right to decide. (6) 

The Roman pandects will furnish us with a piece of history not unapplicable 
to our present purpose. Servius Sulpicius, a gentleman of the patrician 
order, and a celebrated orator, had occasion to take the opinion of Quintus 
Mutius Sczevola, the then oracle of the Roman law; but, for want of some 
knowledge in that science, could not so much as understand even the tech- 
nical terms, which his friend was obliged to make use of. Upon which 
Mutius Scezvola could not forbear to upbraid him with this memorable 
reproof, (¢) ‘‘ that it was a shame for a patrician, a nobleman, and an orator 
of causes, to be ignorant of that law in which he was so peculiarly con- 
cerned.’? This reproach made so deep an impression on Sulpicius, that 

he immediately applied himself to the study of the law, wherein he 
* 13 ] arrived to that * proficiency, that he left behind him about an hundred 
and fourscore volumes of his own compiling upon the subject; and 


(9g) Ff. 1, 2, 2,2 43.  Turpe esse patricio, et nobili, et causas pranti, jus in quo versaretur ignorare. 


(6) This assertion, that the law esteems the word of honor of a peer as an obligation 
equal to another’s oath, is not accurate. In the courts of common law when a nobleman 
is examined asa witness, he must be sworn to speak the truth, just as a commoner must. 
But, in courts of equity, peers and peeresses are privileged to put in their answers on 
their honor only, when others are required to be sworn. And so the members of the 
House of Peers, when sitting judicially upon the trial of impeachments, are upon their 
pledge of honor only. 

It may be remarked also, as qualifying what is said of the jurisdiction of the House of 
Peers as the highest court of errors and appeals, that this part of their business is trans- 
acted by the Lord Chancellor, and those members, who are lawyers by profession and 
have filled judicial stations. The lay peers, who attend the sessions, abstain from voting 
in such cases, Baron Parke was recently raised to the peerage, with the title of Lord 
Wensleydale, for the avowed purpose of strengthening the legal staff in that body. He 
was first created a baron for life; but, much dissatisfaction having been expressed at 
such a precedent, as of a dangerous nature in its tendency to increase the influence of the 
or, a patent was issued to him entailing the dignity to him and his heirs male.— 

HARSWOOD. 


6 


PORCT aT | OF THE LAW. 13-14 


became, in the opinion of Cicero, (4) a much more complete 
even Mutius Sczevola himself. se : pha 

I would not be thought to recommend to our English nobility and gentry 
to become as great lawyers as Sulpicius; though he, together with this 
character, sustained likewise that of an excellent orator, a firm patriot, anda 
wise, indefatigable senator; but the inference which arises from the story is 
this, that ignorance of the laws of the land hath ever been esteemed dishonor- 
able in those who are intrusted by their country to maintain, to administer, 
and to amend them. 

But surely there is little occasion to enforce this argument any farther to 
persons of rank and distinction, if we of this place may be allowed to form 
a general judgment from those who are under our inspection: happy that 
while we lay down the rule, we can also produce the example. You will 
therefore permit your professor to indulge both a public and private satisfac- 
tion by bearing this open testimony, that, in the infancy of these studies 
among us, they were favored with the most diligent attendance, and pursued 
with the most unwearied application, by those of the noblest birth and most 
ample patrimony, some of whom are still the ornaments of this seat of learn- 
ing, and others, at a greater distance, continue doing honor to its institu- 
tions, by comparing our polity and laws with those of other kingdoms abroad, 
or exerting their senatorial abilities in the councils of the nation at home. 

Nor will some degree of legal knowledge be found in the least super- 
fluous to persons of inferior rank, especially those of the learned professions. 
The clergy in particular, besides the common obligations they are under in 
proportion to their rank and fortune, have also abundant reason, 
considered *merely as clergymen, to be acquainted with many [*14 
branches of the law, which are almost peculiar and appropriated 
to themselves alone. Such are the laws relating to advowsons, institutions, 
and inductions; to simony and simoniacal contracts; to uniformity, residence, 
and pluralities; to tithes and other ecclesiastical dues; to marriages, (more 
especially of late,) and to a variety of other subjects, which are consigned 
to the care of their order by the provisions of particular statutes. To under- 
stand these aright, to discern what is warranted or enjoined, and what is for- 
bidden by law, demands a sort of legal apprehension, which is no otherwise 
to be acquired than by use and a familar acquaintance with legal writers. 

_ For the gentlemen of the faculty of physic, I must frankly own that I see 
no special reason why they in particular should apply themselves to the 
study of the law, unless in common with other gentlemen, and to complete 
the character of general and extensive knowledge; a character which their 
profession, beyond others, has remarkably deserved. They will give me 
leave however to suggest, and that not ludicrously, that it might frequently 
be of use to families upon sudden emergencies, if the physician were 
acquainted with the doctrine of last wills and testaments, at least so far as 
relates to the formal part of their execution. (7) 

(h) Brut. 41. 


(7) It ought, perhaps, to be added in this place, that, as medical men are frequently 
required to testify as experts in courts of justice, it is quite important that they should 
possess at least a knowledge of the general principles of the law which apply to those 
classes of cases in which they are most liable to be called upon. Such are mental 
capacity to make contracts, wills, and do other legal acts, or to incur liability for crimes, 
the causes of death, the period of gestation, and other similar questions. The subject 
of Medical Jurisprudence, or, as it is perhaps more properly termed, Forensic Medi- 
cine, has of late years much attracted the attention of the medical profession, and 
many works have been prepared and published. One of the latest and best is “‘ Whar- 
ton and Stille’s Medical Jurisprudence,’’ an American work which appears to exhaust 
all the topics which belong to this title,—a title both in law and medicine, which thus 
links together these two honorable professions. —SHARSWOOD. 
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But those gentlemen who intend to profess the civil and ecclesiastical 
laws, in the spiritual and maritime courts of this kingdom, are of all men 
(next to common lawyers) the most indispensably obliged to apply them- 
selves seriously to the study of our municipal laws. For the civil and 
canon laws, considered with respect to any intrinsic obligation, have no 
force nor authority in this kingdom; they are no more binding in England 
than our laws are binding at Rome. But as far as these foreign laws, on 
account of some peculiar propriety, have in some particular cases, and in 
some particular courts, been introduced and allowed by our laws, so far they 
oblige, and no farther; their authority being wholly founded upon that 

permission and adoption. In which we are not singular in our 
* 15] *notions; for even in Holland, where the imperial law is much cul- 

tivated, and its decisions pretty generally followed, we are informed 
by Van Leeuwen (7) that ‘‘it receives its force from custom and the consent 
of the people, either tacitly or expressly given; for otherwise,’’ he adds, 
‘‘we should no more be bound by this law, than by that of the Almains, 
the Franks, the Saxons, the Goths, the Vandals, and other of the ancient 
nations.’’ Wherefore, in all points in which the different systems depart 
from each other, the law of the land takes place of the law of Rome, whether 
ancient or modern, imperial or pontifical. And, in those of our English 
courts wherein a reception has been allowed to the civil and canon laws, 
if either they exceed the bounds of that reception, by extending themselves 
to other matters than are permitted to them; or if such courts proceed accord- 
ing to the decisions of those laws, in cases wherein it is controlled by the 
law of the land, the common law in either instance both may, and frequently 
‘does, prohibit and annul their proceedings:(%) and it will not be a sufficient 
excuse for them to tell the king’s courts at Westminster that their practice 
is warranted by the laws of Justinian or Gregory, or is conformable to the 
decrees of the Rota or imperial chamber.(8) For which reason it becomes 
highly necessary for every civilian and canonist, that would act with safety 
as a judge, or with prudence and reputation as an advocate, to know in 
what cases and how far the English laws have given sanction to the Roman; 
in what points the latter are rejected; and where they are both so intermixed 
and blended together as to form certain supplemental parts of the common 
law of England, distinguished by the titles of the king’s maritime, the 
king’s military, and the king’s ecclesiastical law; the propriety of which 
inquiry the university of Oxford has for more than a century so thoroughly 
seen, that in her statutes(/) she appoints, that one of the three questions to 
be annually discussed at the act by the jurist-inceptors shall relate to the 

common law; subjoining this reason, ‘‘ guza jurts civilts studiosos decet 
*16] haud imperitos esse *juris municipalis, et differentias exteri patrit- 

(i) Dedeciatio corporis juris civilis. [Dedicehon to Caudrey’s case. 2 Inst. 599. 


the body of the civillaw.] Edit. 1663. (1) Tit. VII. Sect. 23 2. 
(k) Hale Hist. C. L. ec. 2. Selden in Fletam. 5 Rep. 


(8) The Rota, or RuoTA Romana, is the highest papal court of appeal. It has a col- 
legiate constitution, and consists of twelve prelates. Its jurisdiction extends over all 
Christendom; and it decides not only spiritual controversies, but questions concerning 
ecclesiastical benefices. The name is said to be derived from the circumstance that 
the floor of their hall is overlaid with marble slabs in the form of wheels. Others, 
however, attribute the name tothe fact that in ancient Rome a round public building 
stood upon the place where this tribunal was first established. 

The IMPERIAL CHAMBER was a court of the German Empire, instituted by the 
Emperor Maximilian I. in 1495. It had concurrent jurisdiction with the Aulic Coun- 
cil, and was intended, among other things, to adjust the disputes between the different 
members of the German Empire, and between them and the Emperor. It expired in 
1506.—SHARSWOOD. 
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que juris notas habere.’’(g) And the statutes (mm) of the university of 
Cambridge speak expressly to the same effect. 

From the general use and necessity of some acquaintance with the common 
law, the inference were extremely easy with regard to the propriety of the 
present institution, in a place to which gentlemen of all ranks and degrees 
resort, as the fountain of all useful knowledge. But how it has come to pass 
that a design of this sort has never before taken place in the university, and 
the reason why the study of our laws has in general fallen into disuse, T shall 
previously proceed to inquire. 

Sir John Fortescue, in his panegyric on the laws of England, (which was 
written in the reign of Henry the Sixth, ) puts (7) a very obvious question 
in the mouth of the young prince, whom he is exhorting to apply himself to 
that branch of learning: ‘‘ Why the laws of England, being so good, so 
fruitful and so commodious, are not taught in the universities, as the civil 
and canon laws are?’’ In answer to which he gives(o) what seems, with 
due deference be it spoken, a very jejune and unsatisfactory reason; being, 
in short, that ‘‘as the proceedings at common law were in his time carried 
on in three different tongues, the English, the Latin, and the French, that 
science must be necessarily taught in those three several languages; but that 
in the universities all sciences were taught in the Latin tongue only;’’? and 
therefore he concludes, ‘‘that they could not be conveniently taught or 
studied in our universities.’’ But without attempting to examine seriously 
the validity of this reason, (the very shadow of which, by the wisdom of 
your late constitutions, is entirely taken away,) we perhaps may find out a 
better, or at least a more plausible account, why the study of the municipal 
laws has been banished from these seats of science, than what the learned 
chancellor thought it prudent to give to his royal pupil. 

* That ancient collection of unwritten maxims and customs, which [*17 
is called the common law, however compounded or from whatever 
fountains derived, had subsisted immemorially in this kingdom; and, though 
somewhat altered and impaired by the violence of the times, had in great 
measure weathered the rude shock of the Norman conquest. ‘This had 
endeared it to the people in general, as well because its decisions were 
universally known, as because it was found to be excellently adapted to the 
genius of the English nation. In the knowledge of this law consisted great 
part of the learning of those dark ages; it was then taught, says Mr. 
Selden,(#) in the monasteries, zz the universities, and in the families of 
the principal nobility. The clergy, in particular, as they then engrossed 
almost every other branch of learning, so (like their predecessors the British 
Druids), (¢g) they were peculiarly remarkable for their proficiency in the 
study of the law. Nullus clericus nist causidicus,(10) is the character given 
of them soon after the conquest by William of Malmsbury.(7) ‘The judges 
therefore were usually created out of the sacred order,(s) as was likewise 
the case among the Normans;(/) and all the inferior offices were supplied 


(m) Doctor legunm moxa doctoratu dabit operam 
legibus Anglix, ut non sit imperitus earum legum quas 
habet sua patria, et differentias exteri patriique juris 
noscat. tat. Eliz. R. C 14. Cowell, Institut. in 
proemio. [4 doctor of laws, having taken his de- 
gree, should study the laws of England, that he be 
not unskilled in those of his own country, nor be 
ignorant of the essential differences between them 
and foreign laws. ] 


{o) C. 48. 
p) In Fletam, 7, 7. 
t? Cesar de Bello Gal. 6, 12. 


r) De Gest. Reg. l. 4. 

s) Dugdale, Orig. Jurid. c. 8. , 

t) Les juges sont sages personnes et aulentiques,— 
sicome les archevesques, evesques, les chanoines des 
eglises cathedraulz, et les autres personnes qui ont 
dignitez in saincte eglise; les abbez, les priewrs con- 
ventaulz, et les gouverneurs des eglises, éc. [The 
judges are persons of wisdom and authority— 
such as archbishops, bishops, canons of cathedral 
churches, and other dignitaries of holy church, 
the abbies, priors of convents and church goyern- 
ors,]—&e. Grand Coustumier, ch. 9. 


(9) [‘‘ For student of the Civil Law should not be ignorant of the Municipal law, nor of 


the remarkable differences between their own laws and those of foreign nations.’’] 
(10) [No clergyman who is not also a lawyer. ] 
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by the lower clergy, which has occasioned their successors to be denomi- 
nated clerks to this day. jae 

But the common law of England, being not committed to writing, but 
only handed down by tradition, use, and experience, was not so heartily 
relished by the foreign clergy, who came over hither in shoals during the 
reign of the conqueror and his two sons, and were utter strangers to our 
constitution as well as our language. And an accident, which soon after 

happened, had nearly completed its ruin. A copy of Justinian’s. 
* 18]  pandects, being newly(w) discovered at Amalfi, (11) *soon brought 

the civil law into vogue all over the west of Europe, where before it 
was quite laid aside, (w) and in a manner forgotten, though some traces of its 
authority remained in Italy(x) and the eastern provinces of the empire. (4) 
This now became in a particular manner the favorite of the popish 
clergy, who borrowed the method and many of the maxims of their canon 
law from this original. The study of it was introduced into several uni- 
versities abroad, particularly that of Bologna, where exercises were per- 
formed, lectures read, and degrees conferred in this faculty, as in other 
branches of science; and many nations on the continent, just then begin- 
ning to recover from the convulsions consequent upon the overthrow of 
the Roman empire, and settling by degrees into peaceable forms of govern- 
ment, adopted the civil law, (being the best written system then extant, ) 
as the basis of their several constitutions; blending and interweaving it 
among their own feodal customs, in some places with a more extensive, in 
others a more confined authority. (2) (12) 

Nor was it long before the prevailing mode of the times reached Eng- 
land. For Theobald, a Norman abbot, being elected to the see of Canter- 
bury,(@) and extremely addicted to this new study, brought over with 
him in his retinue many learned proficients therein; and, among the rest, 
Roger, surnamed Vacarius, whom he placed in the university of Oxford(d) 
to teach it to the people of this country. But it did not meet with the 
same easy reception in England, where a mild and rational system of laws. 
had been long established, as it did upon the continent; and though the 
monkish clergy, devoted to the will of a foreign primate, received it with 


uw) Cire. A, D. 1130. Innocent IV. in M. Paris ad A. D. 1254. 

w) LL. Wisigoth, 2, 1, 9 (a). A. D. 1138. 

x) Capitular. Hludov. Pit. 4, 102. (6) Gervas. Dorobern. Act. Pontif. Cantuar. col. 
(y) Selden in Fletam. 5, 5. 1665. 


(z) Domat’s Treatise of Law, c. 1829. Zpistol. 


(11) The common account of this matter is that this copy of the Pandects was tran- 
scribed at Constantinople, in the seventh century, bya Greek scribe. It was discovered 
at Amalfi, A.D. 1135, by the Pisans, who took that city. Their ally, Lothaire II., 
granted them the copy in recompense of their services. On Pisa being taken by the 
Florentines, A.D. 1406, it was transported to Florence, rebound in purple, placed in a 
rich casket in the ancient palace of the republic as a sacred relic, and shown to the 
curious by the monks or magistrates uncovered. It is supposed that all editions of the 
Pandects trace their origin to this copy. 

M. Savigny contests the whole of this account, and, after examination of the histori- 
cal evidence produced in its favor, pronounces it unsatisfactory, (Hist. Droit Rom., 
vol. ii.c. 15.) Mr. Hallam also gives reasons for doubting it, (Middle Ages, vol. ii. 
p. 520.) The Florentine manuscript is undoubtedly the oldest in existence; but it 
appears to be the better opinion that many others were copied from still older ones. 
They were quoted by John of Chartres, who died a. p. 1117, by Theobald, Archbishop 
of Canterbury, and by Vacarius, the first professor of civil law in England, in A. D. I14o. 
— Colgquhoun’s Summary, vol. i. p. 67. —SHARSWOOD. 

(12) Finlason in his notes to Reeve’s History of English Law, i. 73-108 (1883), says 
the idea is absurd ‘‘that the study of the Roman law, all of a sudden, began on the 
discovery of a particular book; as if the book would have any interest if the subject had 
not already been studied and appreciated.’’ For a full discussion of this question see 
note 3, page 43 of vol. i, Hammond’s edition of Blackstone (1890). 
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eagerness and zeal, yet the laity, who were more interested to preserve 
the old constitution, and had already severely felt the effect of many 
Norman Innovations, continued wedded to the use of the common 

law. King Stephen immediately *published a proclamation, (c) [*19 
forbidding the study of the laws, then newly imported from Italy, which 

was treated by the monks(d) as a piece of impiety; and, though it might 
prevent the introduction of the civil law process into our courts of justice 
yet did not hinder the clergy from reading and teaching it in their own 
schools and monasteries. (13) 

From this time the nation seems to have been divided into two parties, 
the bishops and clergy, many of them foreigners, who applied themselves 
: wholly to the study of the civil and canon laws, which now came to be 
inseparably interwoven with each other, and the nobility and laity, who 
adhered with equal pertinacity to the old common law; both of them 
reciprocally jealous of what they were unacquainted with, and neither of 
them, perhaps, allowing the opposite system that real merit which is 
abundantly to be found in each. This appears, on the one hand, from the 
spleen with which the monastic writers(e) speak of our municipal laws 
upon all occasions; and, on the other, from the firm temper which the 
nobility showed at the famous parliament of Merton, when the prelates 
endeavored to procure an act to declare all bastards legitimate in case the 
parents intermarried at any time afterward; alleging this only reason, 
because holy church (that is, the canon law) declared such children 
legitimate; but ‘‘all the earls and barons (says the parliament roll) with one 
voice answered, that they would not change the laws of England,(14) which 
had hitherto been used and approved.’”’ (f) (15) And we find the same 


_ (¢c) Rog. Bacon citat. per Selden, in Fletam. 7, 6, (f) Stat. Merton. 20. Hen, ITI. c. 9. Et omnes 

in Fortesc. c. 33, and 8 Rep. Pref. comites et barones una voce responderunt, quod nolunt 
(d) Joan Sarisburiens. Polycrat. 8, 22. leges Anglia mutare, que hucusque usitate sunt et 
(e€) Idem, ibid. 5,16. Polydor. Virgil. Hist. 1. 9. approbate. 


(13) Blackstone’s picture of a nation divided into two parties, ‘‘‘the bishops and 
clergy’ on the one side contending for their foreign jurisprudence, ‘the nobility and 
laity’ on the other side adhering ‘with equal pertinacity to the old common law’ is 
not a true one. It is by ‘popish clergymen’ that our English common law is con- 
verted from a rude mass of customs into an articulate system, and when the ‘ popish 
clergymen,’ yielding, at length, to the Pope’s commands, no longer sit as the princi- 
pal justices of the King’s Court, the golden age of the common law is over,’’—1 Poll. & 
Mait., Hist. Eng. Law. 112 (1895). 

(14) Miller v, Miller, 18 Hun. 507-511 (1879), contains an interesting discussion of the 
status in the State of New York for the purpose of inheriting land there, of children 
born out of wedlock in a foreign country, and subsequently legitimated by the law 
of that country, by the marriage of their parents. Under the New York law of descents, 
they were not allowed to inherit. 

(15) Mr. F. Hargrave, in his notes to the first volume of Blackstone, has here presented 
an interesting history of the contests which have existed since this event between the 
clergy and the common lawyers. He shows that prior to the Reformation the latter 
kept the ecclesiastics within proper bounds,—that they were prominent actors in the 
events of the Reformation. Subsequently, if we are to believe Whitelocke’s speech 
to the House of Commons in 1649 (farl. Hist. iii. 1341,) the lawyers bore no mean 
part on the field of battle on the side of the Parliament. ‘The gown,” says he, 
‘does not abate a man’s courage or his wisdom, or make him less capable of using a 
sword. Youall know this to be true by the great services performed by Lieutenant- 
General Jones, and Commissary Ireton, and many of the members and other lawyers, 
who, putting off their gowns when you required it, have served you stoutly and suc- 
cessfully as soldiers, and undergone great dangers and hardships.’’ He remarks, also, 
that in the Westminster Assembly, Hale, Maynard, Wilde, Selden, Whitelocke, St. 
John, and other lawyers, successfully resisted the attempts of the Presbyterians to clothe 
themselves with the jus divinum, which had just been stripped from the deposed 
hierarchy. 3 4 

Bishop Burnet, indeed, seems to have thought that antipathy to the national church 
is an inseparable characteristic of the lawyers. In his account of the contests between 
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jealousy prevailing above a century afterwards, ( g) when the nobility 
declared, with a kind of prophetic spirit, ‘‘that the realm of England 
hath never been unto this hour, neither by the consent of our lord 
* 20] the king, and the lords of parliament, shall it ever be *ruled or 
governed by the civil law.’’(2) And of this temper between the 
clergy and laity many more instances might be given. mie 

While things were in this situation, the clergy,(16) finding it impossible to 
root out municipal law, began to withdraw themselves by degrees from the 
temporal courts; and to that end, very early in the reign of King Henry 
the Third, episcopal constitutions were published, (z) forbidding all ecclesi- 
astics to appear as advocates 7 foro seculart: (17) nor did they long continue 
to act as judges there, not caring to take the oath of office which was then 
found necessary to be administered, that they should in all things determine 
according to the law and custom of this realm,(£) though they still kept 
possession of the high office of chancellor, an office then of little juridical 
power; and afterwards, as its business increased by degrees, they modelled 
the process of the court at their own discretion. 

But wherever they retired, and wherever their authority extended, they 
carried with them the same zeal to introduce the rules of the civil, in 
exclusion of the municipal law. This appears in a particular manner from 
the spiritual courts of all denominations, from the chancellor’s courts in 
both our universities, and from the high court of chancery before men- 
tioned; in all of which the proceedings are to this day in a course much 
conformed to the civil law: for which notolerable reason can be assigned, 
unless that these courts were all under the immediate direction of the 
popish ecclesiastics, among whom it was a point of religion to exclude 
the municipal law; Pope Innocent the Fourth having forbidden(/) the 
very reading of it by the clergy, because its decisions were not founded on 
the imperial constitutions, but merely on the customs of the laity. And 
if it be considered, that our universities began about that period to receive 
their present form of scholastic discipline; that they were then, and 
continued to *be till the time of the Reformation, entirely under the 
influence of the popish clergy; (Sir John Mason the first Protestant, 
being also the first lay, Chancellor of Oxford;) this will lead us to perceive 
the reason, why the study of the Roman laws was in those days of 
bigotry(7) pursued with such alacrity in these seats of learning; and why 
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Albertus Magnus, the renowned Dominican doctor 
of the thirteenth century, thus proves in his 
Summa de laudibus christifere virginis (divinum 
magis quam humanum opue) qu. 2335. ‘Item quod 
jura civilia, et leges, et decreta scivit in summo, pro- 


(9) 11 Rie. II. 
te Selden, Jan. Anglor, 1. 2. 3 43, in Fortesc. c. 33. 
7) Spelman, Concil. A. D. 1217. Wilkins, vol. 1 
p. 574, 599. 
(k) Selden, in Fletam. 9, 3, 


(1) M. Paris, A. D. 1254. 

(m) There cannot be a stronger instance of the 
absurd and superstitious veneration that was paid to 
these laws, than that the most learned writers of 
the times thought they could not form a perfect 
character, even of the blessed virgin, without 
making her a civilian and a canonist; which 


atur hoc modo: sapientia advocati manifestatur in 
tribus; unum, quod obtineat omnia contra judicem jus- 
tum et sapientem; secundo, quod contra adversarium 
astutum et sagacem; tertio, quod in causa desperata: 
sed beatissima virgo, contra judicem sapientissimum, 
Dominum; contra adversarium callidissi mum diabo- 
lum; in causa nostra desperata; sententiam optatam 


the French bishops and the parliament of Paris, in the beginning of the seventeenth 
century, is the following passage:—‘‘It has been everywhere observed that no host 
of men have made head against those things which have been called rights of the 
church, with more zeal and indignation than lawyers and secular courts. ‘This eccle- 
siastics impute to their enmity to the church and their envy at her prosperity; law- 
yers, on the other hand, pretend that their studies carry them further than other men 
into the discovery of those cheats and late inventions by which the world has been. 
imposed on in former ages.’’—(Rights of Princes, ch. 8.)—SHARSWOOD. 

_ (16) Bracton, whose book Pollock and Maitland term, ‘‘ the crown and flower of Eng- 
lish medieeval jurisprudence,’’ was an ecclesiastic; ‘‘and while his debt—and there- 
fore our debts—to the civilians is inestimably great—of any desire to romanize the 
law, we must absolutely acquit him.’’—1 Poll. & Mait., Hist. Eng, Law 11 (1895). 

(17) In the secular court. 
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the common law was entirely despised, and esteemed little better than 
heretical. 

And, since the Reformation, many causes have conspired to prevent its 
becoming a part of academical education. As, first, long usage and estab- 
lished custom; which, as in every thing else, so especially in the form of 
scholastic exercise, have justly great weight and authority. Secondly, 
the real intrinsic merit of the civil law, considered upon the footing of 
reason and not of obligation, which was well known to the instructors of 
our youth; and their total ignorance of the merit of the common law, though 
its equal at least, and perhaps an improvement on the other. But the prin- 
cipal reason of all, that has hindered the introduction of this branch of 
learning, is, that the study of the common law being banished from hence in 
the times of popery, has fallen into a quite different channel, and has hitherto. 
been wholly cultivated in another place. But; as the long usage and estab- 
lished custom of ignorance of the laws of the land, begin now to be 
thought unreasonable; and as by these means the merit of those *laws 
will probably be more generally known; we may hope that the method 
of studying them will soon revert to its ancient course, and the foundations. 
at least of that science will be laid in the two universities; without being 
exclusively confined to the channel which it fell into at the times I have just 
been describing. 

For, being then entirely abandoned by the clergy, a few stragglers excepted,. 
the study and practice of it devolved of course into the hands of laymen: 
who entertained upon their parts a most hearty aversion to the civil law, (7) 
and made no scruple to profess their contempt, nay even their ignorance(a) 
of itin the most public manner. But still as the balance of learning was 
greatly on the side of the clergy, and as the common law was no longer 
taught as formerly, in any part of the kingdom, it must have been subjected 
to many inconveniences, and perhaps would have been gradually lost and 
overrun by the civil, (a suspicion well justified from the frequent transcripts. 
of Justinian to be met with in Bracton and Fleta,) had it not been for a pecul- 
iar incident, which happened at a very critical time, and contributed greatly 
to its support. 

The incident which I mean was the fixing of the court of common pleas, 
the grand tribunal for disputes of property, to be held in one certain spot; 
that the seat of ordinary justice might be permanent and notorious to all 
the nation. Formerly that, in conjunction with all the other superior* [*23. 
courts, was held before the king’s capital justiciary of England, in the 
aula regis,(18) or such of his palaces wherein his royal person resided; and 


(o) This remarkably appeared in the case of the 
Abbot of Torum, M. 22 Edw. IIT. 24, who had caused 


[*22 


obtinuit.” To which an eminent Franciscan, two 
centuries afterwards, Bernardinus de Busti, (Ma- 


riale, part 4, serm. 9,) very gravely subjoins this 
note: ‘' Nec videtur incongruwm mulieres habere peri- 
tiam juris. Legitur enim de uxore Joannis Andree glos- 
satoris, quod tantam peritiam in utroque jure habuitt, 
ut publice in scholis legere ausa sit.” [Perfections 
of the Christ-bearing Virgin (a work more divine 
than human). ‘Likewise that she had a perfect 
knowledge of civil rights, laws, and decrees is thus 
proved :—the wisdom of an advocate is mani- 
fested in three things—first that he have a pre- 
yailing influence before a wise and just judge; 
secondly, against a subtle and sagacious adver- 
sary ; and thirdly, in a desperate cause: The most 
blessed Virgin obtained the desired judgment from 
the most wise judge, the Lord—against our most 
cunning enemy, the deyil—in our desperate cause.” 
Nor does a knowledge of the law seem inconsistent 
with the female character. For we read that the 
wife of John Andrew, the lexicographer, was so 
skilled both in the common and municipal law, 
that she ventured to deliver lectures on both, pub- 
licly in the schools.’’] 
(n) Fortesc. de Laud. L. L. ¢. 23. 


(18) [In the King’s Court. ] 


a certain prior to be summoned to answer at Avig- 
non for erecting an oratory contra inhibitionem novi 
operis ; teopsrary to the prohibition of a new work] 
by which words Mr. Selden (in Flet. 8, 5) very justly 
understands to be meant the title de novi operis 
nuntiatione [concerning the denunciation of a new 
work] both in the civil and canon laws, CF. 39. 
1, c. 8, 11 and Décretat. not Extrav. 5, 32,) where- 
by the erection of any new buildings in prejudice 
of more ancient ones was prohibited. But Skipwith, 
the king’s sergeant, and afterwards Chief Baron of 
the Exchequer, declares them to be flat nonsense: 
“in ceux parolz, contra inhibitionem novi operis, 
ny ad pas entendment.’’ [In these words ‘contrary 
to the prohibition of a new work,’’] there is no mean- 
ing,]and Justice Schardelow mends the matter but 
little by informing him, that they signify a restitu- 
tion in their law: for which reason he very sagely 
resolves to pay no sort of regard to them. ‘“‘ Ceo 
mest que un restitution en lour ley, pur que a ceo 
mavomus regard, &c.”’ [Thisis but a restitution of 
their law, therefore we shall pay no attention to it.] 
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removed, with his household, from one end of the kingdom to the other. 
This was found to occasion great inconvenience to the suitors; to remedy 
which it was made an article of the great charter of liberties, both that of 
King John and King Henry the Third,() that ‘“‘ common pleas (19) should 
no longer follow the king’s court, but be held in some certain place:’’ in con- 
sequence of which they have ever since been held (a few necessary remo- 
vals in times of the plague excepted) in the palace of Westminster only. 
This brought together the professors of the municipal law, who before were 
dispersed about the kingdom, and formed them into an aggregate body; 
whereby a society was established of persons, who, (as Spelman (¢) observes, ) 
addicting themselves wholly to the study of the laws of the land, and no 
longer considering it as a mere subordinate science for the amusement of 
leisure hours, soon raised those laws to that pitch of perfection, which they 
suddenly attained under the auspices of our English Justinian, King Edward 
the First. 

In consequence of this lucky assemblage, they naturally fell into a kind of 
collegiate order, and, being excluded from Oxford and Cambridge, found 
it necessary to establish a new university of their own. ‘This they did by 
purchasing at various times certain houses (now called the inns of court and 
of chancery) between the city of Westminster, the place of holding the 
king’s courts, and the city of London; for advantage of ready access to the 
one, and plenty of provisions in the other. (7) Here exercises were performed, 
lectures read, and degrees were at length conferred in the common law, as 

at other universities in the canon and civil. ‘The degrees were those 
* 2a] of barristers (first styled apprentices(s) from apprendre, to * learn) 

who answered to our bachelors: as the state and degree of a sergeant, (7) 
servientis ad legem,(20) did to that of doctor. 

The crown seems to have soon taken under its protection this infant sem- 
inary of common law; and, the more effectually to foster and cherish it, 
King Henry the Third, in the nineteenth year of his reign, issued out an 
order directed to the mayor and sheriffs of London, commanding that no 
regent of any law schools wzthzm that city should, for the future, teach law 
therein.(«z) The word law, or /eges, being a general term, may create some 
doubt, at this distance of time, whether the teaching of civil law or the 
common, or both, is hereby restrained. But in either case it tends to the 
same end. If the civil law only is prohibited, (which is Mr. Selden’s(w) 


Got Gogilit, 

q) Glossar. 334. 

2% Fortese. ¢. 48. 

s) Apprentices or barristers seem to have been 
first appointed by an ordinance of king Edward the 
First in Parliament, in the 20th year of his reign. 
Spelm. Gloss. 37. Dugdale, Orig. Jwrid. 55. 

(t) The first mention which I have met with in 
our law-books of sergeants or countors is in the 
statute of Westm. 1, 3 Edw. I. c. 29, and in Horn’s 
Mirror, c. 1210, ce. 2,25. 8,31, in the same reign. 
But M. Paris, in his life of John II., Abbot of St. 
Alban’s, which he wrote in 1255, 89 Henry III. 
speaks of advocates at the common law, or countors, 
(quos banci narratores vulgariter appellamus,) [whom 
we commonly call bench reporters, ]as of an order of 
men well known. And we haye an example of the 
antiquity of the coif in the same author’s History 
of England, A. D., 1259, in the ease of one William 
de Bussy; who, being called to account for his great 


knavery and malpractices, claimed the benefit of 
his orders or clergy, which till then remained an 
entire secret; and to that end voluit ligamenta coife 
sux. solverre, ut palam monstraret se tonsuram habere 
clericalem ; sed non est permissus.—Satelles vero eum 
arripiens, non per coife ligamina sed per guttur eum 
apprehendens, traxitad carcerem. [He wished to untie 
the strings of his coif that he might prove to all his 
having the clerical tonsure; but this was not allowed. 
—Then an officer seizing him, not by the strings of 
his coif but_by his throat, dragged him to prison.] 
Hence Sir H. Spelman conjectures (Glossar. 33: 
that coifs were introduced to hide the tonsure o: 
such renegade clerks, as were still tempted tc 
remain in the secular courts in the quality of 
advocates or judges, notwithstanding their prohi- 
bition by canon. 

(w) Ne aliquis scholas regens de legibus in eadem 
civitate de cxtero tbidem leges doceat. 

(w) In Flet. 8, 2. 


(19) The County Court, as a court of civil jurisdiction, succeeds to the old Court of 
Common Pleas which was coeval with the earliest judicature of the colony of New 
York. Its name was borrowed from a court in existence in England which had general 
civil jurisdiction in causes between subject and subject.—People v. Pease, 30 Barb. 


(N. Y.) 588, 600 (1860). 
(20) [Of a sergeant at law.] 
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opinion,) it is then a retaliation upon the clergy, who had excluded the 
common law from ¢hey seats of learning. If the municipal law be also 
included in the restriction, (as Sir Edward Coke(*) understands it, and 
which the words seem to import,) then the intention is evidently this; by 
preventing private teachers within the walls of the city, to collect all the com- 
mon lawyers into the one public university, which was newly instituted 
in the suburbs. 

*In this juridical university (for such it is insisted to have been [*25 
by Fortescue(y) and Sir Edward Coke)(z) there are two sorts of 
collegiate houses; one called inns of chancery, in which the younger students 
of the law were usually placed, ‘‘learning and studying, (says Fortes- 
cue, )(a@) the originals, and, as it were, the elements of the law; who, 
profiting therein, as they grew to ripeness, so were they admitted into the 
greater inns of the same study, called the inns of court.’’ And in these 
inns of both kinds, he goes on to tell us, the knights and barons, with other 
grandees and noblemen of the realm, did use to place their children, though 
they did not desire to have them thoroughly learned in the law, or to get 
their living by its practice: and that in his time there were about two 
thousand students at these several inns, all of whom, he informs us, were 
jiltt nobilium, or gentlemen born. (21) 

Hence it is evident, that (though under the influence of the monks, our 


(x) 2 Inst. proem. (z) 3 Rep. pref. 
(y) C. 49. (a) C. 49. 


(21) The number was not materially different in the time of Ben Jonson, who has given 
evidence of their influence and character in the dedication of his comedy of Avery 
Man out of his Humor, which he inscribed ‘‘To the noblest nurseries of humanity 
and liberty in the kingdom,—the Inns of Court.’”? By humanity is evidently meant 
classical learning,—a meaning of the word which is now almost lost by disuse. To 
characterize a law school as the nursery of sound literature and civil liberty is indeed 
a highly-wrought eulogium of the legal profession,—a tribute, however, which it is 
believed that its history shows to have been well merited. In the time of Jonson, 
the Inns of Court were still in a very flourishing condition. In the year 1586, there 
were in term 1703, out of term 643. ‘There were four Inns of Court,—Gray’s Inn, 
Lincoln’s Inn, the Middle Temple, and the Inner Temple. These had attached to 
them certain Inns of Chancery, in all numbering eight. Clifford’s Inn, Clement’s Inn, 
and Lion’s Inn belonged to the Inner Temple; New Inn, to the Middle Temple; Fur- 
nival’s Inn (which has since ceased to exist) and Thavie’s Inn to Lincoln’s Inn, and 
Staple’s Inn and Barnard’s Inn to Gray’s Inn. 

Sir Edward Coke seems to consider the writ of Henry III., mentioned in the text, 
as intended to attack the memory of Magna Charta and the Charter of the Forest, by 
silencing, in an arbitrary and summary manner, legal teachers who based upon these 
documents instruction in the laws of England. 

It may be doubted whether the opinion of Sir William Blackstone, that the lawyers 
were collected together at so early a period, will bear examination, Of Lincoln’s Inn 
Dugdale mentions a tradition as still current among the ancients, that the professors 
of the law were brought to settle in that place by Henry, Earlof Lincoln, ‘about the 
beginning of Edward II.’s time.’’ This was written more than seventy years after the 
nineteenth of Henry III. There is an account of Gray’s Inn (formerly the property 
-of the Lords Gray of Wilton) as having been held by lease from them by students of 
the law, in the time of King Edward III. And Dugdale gives a traditionary account 
that the temple, having passed to the Knights Hospitallers in the reign of Edward IIL, 
came to the lawyers by demise from them. . ; a 

The word Jus was anciently used to denote town-houses, in which the nobility and 
gentry resided when they were in attendance at court; and it is frequently employed 
‘by the old poets to denote a noble mansion. The Inns of Court were in French termed 
hostells. In all our Latin records they are called hospitia; while diversoria is the 
name applied to public lodging-houses, which are now commonly known as inns. 
The buildings originally purchased for the purposes of these legal societies, having 
been at the time handsome private residences, still retained in their new use the 
ancient names by which they were designated. The Middle and Inner Temple were 
formerly dwellings of the Knights Templars. Lincoln’s and Gray’s Inns anciently 
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universities neglected this study, yet) in the time of Henry the Sixth it. 
was thought highly necessary, and was the universal practice, for the- 


belonged to the Earls of Lincoln and Gray. So the names of the several Inns of 
Chancery are taken from the names of their original proprietors, except New Inn,. 
Staple’s Inn, which belonged to the Merchants of the Staple, and Lion’s Inn, which: 
was a common inn with the sign of a lion. 

At a very early period Holborn was a quiet suburban village of London, watered by 
a little rivulet which descended to the river Fleet, with an extensive prospect of the 
adjacent country. It was called Old Bourne, from which it derived its modern name.. 
It was in and near this secluded and beautiful spot that the professors and practitioners 
of the common law of England established their chambers and university. Situated’ 
between the city of Westminster, the place of holding the king’s courts, on the one: 
side, and the city of London on the other, they enjoyed the advantage of ‘‘ready 
access to the one and plenty of provisions in the other.’’ A river separated them from 
the city, flowing from Battle Bridge past the foot of Holborn Hill, and joining the- 
‘Thames at Blackfriars. This river was called the Fleet or Swift River, and gave their 
names to Fleet Street and Fleet Prison. 

The Inns of Chancery were originally in fact, what in later years they became only 
in name,—preparatory seminaries for the study of the grounds and principles of the 
law. Such men as More, Coke, and Holt were chosen to deliver lectures. They were 
governed by principals and ancients, elected by the members, exercising their authority 
in subordination to the benchers of the Inns of Court to which they respectively 
belonged. The readings, in time, came to be attended with costly entertainments, which 
eventually led to the suspension of these valuable exercises. The Inns of Court were 
much celebrated for the magnificence of their revels. The last of these took place in 
1773, in the Inner Temple, in honor of Mr. Talbot, when he took leave of that house, 
of which he was a bencher, on having the Great Seal delivered to him. Something of 
the same kind was exhibited in Lincoln’s Inn in 1845, on the occasion of the queen’s. 
ue oe the opening of the New Hall, when Prince Albert was made a barrister and 

encher. 

In modern times, lectures and examinations have been reintroduced into these estab- 
lishments; but attendance upon them is entirely voluntary. To entitle a person to be 
called, he must keep twelve terms. A term is kept by the student being present at a 
certain number of dinners, generally five in each term. He must also have gone nine 
times through a certain ceremony which is called performing an exercise. ‘The stu- 
dent is furnished by the steward with a piece of paper, on which is supposed to be 
written an argument on some point of law; but, owing to the negligence of successive- 
copyists, the writing now consists of a piece of legal jargon wholly unintelligible. 
When, after dinner, grace has been said, the student advances to the barristers’ table- 
and commences reading from this paper; upon which one of the senior barristers pres- 
ent makes him a bow, takes the paper from him, and tells him that it is quite suffi- 
cient. With the payment of the necessary fees and taking certain oaths, the student, 
having kept his terms and performed his exercises, receives his call to the bar. 

‘“‘The original institution of the Inns of Court nowhere precisely appears; but it is. 
certain that they are not corporations, and have no charter from the crown. They are 
voluntary societies, which for ages have submitted to a government analogous to that 
of the seminaries of learning.’’—LOoRD MANSFIELD. 

The student who desires to be more fully informed on this subject is referred to Dug- 
dale’s Origines Juridicales, Herbert’s Antiquities of the Inns of Court and Chancery 
and Pearce’s History of the Inns of Court. ‘ 

A commission was issued May 8, 1854, by the crown to several distinguished lawyers, 
to inquire into the arrangements in the Inns of Court and Inns of Chancery for the 
promoting the study of the law and jurisprudence. Their report was made Aug. Io, 
1855, and contains a mass of the most interesting and valuable information, not only 
in regard to the state, revenues, and management of the institutions, which were the 
subject of the inquiry, but as to the state of legal education not only in England and 
Scotland, but in the different countries of Europe and the United States of America. 
The commissioners recommend that a university be constituted, with the power of 
conferring degrees in law; the chancellor of the university to be elected for life, the 
electors being all barristers (including sergeants) and masters of law; the senate, con- 
sisting of thirty-two members, to be elected eight by each Inn of Court. They con- 
template a preliminary examination prior to admission as a student unless in the case 
of one who has obtained the degree of Bachelor of Arts, or Master or Bachelor in Law, 
at some university within the British dominions; and that no person shall be called to 
the bar without having passed an examination satisfactory in at least one subject of 
each of the following two branches: First branch: a, constitutional law and legal history; 
6, jurisprudence; c, the Roman civil law. Second branch: a, common law; 64, equity;. 
¢, the law of real property.—SHARSWOOD. 
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young nobility and gentry to be instructed in the originals and elements of 
the laws. But by degrees this custom has fallen into disuse; so that, in the reign 
of Queen Elizabeth, Sir Edward Coke(é) does not reckon above a thousand 
students, and the number at present is very considerably less. Which seems 
principally owing to these reasons; first, because the inns of chancery, 
being now almost totally filled by the inferior branch of the profession, are 
neither commodious nor proper for the resort of gentlemen of any rank or 
figure; so that there are very rarely any young students entered at the inns 
of chancery: secondly, because in the inns of court all sorts of regimen and 
academical superintendence, either with regard to morals or studies, are 
found impracticable, and therefore entirely neglected: lastly, because persons 
of birth and fortune, after having finished their usual courses at the 
universities, have *seldom leisure or resolution sufficient to enter [*26 
upon a new scheme of study at a new place of instruction. Where- 

fore few gentlemen now resort to the inns of court, but such for whom the 
knowledge of practice is absolutely necessary; such, I mean, as are intended 
for the profession: the rest of our gentry (not to say our nobility also) 
having usually retired to their estates, or visited foreign kingdoms, or entered 
upon public life, without any instruction in the laws of the land, and indeed 
with hardly any opportunity of gaining instruction, unless it can be afforded 
them in these seats of learning. 

And that these are the proper places, for affording assistances of this kind 
to gentlemen of all stations and degrees, cannot (I think) with any color 
of reason be denied. For not one of the objections, which are made to the 
inns of court and chancery, and which I have just now enumerated, will hold 
with regard to the universities. Gentlemen may here associate with gentle- 
men of their own rank and degree. Nor are their conduct and studies left 
entirely to their own discretion; but regulated by a discipline so wise and 
exact, yet so liberal; so sensible, and manly, that their conformity to its rules 
(which does at present so much honor to our youth) is not more the effect 
of constraint than of their own inclinations and choice. Neither need they 
apprehend too long an avocation hereby from their private concerns and 
amusements, or (what is a more noble object) the service of their friends 
and their country. This study will go hand in hand with their other pursuits: 
it will obstruct none of them; it will ornament and assist them all. 

But if, upon the whole, there are any still wedded to monastic prejudice, 
that can entertain a doubt how far this study is properly and regularly aca- 
demical, such persons I am afraid either have not considered the constitution 
and design of an university, or else think very meanly of it. It must bea 
deplorable narrowness of mind, that would confine these seats of instruction 
to the limited views of one or two learned professions. To the praise 
of this age be it spoken, a more open *and generous way of thinking [*27 
begins now universally to prevail. The attainment of liberal and 
genteel accomplishments, though not of the intellectual sort, has been 
thought by our wisest and most affectionate patrons, (c) and very lately by the 
whole university,(@) no small improvement of our ancient plan of education: 
and therefore I may safely affirm that nothing (how wszal soever) is, under 
due regulations, improper to be ‘aught in this place, which is proper for a 
gentleman to /earn. But that a science, which distinguishes the criterions 
of right and wrong; which teaches to establish the one, and prevent, punish, 


iy ene? ches dial oe mee pate in full convocation the re 
rd neellor Clarendon, in his dialogue y accepting i ll ¢ a 1 - 
of Us pena eopeds his tracts, D. 825, appears to mainder of Lord Clarendon’s history from his noble 
have been very solicitous, thatit might be made descendants, on condition to apply the profits arising 
“a part of the ornament of our learned academies, from its publication to the establishment of a man- 
to teach the qualities of riding, dancing, and fenc- ege in the university. 
ing, at those hours when more serious exercises 
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or redress the other; which employs in its theory the noblest faculties of the 
soul, and exerts in its practice the cardinal virtues of the heart; a science, 
which is universal in its use and extent, accommodated to each individual, 
yet comprehending the whole community; that a science like this should 
ever have been deemed unnecessary to be studied in an university, is matter 
of astonishment and concern.(22) Surely, if it were not before an object of 
academical knowledge, it was high time to make it one; and to those who 
can doubt the propriety of its reception among us, (if any such there be, ) we 
may return an answer in their own way, that ethics are confessedly a branch 
of academical learning; and Aristotle hzmself has said, speaking of the laws 
of his own country, that jurisprudence, or the knowledge of those laws, is 
the principal and most perfect branch of ethics. (e) 

From a thorough conviction of this truth, our munificent benefactor, Mr. 


(e) Tedeva padiota apetyn, ore Tyg TEAEcagapeTyg Ypyotg eort, Ethic. ad Nicomach. 1. 5, c. 3. 


(22) This brief eulogium upon the science of the laws has been the subject of deserved 
admiration. We may add to it the following, which have been equally celebrated :— 

“Of law there can be no less acknowledged than that her seat is the bosom of God, 
her voice the harmony of the world. All things in heaven and earth do her homage, 
—the very least as feeling her care, the greatest as not exempted from her power: 
both angels and men and creatures, of what condition soever, though each in different 
sort and manner, yet all with uniform consent, admiring her as the mother of their 
peace and joy.”’—Hooker’s Eccl. Fol. 

“‘T might instance in other professions the obligation men lie under of applying to 
certain parts of history; and Ican hardly forbear doing it in that of the law,—in its 
nature the noblest and most beneficial to mankind, in its abuse and debasement the 
most pernicious, A lawyer now is nothing more (I speak of ninety-nine in a hundred 
at least,) to use some of Tully’s words, ‘/Vzsz leguleius quidam cautus, et acutus preco 
actionum, cantor formularum, auceps syllabarum,’ [than a smatterer in law, wary, 
indeed, and a smart prater about actions, a singer of formulas,a captious wrangler]. 
But there have been lawyers that were orators, philosophers, historians. There have 
been Bacons and Clarendons. ‘There will be none such any more till, in some better 
age, true ambition or the love of fame prevails over avarice, and till men find leisure 
and encouragement to prepare themselves for the exercise of this profession by climb- 
ing up to the vantage-ground—so my Lord Bacon calls it—of science, instead of 
groveling all their lives below in a mean but gainful application to all the little arts 
of chicane. Till this happen, the profession of the law will scarce deserve to be ranked 
among the learned professions; and, whenever it happens, ome of the vantage-grounds 
to which men must climb is metaphysical, and the other historical, knowledge. They 
must pry into the secret recesses of the human heart and become well acquainted 
with the whole moral world, that they may discover the abstract reason of all laws; 
and they must trace the laws of particular states—especially of their own—from the 
first rough sketches to the more perfect draughts,—from the first causes or occasions 
that produced them, through all the effects, good and bad, that they produced.””— 
BOLINGBROKE: Study of History. 

‘‘Law,”’ said Dr. Johnson, ‘“‘is the science in which the greatest powers of the 
understanding are applied to the greatest number of facts.’’ ‘‘And no one,” said Sir 
James Mackintosh, ‘‘who is acquainted with the variety and multiplicity of the sub- 
jects of jurisprudence, and with the prodigious powers of discrimination employed 
upon them, can doubt the truth of this observation.”’ 

‘“The science of jurisprudence is the pride of the human intellect, which, with all 
its defects, redundancies, and errors, is the collected reason of ages, combining the 
principles of original justice with the infinite variety of human concerns. One of 
the first and noblest of human sciences,—a science which does more to quicken and 
invigorate the human understanding than all other kinds of human learning put 
together; but itis not apt, exceptin persons very happily born, to open and liberalize 
the mind exactly in the same proportion.’’—EDMUND BURKE. 

“There is not, in my opinion, in the whole compass of human affairs so noble a 
spectacle as that which is displayed in the progress of jurisprudence; where we may 
contemplate the cautious and unwearied exertions of wise men through a long course 
of ages, withdrawing every case, as it arises, from the dangerous power of discretion 
and subjecting it to inflexible rules, extending the dominion of justice and reason 
and gradually contracting within the narrowest possible limits the domain of brutal 
force and arbitrary will.’’—(Srr JAMES MACKINTOSH. )—SHARSWOOD, 
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Viner, having employed above half a century in amassing materials for new- 
modeling and rendering more commodious the rude study of the 


laws of the land, consigned * both the plan and execution of these his 
public-spirited designs to the wisdom of his parent university. Resoly- 


[*28 


ing to dedicate his learned labors ‘‘ to the benefit of posterity and the perpetual 
service of his country,’’(/) he was sensible he could not perform his reso- 
lution in a better and more effectual manner, than by extending tothe youth 
of this place, those assistances of which he so well remembered and so 


heartily regretted the want. 


And the sense which the university has enter- 


tained of this ample and most useful benefaction must appear beyond a 
doubt from their gratitude, in receiving it with all possible marks of esteem; (g) 
from their alacrity and unexampled dispatch in carrying it into execution; 
(4) and, above all, from the laws and constitutions by which they have effect- 
ually guarded it from the neglect and abuse to which such institutions are 
liable.(z) We have seen an universal emulation who best should understand, 


(f) See the Preface to the 18th volume of his 
abridgment. 

(g) Mr. Viner is enrolled among the public bene- 
reas of the university by decree of convoca- 

on. 

(kh) Mr. Viner died June 5, 1756. His effects were 
collected and settled, near a volume of his work 
printed, almost the whole disposed of, and the 
accounts made up, in a year anda half from his 
decease, by the very diligent and worthy adminis- 
trators, with the will annexed, (Dr. West and Dr. 
Good, of Magdalene; Dr. Whaley, of Oriel; Mr. 
Buckler, of All Souls; and Mr. Betts, of University 
College ;) to whom that care was consigned by the 
university. Another half year was employed in 
considering and settling a plan of the proposed 
institution, and in framing the statutes thereupon, 
which were finally confirmed by convocation on 
the 3d of July, 1758. The professor was elected on 
the 20th October following, and two scholarson the 
succeeding day. And, lastly, it was agreed at the 
annual audit in 1761, to establish a fellowship; anda 
fellow was accordingly elected in January follow- 
ing. The residue of this fund, arising from the sale 
of Mr. Viner’s abridgment, will probably be suffi- 
cient hereafter to found another fellowship and 
scholarship, or three more scholarships, as shall 
be thought most expedient. 

(i) The statutes are in substance as follows :— 

1. That the accounts of this benefaction be separ- 
ately kept, and annually audited by the delegates 
of accounts and professor, and afterwards reported 
to convocation. 

2. That a professorship of the laws of England be 
established, with a salary of two hundred pounds 
per annum; the professor to be elected by convoca- 
tion, and to be at the time of his election at least a 
master of arts or bachelor of civil lawin the univer- 
sity of Oxford, of ten years’ standing from his ma- 
triculation: and also a barrister at law, of four 
years’ standing at the bar. 

8. That such professor (by himself, or by deputy 
to be previously ay pte by jconyocation) do read 
one solemn public lecture on the laws of England, 
and in the English language, in every academical 
term, at certain stated times previous to the com- 
mencement of the common law term, or forfeit 
twenty pounds for every omission to Mr. Viner’s 
general fund: and also (by himself or by deputy 
to be approved, if occasional, by the vice-chancellor 
and proctors; or, if permanent, both the cause and 
the deputy to be annually approved by conyoca- 
tion,) do yearly read one complete course of lectures 
on the laws of England, and in the English lan- 
guage, consisting of sixty lectures at the least, to 
be read during the university term time, with such 
proper intervals, that not more than four lectures 
may fall within any single week; that the profes- 
sor do give a month’s notice of the time when the 
course is to begin, and do read gratis to the scholars 
of Mr. Viner’s foundation; but may demand of 
other auditors such gratuity as shall be settled from 
time to time by decree of conyocation, and that for 
of the said sixty lectures omitted, the profes- 


eve ‘ofe 
oe complaint made to the vice-chancellor within 
the year, do forfeit forty shillings to Mr. Viner’s 
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gcuer fund, the proof of having performed his 
uty to lie upon the said professor. 

4. That every professor do continue in his office 
during life, unless in case of such misbehavior as 
shall amount to bannition by the university statutes, 
or unless he deserts the profession of the law by 
betaking himself to another profession; or unless, 
after one admonition by the vice-chancellor and 
eed for notorious neglect, he is guilty of another 

agrant omission ; in any of which cases he be de- 
prived by the vice-chancellor, with consent of the 
house of convocation. 

5. That such a number of fellowships, with a 
stipend of fifty pounds per annum, and scholarships 
with a stipend of thirty pounds, be established, as 
the convocation shall from time to time ordain, ac- 
cording to the state of Mr. Viner's revenues. 

6. That every fellow be elected by convocation, 
and at the time of election be unmarried, and at 
least a master of arts or a bachelor of civil law, and 
a member of some college or hall in the universit; 
of Oxford ; the scholars of this foundation, or suc 
as have been scholars, (if qualified and approved of 
by convocation, ) to have the preference: that if not 
a barrister when chosen, he be called to the bar 
within one year after his election ; but do reside in 
the university two months in every year, or, in case 
of non-residencé, do forfeit the stipend of that year 
to Mr. Viner’s general fund. 

7. That every scholar be elected by convocation, 
and at the time of election be unmarried, and a 
member of some college or hall in the university of 
Oxford, who shall have been matriculated twenty- 
four calendar months at the least; that he do take 
the degree of bachelor of civil law with all conve- 
nient speed (either proceeding in arts or otherwise); 
and previous to his taking the same, between the 
second and eighth year from his matriculation, be 
bound to attend two courses of the professor’s lec- 
tures, to be certified under the professor’s hand; and 
within one year after taking the same to be called 
to the bar; that he do annually reside six months, 
till he is of four years’ standing, and four months 
from that time till he is master of arts or bachelor 
of civil law; after which he be bound to reside two 
months in every year; or, in case of non-residence, 
do forfeit the stipend of that year to Mr. Viner’s 
general fund. gai 

8. That the scholarships do become void in case of 
non-attendance on the professor, or not taking the 
degree of bachelor of civil law, being duly admon- 
ished so to do by the vice-chancellor and proctors; 
and that both fellowships and scholarships do ex- 
pire at the end of ten years after each respective 
election; and become void in case of gross misbe- 
havior, non-residence for two eae together, mar- 
riage, not being called to the bar within the time 
before limited, (being duly admonished so to be 
by the vice-chancellor and proctors,) or deserting 
the profession of the law by following any other 
profession; and that in any of these cases the vice- 
chancellor, with consent oi convocation, do declare 
the place actually void. : 

9, That in case of any vacancy of the professorships, 
fellowships, or scholarships, the profits of the current 
year be ratably divided between the predecessor, or 
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or most faithfully pursue, the designs of our generous patron: and with 
*k30] pleasure we recollect, that those who are most distinguished fe by 

their quality, their fortune, their station, their learning, or their 
experience, have appeared the most zealous to promote the success of Mr. 
Viner’s establishment. 

The advantages that might result to the science of the law itself, when a 
little more attended to in these seats of knowledge, perhaps, would be very 
considerable. ‘The leisure and abilities of the learned in these retirements 
might either suggest expedients, or execute those dictated by wiser heads, 
(k) for improving its method, retrenching its superfluities, and reconciling 
the little contrarieties, which the practice of many centuries will necessarily 
create in any human system; a task which those who are deeply employed in 
business, and the more active scenes of the profession, can hardly condescend 
to engage in. And as to the interest, or (which is the same) the reputation 
of the universities themselves, I may venture to pronounce, that if ever this 
study should arrive to any tolerable perfection, either here or at Cambridge, 
the nobility and gentry of this kingdom would not shorten their residence 
upon this account, nor perhaps entertain a worse opinion of the benefits of 
academical education. Neither should it be considered as a matter of light 
importance, that while we thus extend the pomeria (23) of university learn- 

ing, and adopt a new tribe of citizens within these philosophical 
*31] walls, we interest a very *numerous and very powerful profession in 
the preservation of our rights and revenues. (24) 
his representatives, and the successor; and that a for any other matter relating to Mr. Viner’s bene- 
new election be had within one mouth afterwards, faction, ten days’ public notice be given to each 
unless by that means the time of election shall fall college and hall of the convocation, and the cause 
within any vacation, in which case it bedeferredjto of conyvoking it. 


the first week in the next full term. And that before (k) See Lerd Bacon’s proposals and offer of a 
any convocation shall be held for such election, or digest. 


(23) (Bounds) 

(24) Hitherto, however, the study of the law at the English universities has not been 
cultivated with much success, even where facilities have been afforded toit. In1758 
a professorship of law was founded under the will of Mr. Viner, and Blackstone was 
the first Vinerian professor. The professorship, although commenced under such 
brilliant auspices, has, according to Mr. Christian, long sunk into the inglorious duty 
of receiving the stipend. But the report of the Oxford University commission gives 
strong reason for expecting, not only an active revival of the duties of that learned 
professor, but also the establishment of a law school in the University, on the very 
principles contended for by Blackstone. From the Downing professorship of law at 
Cambridge, founded in 1800, results equally beneficial may be expected. In the latter 
university, also, the civil law classes (in which English and international law also find 
place) have for some years past been working with good results. The evidence taken 
by the university commissioners is much in favor of the present system; but they 
recommend a complete fusion of the studies of English civil and international law 
with a board of legalstudies. ‘The faculty of law,’ they say, ‘‘should embrace an 
examination of the principles upon which existing systems of laws are founded, and 
investigations of the principles on which all laws ought to be founded.’ And they 
are of opinion that the foundation of professional education should be laid at the uni- 
versity. Within the last few years some additional facilities for this study have been 
afforded in the metropolis. Two professorships of law have been established,—the one 
at King’s College, the other at the London University, where courses of lectures on 
various branches of the law are delivered. Law lectures are also regularly given at 
the Incorporated Law Society. 

It has long been much regretted that no part of the resources of the Inns of Court 
should be devoted to the endowment of lectureships on the various branches of the 
law, and to a general scheme of legal education. It is to the honor of the present 
rulers of these institutions that they have at length, and after much deliberation, taken 
steps to wipe off this stain on the character of the Inns of Court as seminaries of legal 
learning. A scheme, which, if not so comprehensive as the subject would adimit, is 
an admirable commencement, has been adopted by the Inns of Court, whereby reader- 
ships have been established on—r. Constitutional law and legal history; 2. Jurispru- 
dence and the civil law; 3. The law of real property; 4. The common law; and 5. 
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For I think it past dispute that those gentlemen who resort to the inns of 
court with a view to pursue the profession, will find it expedient, whenever 
it is practicable, to lay the previous foundations of this, as well as every other 
science, in one of our learned universities. We may appeal to the experience 
of every sensible lawyer, whether anything can be more hazardous or dis- 
couraging, than the usual entrance on the study of the law. A raw and 
unexperienced youth, in the most dangerous season of life, is transplanted 
on a sudden into the midst of allurements to pleasure, without any restraint 
or check but what his own prudence can suggest; with no public direction 
in what course to pursue his inquiries; no private assistance to remove the 
distresses and difficulties which will always embarrass a beginner. In this 
situation he is expected to sequester himself from the world, and, by a tedious 
lonely process, to extract the theory of law from a mass of undigested learning; 
or else, by an assiduous attendance on the courts, to pick up theory and 
practice together, sufficient to qualify him for the ordinary run of business. 
How little, therefore, is it to be wondered at, that we hear of so frequent 
miscarriages; that so many gentlemen of bright imaginations grow weary 
of so unpromising a search, (/) and addict themselves wholly to amuse- 
ments, or other less innocent pursuit; and that so many persons of moderate 
capacity confuse themselves at first setting out, and continue ever dark and 
puzzled during the remainder of their lives. 

The evident want of some assistance in the rudiments of legal knowledge 
has given birth to a practice, which, if ever it had grown to be gen- 
eral, must have proved of extremely *pernicious consequence. I mean [*32 
the custom, by some so very warmly recommended, of dropping all 
liberal education, as of no use to students in the law, and placing them, in 
its stead, at the desk of some skillful attorney, in order to initiate them early 
in all the depths of practice, and render them more dexterous in the 
mechanical part of business. A few instances of particular persons, (men 
of excellent learning and unblemished integrity,) who, in spite of this 
method of education, have shone in the foremost ranks of the bar, afforded 
some kind of sanction to this illiberal path to the profession, and biassed 
many parents, of short-sighted judgment, in its favor; not considering that 
there are some geniuses formed to overcome all disadvantages, and that, from 
such particular instances, no general rules can be formed; nor observing that 
those very persons have frequently recommended, by the most forcible of 
all examples, the disposal of their own offspring, a very different foundation 
of legal studies, a regular academical education. Perhaps, too, in return, , 
I could now direct their eyes to our principal seats of justice, and suggest a 
few lines in favor of university learning: (77) (25) but in these, all who hear 
me, I know, have already prevented me. 


this branch of learning I was met by a foreign lan- 


(2) Sir Henry Spelman, in the preface to his glos- 
guage, a barbarous dialect, an uncouth style, and a 


sary, has given us a very lively picture of his own 


distress upon this occasion: ‘‘Hmisit me mater Londi- 
num, juris nostri capessendi gratia; cujus cum vestibrlum 
salutassem, reperissemque linguam wperegrinam, dia- 
lectem barbarum, methodum inconcinnam, molem non 
ingentum solum sed perpetuis humeris sustinendam, 
excidit mihi ( fateor) animus, &c.”’ [My mother sent 
me to London to commence the study of the law; but 
when, having paid my respects to the vestibule of 


mass not only yast but always to be endured, I con- 
fess my courage failed me 

(m) The four highest judicial offices were at that 
time filled by gentlemen, two of whom had been 
fellows of Ail Souls College; another, student of 
Christ Church; and the fourth, a fellow of Trinity 
College, Cambridge. 


Equity. A year’s attendance at the lectures of the readers is now compulsory on all 
candidates for the bar who had not, by the first day of Trinity Term, 1852, kept twelve 


terms. 
certificates of merit are conferred. 


Examinations are held on the subjects lectured upon, and studentships and 
It is to be maturely considered, however, whether 


these examinations should not be made compulsory before any law degree is con- 


ferred.—STEWART. 


(25) Lord Northington and Lord Chief-Justice Willes, of All Souls College, Lord Mans- 
field, of Christ Church, and Sir Thomas Sewall, Master of the Rolls, of Trinity Col- 
lege, Cambridge, then occupied the highest judicial offices. -SHARSWOOD. 
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Making, therefore, due allowance for one or two shining exceptions, 
experience may teach us to foretell that a lawyer, thus educated to the bar, 
in subservience to attorneys and solicitors,() will find he has begun at the 
wrong end. If practice be the whole he is taught, practice must also be the 
whole he will ever know; if he be not instructed in the elements and first 
principles upon which the rule of practice is founded, the least variation 
from established precedents will totally distract and bewilder him: z¢a 
lex scripta est (0) (26) is the utmost his knowledge will arrive at; he must 
never aspire to form, and seldom expect to comprehend, any arguments. 
drawn, @ priovz, from the spirit of the laws and the natural foundations 

of justice. 
*33] *Nor is this all; for (as few persons of birth or fortune, or even of 

scholastic education, will submit to the drudgery of servitude, and 
the manual labor of copying the trash of an office,) should this infatua- 
tion prevail to any considerable degree, we must rarely expect to see a gen- 
tleman of distinction or learning atthe bar. And what the consequence may 
be, to have the interpretation and enforcement of the laws (which include 
the entire disposal of our properties, liberties, and lives) fall wholly into the 
hands of obscure or illiterate men, is matter of very public concern. 

‘The inconveniences here pointed out can never be effectually prevented, 
but by making academical education a previous step to the profession of the 
common law, and at the same time making the rudiments of the law a part 
of academical education. For sciences are of a sociable disposition, and 
flourish best in the neighborhood of each other; nor is there any branch 
of learning but may be helped and improved by assistances drawn from other 
arts. If, therefore, the student in our laws hath formed both his sentiments. 
and style by perusal and imitation of the purest classical writers, among 
whom the historians and orators will best deserve his regard; if he can 
reason with precision, and separate argument from fallacy, by the clear 
_ simple rules of pure unsophisticated logic; if he can fix his attention and 
steadily pursue truth through any the most intricate deduction, by the use 
of mathematical demonstrations; if he has enlarged his conceptions of nature 
and art, by a view of the several branches of genuine experimental phi- 
losophy; if he has impressed on his mind the sound maxims of the law of 
nature, the best and most authentic foundation of human laws; if, lastly, he 
has contemplated those maxims reduced to a practical system in the laws of 
imperial Rome; if he has done this, or any part of it, (though all may be 
easily done under as able instructors as ever graced any seats of learning, ) 
a student thus qualified may enter upon the study of the law with incredible 

advantage and reputation. 
*3.4 | And if, at the conclusion, or during *the acquisition of these accom- 

plishments, he will afford himself here a year or two’s further leisure, 
to lay the foundation of his future labors in a solid scientifical method, 
without thirsting too early to attend that practice which it is impossible 
he should rightly comprehend, he will afterward proceed with the greatest 
ease, and will unfold the most intricate points with an intuitive rapidity and 
clearness. 

I shall not insist upon such motives as might be drawn from principles of 
economy, and are applicable to particulars only: I reason upon more gen- 
eral topics. And therefore to the qualities of the head, which I have just 
enumerated, I cannot but add those of the heart; affectionate loyalty to the 
king, a zeal for liberty and the constitution, a sense of real honor, and 


(n) See Kennet’s Life of Somner, p. 67. (0) Ff. 40, 9, 12. 


(26) [Thus the law is written. ] 
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well-grounded principles of religion, as necessary to form a truly valuable 
English lawyer, a Hyde, a Hale, or a Talbot. And, whatever the ignorance 
of some, or unkindness of others, may have heretofore untruly suggested, 
experience will warrant us to affirm, that these endowments of loyalty and 
public spirit, of honor and religion, are nowhere to be found in more high 
perfection than in the two universities of this kingdom. 

Before I conclude, it may perhaps be expected that I lay before you a 

short and general account of the method I propose to foliow, in endeavoring 
to execute the trust you have been pleased to repose in my hands. And 
in these solemn lectures, which are ordained to be read at the entrance of every 
term, (more perhaps to do public honor to this laudable institution, than for 
the private instruction of individuals, )(#) I presume it will best answer the 
intent of our benefactor, and the expectation of this learned body, if I 
attempt to illustrate at times such detached titles of the law as are the most 
easy to be understood, and most capable of historical or critical ornament. 
But in reading the complete course, which is annually consigned to my 
care, a more regular method will be necessary; and, till a better is 
proposed, I *shall take the liberty to follow the same that I have [*35 
already submitted to the public,(¢) to fill up and finish that outline 

with propriety and correctness, and to render the whole intelligible to the 
uninformed minds of beginners, (whom we are too apt to suppose acquainted 
with terms and ideas, which they never had opportunity to learn, ) this must 
be my ardent endeavor, though by no means my promise, to accomplish. 
You will permit me, however, very briefly to describe rather what I conceive 
an academical expounder of the laws should do, than what I have ever 
known to be done. 

He should consider his course as a general mapof the law, marking out 
the shape of the country, its connections and boundaries, its greater 
divisions and principal cities: it is not his business to describe minutely the 
subordinate limits, or to fix the longitude and latitude of every incon- 
siderable hamlet. His attention should be engaged, like that of the readers 
in Fortescue’s inns of chancery, ‘‘in tracing out the originals, and as it were 
the elements, of the law.’’ Forif, as Justinian(7) has observed, the tender 
understanding of the student be loaded at the first with a multitude and 
variety of matter, it will either occasion him to desert his studies, or will carry 
him heavily through them, with much labor, delay, and despondence. These 
originals should be traced to their fountains, aswell as our distance will per- 
mit; to the customs of the Britons and Germans, as recorded by Ceesar and 
Tacitus; to the codes of the northern nations on the continent, and more 
especially to those of our own Saxon princes; to the rules of the Roman law 
either left here in the days of Papinian, or imported by Vacarius and 
his *followers; but above all, to that inexhaustible reservoir of legal [*36 
antiquities and learning, the feodal law, or, as Spelman(s) has entitled 
it, the law of nations in our western orb. These primary rules and funda- 
mental principles should be weighed and compared with the precepts of the 
law of nature, and the practice of other countries; should be explained by 

{p) See Lowth’s Oratio Crewiana, p. 365. dentia maturius perduci potuisset. Inst. 1,2. [To us 

q) The Analysis of the Laws of England, first about to expound the laws of the Romans, it seems 
published A. D. 1756, and exhibiting the order and _— that it may be done more advantageously if first de- 
principal divisions of the ensuing Commentaries, livered separately and in an easy and simple man- 
which were originally submitted to the university in ner; otherwise, if inthe very beginning we burden 
a private course of lectures A. D. 1753. , the mind of the student, as yet unexercised and 

(r) Incipientibus nobis exponere jura populi Romani, weak, with a multitude and diversity of things, 
ita videntur tradi posse commodissime, si primo leviac we either cause him to relinquish his studies alto- 
simplici via singula tradantur: alioqui, st statim ab gether, or bring him much later, with great labor, 
initio rudem adhuc et infirmum animum studiosi multi- and often with great diffidence (which very fre- 
tudine ac varietate rerum oneravimus, duorum alterum, quently deters young men) to that point, to which, 
aut desertorem studiorum efficiemus, aut cum magno conducted by a more easy method, he might have 
labore, sepe etiam cum diffidentia (que plerumque been brought earlier, with little trouble, and with 


_ juvenes avertit) serius ad id perducemus, ad quod, sufficient confidence. | 
Weslare via ductus, sine magno labore, et sine ulla diffi- (s) Of parliaments, 57. 
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reasons, illustrated by examples, and confirmed by undoubted authorities; 
their history should be deduced, their changes and revolutions observed, and 
it should be shown how far they are connected with, or have at any time 
been affected by, the civil transactions of the kingdom. 

A plan of this nature, if executed with care and ability, cannot fail of 
administering a most useful and rational entertainment to students of all 
ranks and professions; and yet it must be confessed that the study of the 
laws is not merely a matter of amusement; for, asa very judicious writer(/) 
has observed upon a similar occasion, the learner ‘‘ will be considerably 
disappointed, if he looks for entertainment without the expense ,of atten- 
tion.’’ An attention, however, not greater than is usually bestowed in 
mastering the rudiments of other sciences, or sometimes pursuing a favorite 
recreation or exercise. And this attention is not equally necessary to be 
exerted by every student upon every occasion. Some branches of the law, 
as the formal process of civil suits, and the subtle distinctions incident to 
landed property, which are the most difficult to be thoroughly understood, 
are the least worth the pains of understanding, except to such gentlemen 
as intend to pursue the profession. ‘To others I may venture to apply, with 
a slight alteration, the words of Sir John Fortescue(z) when first his royal 
pupil determines to engage in this study: ‘‘ It will not be necessary for a gen- 
tleman, assuch, to examine with a close application the critical niceties of 
the law. It will fully be sufficient, and he may well enough be denominated 

a lawyer, if under the instruction of a master he traces up the prin- 
*37] ciples and grounds of the *law not their original elements. There- 

fore, in a very short period, and with very little labor, he may be 
sufficiently informed in the laws of his country, if he will but apply his 
mind in good earnest to receive and apprehend them. For, though such 
knowledge as is necessary for a judge is hardly to be acquired by the lucu- 
brations of twenty years, yet, with a genius of tolerable perspicacity, that 
knowledge which is fit for a person of birth or condition may be learned 
in a single year, without neglecting his other improvements.”’ 

To the few therefore (the very few I am persuaded) that entertain such 
unworthy notions of an university, as to suppose it intended for mere dissi- 
pation of thought; to such as mean only to while away the awkward interval 
from childhood to twenty-one, between the restraints of the school and the 
licentiousness of politer life, in a calm middle state of mental and of moral 
inactivity; to these Mr. Viner gives no invitation to an entertainment which 
they never can relish. But to the long and illustrious train of noble and 
ingenious youth, who are not more distinguished among us by their birth and 
possessions, than by the regularity of their conduct and their thirst after 
useful knowledge, to these our benefactor has consecrated the fruits of a long 
and laborious life, worn out in the duties of his calling; and will joyfully 
reflect (if such reflections can be now the employment of his thoughts) 
that he could not more effectually have benefited posterity, or contributed to 
the service of the public, than by founding an institution which may instruct 
the rising generation in the wisdom of our civil polity, and inspire them 
with a desire to be still better acquainted with the laws and constitutions of 
their country. (27) 

(t) Dr. Taylor’s Pref. to Elem. of Civil Law. (uw) De Laud. Leg. ec. 8. 


(27) It is believed by the editor that the proper way to study law is to take a course in 
one of the law schools connected with the great universities. The following note by 
Sharswood, written before law schools had reached their present state of efficiency, con- 
tains mainly suggestions that are of practical value to one desiring to pursue a systematic 
course of reasoning. 

The bar in the United States is open to all who wish to enterit. It is mostly under 
the regulation of the various courts, and their rules have been framed upon the most 
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i ee Ve ae aes Generally a certain period of study has been prescribed, never, it is 
eved, exceeding three years. In some States, however, even this restriction is not 
found. The applicant for admission is examined, as to his knowledge and qualifica- 
tions either by the courts or by a committee of members of the bar. 

The profession is the avenue to political honors and influence. Those who attain 
eminence in it are largely rewarded, and, with ordinary prudence, cannot fail to accumulate 
a handsome competence. Hence the young and ambitious are found crowding into it. 

There is a great—perhaps an overdue—haste in American youth to enter upon the 
active and stirring scenes of life. Hence it is undoubtedly true that many men are to 
be found in the ranks of the profession without adequate preparation. Very often the 
difficulties presented by the want of a suitable education are overcome by native energy, 
application, and perseverance; but more commonly they prevent permanent success, 
and confine the unlettered advocate to the lower walks of the profession, which promise 
neither profitnor honor. Unless in cases of extraordinary enthusiasm and where there 
are evident marks of bright natural talents, a young man without the advantages of 
education should be discouraged from commencing the study of the law. Not that a 
collegiate or classical course of training should be insisted on as essential,—although 
it is, doubtless, of the highest importance. Classical studies are especially calculated 
to exercise the mental faculties in habits of close investigation and searching analysis, 
as well as to form the taste upon models of the purest eloquence. The orators and 
historians of Greece and of Rome are a school in which exalted patriotism, high- 
toned moral feeling, and a generous enthusiasm can be most successfully cultivated. 
Mire oo English education, however, many a man has made a respectable figure 
vat the bar. 

Lord Campbell has said that ‘‘he whois not a good lawyer before he comes to the 
bar will never be a good one after it.’’ It is, no doubt, highly necessary that the years 
of preparation should be years of earnest, diligent study; but it is entirely too much 
to say, with us, that a course of three years’ reading, at so early a stage, will make a 
good lawyer. In truth, the most important part of every lawyer’s education begins 
with his admission to practice. He that ceases then to follow aclose and systematical 
course of reading, although he may succeed in acquiring a considerable amount of 
practical knowledge, from the necessity he will be under of investigating different 
questions, yet it will not be of that deep-laid character necessary to sustain him in 
every emergency. It may be safe, then, to divide the periodof a lawyer’s preparation 
into—first, a course of two or three years’ reading before his admission, and, second, 
one of five or seven years’ close and continued application after that event. 

At the commencement of hisstudies in the office of his legal preceptor, the cardinal 
maxim by which he should be governed in his reading should be zon mutta, sed 
multum. Indeed, it was an observation of Lord Mansfield, that the quantity of pro- 
fessional reading absolutely necessary, or even really useful, to a lawyer, was not so 
great as was usually imagined. The Commentaries of Blackstone and of Chancellor 
Kent should be read, and read again and again. The elementary principles so well 
and elegantly presented and illustrated in these two justly-celebrated works should be 
rendered familiar. They form, too, a general plan of outline of the science, by which 
the student will be able to arrange and systematize all his subsequent acquisitions. 
‘To these may be added a few books of a more practical cast; such as Tidd’s Practice, 
Stephens on Pleading, Greenleaf’s Evidence, Stephens or Leigh’s Nisi Prius, Mitford 
or Story’s Equity Pleading, which, with such reading of the local law of the State in 
which he purposes to settle as may be necessary, make up the best part of office-read- 
ing. It will be better to have well mastered thus much than to have run over three 
times as many books hastily and superficially. Let the studentoften stop and examine 
himself upon what he has read. It would be an excellent mode of proceeding for him, 
after having read a lecture or chapter, to lay aside the book and endeavor to commit 
the substance of it to writing, trusting entirely tohis memory for the matter, and using 
his own language. After having done this, let him reperuse the section, by which he 
will not only discern what parts have escaped his memory, but the whole will be 
more certainly impressed upon his mind, and become incorporated with it asif it had 
been originally his own work. Let him cultivate intercourse with others pursuing 
the same studies, and converse frequently upon the subject of their reading. ihe 
biographer of Lord-Keeper North has recorded of him that ‘“‘he fell into the way of 
putting cases (as they call it,) which much improved him, and he was most sensible 
of the benefit of discourse; for I have observed him often say that (after his day’s 
reading) at his night’s congress with his professional friends, whatever the subject 
was, he made it the subject of discourse in the company; for, said he, I read many 
things which I am sensible I forgot; but I found, withal, that if I had once talked 
over what I had read, I never forgot that.” 

Much, of course, will depend upon what may be termed the mental temperament 
of the student himself, which no one can so well observe as his immediate preceptor; 
and he will be governed accordingly in the selection of the works to be placed in his 
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hands, and his general course of training. No lawyer does his duty who does not 
frequently examine his student,—not merely as an important means of exciting him 
to attention and application, but in order to acquire such an acquaintance with the 
character of his pupil’s mind—its quickness or slowness, its concentrativeness or dis- 
cursiveness—as to be able to form a judgment as to whether he requires the curb or 
the spur. It is an inestimable advantage to a young man to have a judicious and 
experienced friend watching anxiously his progress, and competent to direct him when, 
if left to himself, he will most probably wander in darkness and danger. _ 

In regard to the more thorough and extended course of reading which may and. 
ought to be prosecuted after admission to the bar, the remarks of one of the most dis- 
tinguished men, who has ever graced the American bar, whose own example has en- 
forced and illustrated their value, may be commended to the serious consideration of 
the student. ‘‘There are two very different methods of acquiring a knowledge of the 
laws of England,” says Horace Binney (art. Edward Tilghman, Encyclopedia Ameri- 
cana, vol. xiv.,)‘‘and by each of them men have succeeded in public estimation to an 
almost equal extent. One of them, which may be called the old way, isa methodical 
study of the general system of law, and of its grounds and reasons, beginning with 
the fundamental law of estates and tenures, and pursuing the derivative branches in 
logical succession, and the collateral subjects in due order; by which the student ac-- 
quires a knowledge of principles that rule in all departments of the science, and learns 
to feel, as much as to know, what is in harmony with the system and what not. The 
other is, to get an outline of the system by the aid of commentaries, and to fillitup by 
desultory reading of treatises and reports, according to the bent of the student, without. 
much shape or certainty in the knowledge so acquired, until it is given by investigation 
‘in the courts of practice. A good deal of law may be put together by a facile or flexible 
‘man in the second of these modes, and the public are often satisfied; but the profession. 
itself knows the first, by its fruits, to be the most effectual way of making a great lawyer.’’ 

Under this view, the following course of reading may be pursued. The whole sub- 
ject is divided into heads, and the order of proceeding is suggested. All the books. 
named may not be within the student’s reach: some may be omitted, or others may be 
substituted. It may, however, be somewhat irksome to pursue any one branch for too 
longa pees unvaried. When that is found to be the case, the last five heads may be 
adopted as collateral studies, and pursued simultaneously with the first three. 

I. REAL ESTATE AND Eguity.—Hale’s History of the Common Law. Reeve’s His- 
tory of the English Law. Robertson’s Charles V. Hallam’s Middle Ages. Dalrym- 
ple on Feudal Property. Wright on Tenures. Finch’s Law. Doctor and Student. 
Littleton’s Tenures. Coke upon Littleton. Preston on Estates. Fearne on Contingent 
Remainders. Sheppard’s Touchstone. Prestonon Abstracts. Preston on Conveyancing. 
Jeremy on Equity. Story’s Equity Jurisprudence. Powell on Mortgages. Bacon on 
Uses. Sanderson Uses and Trusts. Sugden on Powers. Sugden on Vendors and Pur- 
chasers. Powell on Devises. Jarmanon Wills. Washburn on Real Property. 

IJ. PRACTICE, PLEADING, AND EviDENCE.—Sellon’s Practice. Tidd’s Practice. 
Stephen on Pleading. Williams’s Saunders. Greenleafon Evidence. Mitford’s Equity 
Pleading. Barton’s Suitin Equity. Newland’s Chancery. Gresley on Equity Evidence. 

III. CRIMES AND FORFEITURES.—Hale’s Pleas of the Crown. Foster’s Crown Law. 
Yorke on Forfeiture. Coke’s Institutes, Part III. Russell on Crimes and Misdemeanors. 
Roscoe on Criminal Evidence. Chitty’s Criminal Law. Wharton’s Criminal Law. 
Bishop’s Criminal Law. 

IV. NATURAL AND INTERNATIONAL Law.—Burlamaqui’s Natural and Political Law. 
Grotius de Jure Belli et Pacis. Rutherford’s Institutes. Vattel’s Law of Nations. 
Bynkershoeck Queestiones Publici Juris. Wicquefort’s Ambassador. Bynkershoeck de 
Foro Legatorum. Mackintosh’s Discourse. Wheaton’s History of International Law. 
pees Admiralty Reports. Cases in the Supreme Court U.S. Dunlap’s Admiralty 

ractice, 

V. CONSTITUTIONAL LAaw.—Coke’s Institutes, Part II. Hallam’s Constitutional His- 
tory. Wynne’s Kunomus. De Lolme, with Stephens’s Introduction. The Federalist. 
Rawle on the Constitution. Story on the Constitution. Baldwin’s Constitutional Views. 
CER ene Enquiry. Calhoun’s Works, vol. i. All the Cases on the Subject in the 

VI. Civir, LAw.—Butler’s Horze Juridice. Gibbon’s History of the Rise and Fall, 
chap. 44. Justinian’s Institutes. Taylor’s Elements. Mackeldy’s Compendium. Col- 
quhoun’s Summary. Domat’s Civil Law. Savigny’s Histoire du Droit Romain. 
Savigny’s Traité du Droit Romain. 

VII. PERSONS AND PERSONAL PROPERTY.—Reeves on Domestic Relations. Bing- 
ham on,Infancy and Coverture. Roper on Husband and Wife. Angell and Ames on 
Corporations. Pothier’s Works. Smith on Contracts. Jones on Bailments. Story 
on Bailments. Story on Partnerships. Byles on Bills. Abbott on Shipping. Duer 
on Insurance. Emerigon Traité des Assurances. Boulay-Paty Cours de Droit Com- 
mercial. Story on the Conflict of Laws. Parsons on Contracts. Parsons’ Elements. 
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SECTION II. 
OF THE NATURE OF LAWS IN GENERAL. 


Law, in its most general and comprehensive sense, signifies a rule of 
action; and is applied indiscriminately to all kinds of action, whether ani- 
mate or inanimate, rational or irrational.(1) ‘Thus we say, the laws of motion, 
of gravitation, of optics, or mechanics, as well as the laws of nature and 
of nations. And it is that rule of action which is prescribed by some supe- 
rior, and which the inferior is bound to obey. (2) 

Thus, when the supreme Being formed the universe, and created matter 
out of nothing, he impressed certain principles upon that matter, from which 
it can never depart, and without which it would cease tobe. When he put 
that matter into motion, he established certain laws of motion, to which all 
movable bodies must conform. And, to descend from the greatest opera- 
tions to the smallest, when a workman forms a clock, or other piece of 
mechanism, he establishes, at his own pleasure, certain arbitrary laws for 
its direction,—as that the hand shall describe a given space in a given time, 
to which law as long as the work conforms, so long it continues in perfection, 
and answers the end of its formation. 

If we farther advance, from mere inactive matter to vegetable and animal 
life, we shall find them still governed by laws, more numerous indeed, but 
equally fixed and invariable. The whole progress of plants, from the 
seed to the root, and from thence to the seed again; the method of 
animal *nutrition, digestion, secretion, and all other branches of [*39 
vital economy; are not left to chance, or the will of the creature itself, 
but are performed in a wondrous involuntary manner, and guided by uner- 
ring rules laid down by the great Creator. 

This, then, is the general signification of law, a rule of action dictated by 
some superior being; and, in those creatures that have neither the power 


of Mercantile Law. Parsonson Shipping, Insurance, and Admiralty; being a Treatise on 
Maritime Law. Phillips on Insurance. 

VIII. ExEcUTORS AND ADMINISTRATORS.—Roper on Legacies. Toller on Execu- 
tors. Williamson Executors. Lovelass’ Law’s Disposal. 

Very few Report books are set down in this list as to be read in course. In his. 
regular reading, the student should constantly, where it is in his power, resort to and 
examine the leading cases referred to and commented upon by his authors. In this 
way he will read them more intelligently, and they will be better impressed on his 
memory. 

It is believed that the course thus sketched, if steadily and laboriously pursued, will 
make a very thorough lawyer. There is certainly nothing in the plan beyond the 
reach of any young man with industry and application, in a period of from five to 
seven years, with a considerable allowance for the interruptions of business and relax- 
ation. He must have, however, certain fixed and regular hours for his law-studies, and 
he must not suffer the charms of a light literature to allure him aside. The fruits of 
study cannot be gathered without its toil. In the law, a young man must be the 
architect of his own character, as well as of his fortune. ‘‘The profession of the 
law,” says Mr. Ritso, ‘‘is that, of all others, which imposes the most extensive obli- 
gations upon those who have had the confidence to make choice of it; and, indeed, 
there is no other path of life in which the unassumed superiority of individual merit 
is more.conspicuously distinguished according to the respective abilities of the parties. 
The laurels that grow within these precincts are to be gathered with no vulgar hands: 
they resist the unhallowed grasp, like the golden branch with which the hero of the 
Aineid threw open the adamantine gates that led to Elysium.’’—SHARSWOOD. : 

(1) x Barb. Rights Pers. and Prop. 1. For an attempted vindication of Blackstone's. 
definition from the criticisms of Maine, Holland and others, and an interesting discus- 
sion ot this whole topic, see vol. 1, Hammond’s Ed, Bl. Comm. 95 é¢ seg. (1890). 

(2) Binn’s Jus. (10th ed. 1895) 76. 
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to think, nor to will, such laws must be invariably obeyed, so long as the 
creature itself subsists, for its existence depends on that obedience. But 
laws, in their more confined sense, and in which it is our present business 
to consider them, denote the rules, not of action in general, but of Auman 
action or conduct; that is, the precepts by which man, the noblest of all sub- 
lunary beings, a creature endowed with both reason and free-will, is com- 
manded to make use of those faculties in the general regulation of his 
behavior. (3) 

Man, considered as a creature, must necessarily be subject to the laws of 
his Creator, for he is entirely a dependent being. A being, independent of 
any other, has no rule to pursue, but such as he prescribes to himself : but a 
state of dependence will inevitably oblige the inferior to take the will of him 


(3) This, perhaps, is the only sense in which the word /aw can be strictly used; for in 
all cases where it is not applied to human conduct, it may be considered as a meta- 
phor, and in every instance a more appropriate term may be found. When it is used 
to express the operations of the Deity or Creator, it comprehends ideas very different 
from those which are included in its signification when it is applied to man, or his 
other creatures. The volitions of the Almighty are his laws: he had only to will, 
ga yevecbw kat éyevero—[Let there be light, and there was light.—Gen. i. 3.—Septuagint 
translation.] When we apply the word /azw to motion, matter, or the works of nature 
or of art, we shall find in every case, that with equal or greater propriety and perspi- 
cuity we might have used the words quality, property, or peculiarity.—We say that it 
is a law of motion, that a body put in motion zz vacuo must forever go forward in a 
straight line with the same velocity; that it is a lawof nature, that particles of matter 
shall attract each other with a force that varies inversely as the square of the distance 
from each other; and mathematicians say, that a series of numbers observes a certain 
law, when each subsequent term bears a certain relation or proportion to the preceding 
term: but, in all these instances, we might as well have used the word property or 
quality, it being as much the property of all matter to movein a straight line, or to 
gravitate, as it is to be solid or extended; and when we say that it is the law of a series 
that each term is the square or square-root of the preceding term, we mean nothing 
more than that such is its property or peculiarity. And the word /aw is used in this 
sense in those cases only which are sanctioned by usage; as it would be thought a harsh 
expression to say that itis a law that snow should be white, or that fire should burn. 
When a mechanic forms a clock, he establishes a model of it either in fact or in his 
mind, according to his pleasure; but if he should resolve that the wheels of his clock 
should move contrary to the usual rotation of similar pieces of mechanism, we could 
hardly with any propriety established by usage apply the term Jaw to his scheme. 
When /aw is applied to any other object than man it ceases to contain two of its essential 
ingredient ideas, viz., disobedience and punishment. 

Hooker, in the beginning of his Ecclesiastical Polity, like the learned judge, has 
with incomparable eloquence interpreted Zaw in its most general and comprehensive 
sense. And most writers who treat /aw as a science begin with such an explanation. 
But the editor, though it may seem presumptuous to question such authority, has 
thought it his duty to suggest these few observations upon the signification of the word 
law,.—CHRISTIAN. 

It has been objected that law, in its proper sense, is confined to the conduct of intel- 
ligent beings. It is to be observed, however, that we apply the term in the English 
language to any rule whatever which we conceive to have been established by a supe- 
rior. In this sense, all the operations of nature may be considered as the result of cer- 
tain rules laid down by the Supreme Being in creation; in other words, that every 
existence, spiritual, animal, vegetable, or mineral, had impressed upon it certain rules 
of action. They may be called qualities, properties, or peculiarities; but, considering 
them all as the work of an Almighty Creator, it is perfectly accurate and most proper 
to call them laws. By the use of this word we keep constantly in mind, as we ought, 
that the universe was not the result of a blind chance, but the work of Intelligence. 
A perfectly correct, as well as most general, definition of the word Jaw is, the com- 
mand of a superior. 

In most languages there are two words,—one expressive of law in its general or ab- 
stract, and another in its concrete, sense. Thus, in Latin, jus expresses the former, 
ex the latter; in French, drozt and Jot; in German, recht and gesetz. The word right, 
in English, might be adopted for the abstract sense of law; but it has not been. Usus 
non jus facit norma loquendi. Considering the word daw as comprehending this general 
and abstract sense, there is no objection to the text.—_SHARSWOOD. 
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on whom he depends as the rule of his conduct; not, indeed, in every par- 
ticular, but in all those points wherein his dependence consists. ‘This prin- 
ciple, therefore, has more or less extent and effect, in proportion as the supe- 
riority of the one and the dependence of the other is greater or less, absolute 
or limited. And consequently, as man depends absolutely upon his Maker 
for everything, it is necessary that he should, in all points, conform to his 
Maker’s will. 

This will of his Maker is called the law of nature. For as God, when He 
created matter, and endued it with a principle of mobility, established certain 
rules for the perpetual direction of that motion, so, when he created man, 
and endued him with free-will to conduct himself in all parts of 
* life, he laid down certain immutable laws of human nature, whereby [/*4o 
that free-will is in some degree regulated and restrained, and gave 
him also the faculty of reason to discover the purport of those laws. (4) 

Considering the Creator only as a being of infinite Jower, he was able 
unquestionably to have prescribed whatever laws he pleased to His creature, 
man, however unjust or severe. But, as he is also a being of infinite ws- 
dom, he has laid down only such laws as were founded in those relations of 
justice that existed in the nature of things antecedent to any positive pre- 
cept. These are the eternal immutable laws of good and evil, to which the 
Creator himself, in all his dispensations, conforms; and which he has enabled 
human reason to discover, so far as they are necessary for the conduct of 
human actions. Such, among others, are these principles: that we should 
live honestly, should hurt nobody, and should render to every one his due; 
to which three general precepts Justinian(@) has reduced the whole doctrine 
of law.(5) 


(a) Juris precepta sunt hxc, honeste vivere, alterum law are these, to live honorably, not to injure an- 
non ledere, suum cuique tribuere. [The precepts of the other, and to give to every one his due.] Inst. [.i.3. 


(4) 1 Barb. Rights, Pers. and Prop. 3 (1890). The laws of our moral being are the necessary 
relations sustained by us to our Maker and tv other beings. The existence of a Supreme 
Being—a Spirit infinite, eternal, omniscient, omnipotent—is a first truth of moral science. 
It may be assumed safely as an admitted truth. Having created us such as we are, our 
relations to him and to one another arose not from his will, but from those eternal prin- 
ciples of rectitude which were coeternal with his will. ‘‘ Erat enim ratio profecta a rerum 
natura et ad recti faciendum impellens, et a delicto avocans; que tum denique incepit 
lex esse non cum scripta est, sed tum, cum orta est; orta autem simul est cum mente 
divina.’’—Cic. de Legg., 1. ii. s. 4. The same may be affirmed of other than moral rela- 
tions. We may say without the slightest irreverence that, having created things having 
extension, God could not make two things, both equal toa third, which would not at the 
same time be equalto one another. There is, in like manner, an inherent difference 
between right and wrong, independently of the will of any being. God himself cannot 
make right wrong or wrong right. Right and wrong are eternal as the Deity. They 
depend upon the relations of moral beings; and, even before such beings were created, 
those relations existed in possibility, though not in act. The will of God existed co- 
eternally with himself; and that will, infinitely perfect and incorrupt, never could do else 
than choose the right and refusethe wrong. Right and wrongare not created existences, 
but the moral qualities of created existences. ; ' ; 

It may well be questioned, then, whether the learned commentator, in starting with 
the assertion that the law of nature is the will of the Creator, has not assumed an 
erroneous principle as the foundation of his reasoning. In his sense, the law of nature 
denotes ‘‘ the rules of human action or conduct; that is, the precepts by which man, the 
noblest of all sublunary beings, a creature endowed with both reason and free-will, is com- 
manded to make use of those faculties inthe general regulation of his behavior.’’ It is 
clear that this law respects entirely the question of what is right and wrong. It is true 
that, in willing to create moral beings, our Maker knew what their necessary relations, 
both to himself and each other would be; and, in a secondary sense, he may be said to 
have willed the existence of those relations. But this is an entirely different thing from 
the idea that the rules of right and wrong resulting from those relations were simple 
creations of his will; for that implies that he might have made them other than they are. 
—SHARSWOOD. WIE Ras ; Aes f 

(5) It is rather remarkable, that both Harris, in his translation of Justinian’s Institutes, 
and the learned commentator, whose profound learning and elegant taste in the classics 


29 


40-41 OF THE NATURE [INTROD 


But if the discovery of these first principles of the law of nature depended 
only upon the due exertion of right reason, and could not otherwise be 
obtained than by a chain of metaphysical disquisitions, mankind would have 
wanted some inducement to have quickened their inquiries, and the greater 
part of the world would have rested content in mental indolence, and igno- 
rance its inseparable companion. As, therefore, the Creator is a being not 
only of infinite ower, and wisdom, but also of infinite goodness, he has been 
pleased so to contrive the constitution and frame of humanity, that we should 
want no other prompter to inquire after and pursue the rule of right, but 
only our own self-love, that universal principle of action. For he has so 
intimately connected, so inseparably interwoven the laws of eternal justice 
with the happiness of each individual, that the latter cannot be attained but 
by observing the former; and, if the former be punctually obeyed, it cannot 
but induce the latter. In consequence of which mutual connection of 
justice and human felicity, he *has not perplexed the law of nature [*41 
with a multitude of abstracted rules and precepts, referring merely to 
the fitness or unfitness of things, as some have vainly surmised, but has 
graciously reduced the rule of obedience to this one paternal precept, ‘‘ that 
man should pursue his own true and substantial happiness.’’ ‘This is the 
foundation of what we call ethics, or natural law; for the several articles 
into which it is branched in our systems, amount to no more than demon- 
strating that this or that action tends to man’s real happiness, and therefore 
very justly concluding that the performance of it is a part of the law of 
nature; or, on the other hand, that this or that action is destructive of man’s 
real happiness, and therefore that the law of nature forbids it.(6) 


no one will question, should render in English, honeste vivere, to live honestly. The 
language of the Institutes is far too pure to admit of that interpretation; and besides, 
our idea of honesty is fully conveyed by the words swum cuique tribuere. should pre- 
sume to think that homeste vivere signifies to live honorably, or with decorum, or 
bienséance; and that this precept was intended to comprise that class of duties of which 
the violations are ruinous to society, and not by immediate but remote consequences, as 
drunkenness, debauchery, profaneness, extravagance, gaming, &c.—CHRISTIAN. 

(6) There is in every moral being a faculty or sense by which he is enabled to distin- 
guish right from wrong. ‘There have been a great number of theories among those who 
have rejected the doctrine of a moral sense. They have succeeded each man in showing 
every other theory but his own to be baseless. The reductio ad absurdum of every other 
system, which ingenuity has ever framed, would alone seem to leave the advocates ofa 
moral sense in possession of the field. The appeal, after all, must be made to every 
man’s consciousness. And why not? Every other faculty is proved in the same way. 
Let anyone attempt to demonstrate that there is in men a natural taste for beauty. He 
will be met by precisely the same course of argument as that which attacks the exist- 
ence of the moral sense, or, as it may well be termed, the taste for moral beauty. All 
men have it not in the same perfection. In some it is undeveloped, in some it is cor- 
rupted. Indeed, the same objections may be urged against the perceptions of the palate 
or of any other natural sense. That some men love the taste of tobacco by no means 
proves that there is not a natural faculty in all men which distinguishes between the 
qualities of sweet and bitter. 

The commentator appears to have adopted the idea that utility is the standard of 
right and wrong; in other words, that we are determined in our judgment of the moral 
que of an action solely by a consideration of its effect on our happiness. Such a 

octrine contradicts the common sense and feeling of mankind. Ifa gross instance of 
ingratitude to a benefactor—of filial impiety—of marital cruelty—is presented to the 
mind, no man stops to estimate its consequences before pronouncing judgment of con- 
demnation or feeling a sense of detestation. If a grovelling miser were robbed of his 
treasure by a philanthropist in order to devote every cent of it to the relief of suffering 
humanity, nay, though the result should be peace and joy to many families, without one 
element of unhappiness to the sordid wretch whose property was thus wrested from him, 
the common sense and feeling of mankind would condemn the act as wrong. It would 
be righ on the utilitarian scheme, even if you give the widest scope to the idea of utility, 
as Archdeacon Paley has done; for even the precedent, if we confine its authority (as all 
precedents must be) to the very case given, would not be dad. 
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This law of nature, being coeval with mankind, and dictated by God him- 

self) is of course superior in obligation to any other.(7) It is binding over all 
the globe in all countries, and at all times: no human laws are of any validity, 
if contrary to this; and such of them as are valid derive all their force and 
all their authority, mediately or immediately, from this original.(8) 
_ But, in order to apply this to the particular exigencies of each individual, 
it is still necessary to have recourse to reason, whose office it is to discover, 
as was before observed, what the law of nature directs in every circumstance 
of life, by considering what method will tend the most effectually to our own 
substantial happiness. And if our reason were always, as in our first ances- 
tor before his transgression, clear and perfect, unruffled by passions, 
unclouded by prejudice, unimpaired by disease or intemperance, the task 
would be pleasant and easy; we should need no other guide but this. But 
‘every man now finds the contrary in his own experience; that his reason is 
‘corrupt, and his understanding full of ignorance and error. 

This has given manifold occasion for the benign interposition of divine 
Providence, which, in compassion to the frailty, the imperfection, 
and the blindness of human reason, *hath been pleased, at sundry [*42 
times and in divers manners, to discover and enforce its laws by an 
immediate and direct revelation. ‘The doctrines thus delivered we call the 
revealed or divine law, and they are to be found only in the holy scriptures. 
These precepts, when revealed, are found upon comparison to be realiy a 
part of the original law of nature, as they tend in all their consequences to 


“ According to this view,’’ says the Rey. Dr. Alexander, ‘‘ unless a man is persuaded 
that he shall gain something by keeping his word, he is under no obligation to do it. 
Even if God should clearly make known his will and lay upon him his command, he is 
under no obligation to obey, unless certain that he shall receive benefit bysodoing. This 
is, indeed, to make virtue a mercenary thing and reduce all motivesto alevel. And, 
as self-love or the desire of happiness is the only rational motive (and all men possess 
this in a sufficient degree of strength,) the only conceivable difference between the good 
and the bad consists in the superior sagacity which the one has above the other to dis- 
cern what will most contribute to happiness. And if what we call vice or sin could be 
made to contribute to happiness, then it would change its nature and become virtue.”’ 
—FElements of Moral Science, p. 57. 

Right and wrong, indeed, are words which are often employed in common speech in a 
much larger sense than is attached to them by moral science; and it is necessary to dis- 
tinguish this popular from their strictly philosophical meaning. Azgh?, in this popular 
sense is synonymous with expediency,—fitness to anend. Inthestrict sense of the word, 
as a moral quality, right is conformity to that rule of moral conduct which the con- 
science approves; wrong, that which it disapproves. Itis not the conscience, but the 
understanding, which is called into exercise when we judge of questions of expediency 
or utility,—of the fitness of certain things or actions to certain ends. That feeling of 
complacency which, in its higher or lower degrees, we term admiration or approbation, 
must always accompany a judgment of moral right; detestation or disapprobation, a 
judgment of moral wrong.—SHARSWOOD. 

(7) Jeffers v. Fair, 33 Ga. 367 (1862). é 

(8) Mr. Justice Coleridge remarks that he understands the author to mean by this 
merely that a human law against the law of nature has no binding force on the con- 
science, and that if aman submits to the penalty of disobedience he stands acquitted; 
and that, in this sense, the position seems unquestionable. He subsequently states that 
the burden of proof and the moral responsibility in case of error lie on him who dis- 
obeys; that is, on him who sets up his own understanding of the divine law as a ground 
in conscience for refusing to submit to the lawfully-constituted legislature of the 
country. 

It Bepcars to me, however, that, in such a case, the subject or citizen has only one of 
two alternatives: revolution,—an appeal to the ultimate power which exists in every 
society, after he has tried all the ordinary forms of the constitution to obtain a repeal of 
the obnoxious law,—or removal to another country. I cannot agree that when a law, 
decided to be constitutional, is in full force, its provisions can be conscientiously violated, 
even though its penalty be submitted to. It may be necessary to do so for a time, and 
such necessity may afford a sufficient justification 7 foro conscientia. I do not say that 
a man’s circumstances, and especially his relation to his family, may not be such as to 
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man’s felicity. But we are not from thence to conclude that the knowledge 
of these truths was attainable by reason, in its present corrupted state; since 
we find that, until they were revealed, they were hid from the wisdom of 
ages. Asthen the moral precepts of this law are indeed of the same original 
with those of the law of nature, so their intrinsic obligation is of equal. 
strength and perpetuity.(9) Yet undoubtedly the revealed law is of infinitely 
more authenticity than that moral system which is framed by ethical writers, 
and denominated the natural law; because one is the law of nature, 
expressly declared so to be by God himself; the other is only what, by the 
assistance of human reason, we imagine to be that law. If we could be as. 
certain of the latter as we are of the former, both would have an equal 
authority; but, till then, they can never be put in any competition together. 

Upon these two foundations, the law of nature and the law of revelation, 
depend all human laws; that is to say, no human laws should be suffered to 
contradict these. There are, it is true, a great number of indifferent points 
in which both the divine law and the natural leave a man at his own liberty, 
but which are found necessary, for the benefit of society, to be restrained 
within certain limits. And herein it is that human laws have their greatest 
force and efficacy; for, with regard to such points as are not indifferent, 
human laws are only declaratory of, and act in subordination to, the former. 
To instance in the case of murder: this is expressly forbidden by the divine, 
and demonstrably by the natural law; and, from these prohibitions, arises. 

the true unlawfulness of this crime. Those human laws that annex a 
*43] punishment to it do not at all increase its moral guilt, or *superadd 

any fresh obligation, 22 foro conscientt@,(10) to abstain from its perpe- 
tration. Nay, if any human law should allow or enjoin us to commit it, we 
are bound to transgress that human law,(11) or else we must offend both 
the natural and the divine. But, with regard to matters that are in them- 
selves indifferent, and are not commanded or forbidden by those superior 
laws,—such, for instance, as exporting of wool into foreign countries,— 
here the inferior legislature has scope and opportunity to interpose, and to. 
make that action unlawful which before was not so.(12) 

If man were to live in a state of nature, unconnected with other individuals, 
there would be no occasion for any other laws than the law of nature, and the 
law of God. Neither could any other law possibly exist: for a law always. 
supposes some superior who is to make it; and, in a state of nature, we are 
all equal, without any other superior but Him who is the author of our being. 
But man was formed for society; and, as is demonstrated by the writers on 
this subject,(d) is neither capable of living alone, nor indeed has the courage 
to do it. However, as it is impossible for the whole race of mankind to be 


(6) Puffendorf, 7. 7, c.1, compared with Barbeyrac’s Commentary. 


make this justification permanently a good one. All I mean to say is that he ought not 
voluntarily to place himself, or remain, in such a position.—SHARSWOOD. 

The law of nature is binding only in the forum of conscience: a person cannot be 
legally bound, or authorized, officially to disregard a law which it is the legal duty of 
his office to enforce. Orr v. Quimby, 54 N. H. 611 (1874). 

(9) I must elect between a statutory regulation (demoralizing in its influence and 
tendency, encouraging a system akin to free love) and an express divine law. I do not 
hesitate to disregard the one and observe the other, adopting the language of Blackstone, 
bk. i. p. 42, as expressive of my conviction of the obligation of law. Lanierv. Lanier 
5 Heisk. (Tenn.) 472 (1871). 

(10) [In the Court of Conscience. ] 

(11) The Courts of a State, when called upon to administer the municipal law of 
another State, will not do so if the law of the other State runs counter to the funda- 
mental idea of morality as received in the latter State. Forbes v, Cochran, 2 Barn. & 
Cress. 447-71 (1824), 

(12) McKinney’s Jus. 7 (4 ed. 1887). 
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united in one great society, they must necessarily divide into many, and form 
separate states, commonwealths, and nations, entirely independent of each 
other, and yet liable to a mutual ‘intercourse. Hence arises a third kind of 
law to regulate this mutual intercourse, called ‘‘ the law of nations,’’ which 
as none of these states will acknowledge a superiority in the other, (13) can- 
not be dictated by any, but depends entirely upon the rules of natural law, or 
upon mutual compacts, treaties, leagues, and agreements between these 
several communities: in the construction also of which compacts we have no 
other rule to resort to, but the law of nature; being the only one to which all 
the communities are equally subject; and therefore the civil law(c) very 
justly observes, that guod naturalis ratio inter omnes homines constituit, 
vocatur jus gentium. (14) 

*Thus much I thought it necessary to premise concerning the law of [*44 
nature, the revealed law, and the law of nations, before I proceeded to 
treat more fully of the principal subject of this section, municipal (15) or 
civil law; that is, the rule by which particular districts, communities, or 
nations, are governed; being thus defined by Justinian, (d) ‘‘jus ctvile est 
quod quisque sibt populus constituit.’’(16) call it municipal law, in compli- 


(c) Ff.i.1,9. (d) Inst. i. 2,1. 


(13) Heirn v. Bridault e¢ wx., 37 Miss. 230 (1859). 

(14) [That rule which natural reason has dictated to all men is called the law of nations. ] 
The law of nature, or morality, which teaches the duty toward one’s neighbor, would 
scarce be wanted ina solitary state, where man is unconnected with man. A state of 
nature, to which the laws of nature, or of morals, more particularly refer, must signify 
the state of men, when they associate together previous to, or independent of, the insti- 
tutions of regular government. The ideal equality of men in such a state no more 
precludes the idea of a law, than the supposed equality of subjects in a republic. The 
superior, who would prescribe and enforce the law in a state of nature, would be the col- 
lective force of the wise and good, as the superior in a perfect republic is a majority 
of the people, or the power to which the majority delegate their authority. —CHRISTIAN. 

Modern writers have agreed that the term International Law is more proper than Law 
of Nations. /us gentium is rather what Adam Smith has called natural jurisprudence, 
which he says is ‘‘a theory of the principles which ought to run through, and to be the 
foundation of, the laws of all nations.’”? The two phrases jus nature and jus gentium 
are used by the Roman lawyers almost indiscriminately. /us feciale more properly was 
employed to express among the Romans what we mean bythe lawof nations. They had 
a college of heralds, by whose ministry the declaration of war was always announced to 
the enemy, and by whom occasionally, no doubt, questions connected with the relation 
of states were considered. The history of Rome isa history of continual wars. From 
Numa to Augustus, the gates of the temple of Janus were never closed. Hence most of 
the questions which arose must necessarily have been connected with a state of war. On 
the other hand, the definition of jus gentium by the Digest is, Quod naturalis ratio inter 
omnes homines constituit, idque apud omnes pereque custoditur vocaturque jus gentium., 
—Dig.i.9. What is termed the Law of Nations was more accurately called the jus 
inter gentes—the law between or among nations—by Dr. Zouch, an English civilian, 
distinguished in the celebrated controversy between the civil and common lawyers, 
during the reign of Charles II., as to the extent of the admiralty jurisdiction. He sug- 
gested this term as more appropriate to express the real scope and object of the law. 
An equivalent term in the French language was subsequently proposed by Chancellor 
D’Aguesseau, as better adapted to express the idea properly annexed to that system of 
jurisprudence commonly called le droit des _gens, but which, according to him, ought to. 
be called Ze droit entre les gens. ‘The term International Law has since been advocated 
by Mr. Bentham, as well adapted to express in our language, ‘‘in a more significant 
manner, that branch of jurisprudence which goes under the name of law of nations,—a 
denomination [he remarks] so uncharacteristic, that, were it not for the force of custom, 
it would rather seem to refer to internal or municipal jurisprudence.” The terms [nter- 
national Law and Droit international have now taken root in our legal nomenclature, and 
areconstantly used in all discussions connected with this important science. —SHARSWOOD. 

(15) Municipal law is the law of an individual State or nation. It 1s the rule by which 
a particular district or community is governed. Agricul. Society v. Houseman, 81 Mich. 
609-615 (1890). : 

(16) [Municipal law is that which a people have decreed for themselves. ] 


On 
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ance with common speech; for, though strictly that expression denotes the 
particular customs of one single municipiwm or free town, yet 1t may with 
sufficient propriety be applied to any one state or nation which is governed 
by the same laws and customs. 

Municipal law,(17) thus understood, is properly defined to be ‘‘a rule of 
civil conduct prescribed by the supreme power in a state, commanding (18) 
what is right and prohibiting what is wrong.’’(19) Let us endeavor to 
explain its several properties, as they arise out of this definition. And, first, 
it is a vue: not a transient sudden order from a superior to or concerning 
a particular person; but something permanent, uniform, and universal. 
Therefore a particular act of the legislature to confiscate the goods of Titius, 


(17) Municipal law is composed of those rules of civil conduct which one transgresses 
at the peril of a liability enforced by the State. 

(18) A law cannot, from its inherent nature, be acontract. Plank Rd. Co. v. Husted, 
3 O. St. 578-82 (1854). Sanders v. Caboniss, 43 Ala. 190(1869). Ha parte Selma & G. 
R. R. Co., 45 Ala. 696-726 (1871). Comm. v. Bent, 1 Mo. 169(1822). Binn’s Jus. (10 
ed. 1895) 76. _ 1 Barb. Rights Pers. and Prop. 5 (1890). ny or 

(19) Though the learned judge treats this as a favorite definition, yet, when it is 
examined, it will not perhaps appear so satisfactory as the definition of civil or municipal 
law, or the law of the land, cited above from Justinian’s Institutes, viz., Quod guisque 
populus ipse sibi jus constituit, id tpsius proprium civitatis est vocaturgue jus civile, 
quasi jus proprium ipsius civitatis, [That which a people have decreed as law for them- 
selves is peculiar to that city or nation, and is called the civil law, as being the law of 
that particular country. ] 

A municipal law is completely expressed by the first branch of the definition: ‘‘A rule 
of civil conduct prescribed by the supreme power in a state.’’? And the latter branch, 
“commanding what is right, and prohibiting what is wrong,’’ must either be superfluous, 
or convey a defective idea of a municipal law; for if right and wrong are referred to the 
municipal law itself, then whatever it commands is right, and what it prohibits is wrong, 
and the clause would be insignificant tautology. Butif right and wrong are to be referred 
to the law of nature, then the definition will become deficient or erroneous; for though 
the municipal law may seldom or never command what is wrong, yet in ten thousand 
instances it forbids what is right.—It forbids an unqualified person to killa hare or a 
partridge; it forbids a man to exercise a trade without having served seven years as an 
apprentice; it forbids a man to keep a horse or a servant without paying the tax. Now 
all these acts were perfectly right before the prohibition of the municipal law. The 
latter clause of this definition seems to have been taken from Cicero’s definition of a law 
of nature, though perhaps it is there free from the objections here suggested: Lea est 
summa ratis insita & natura que jubet ea, que facienda sunt prohibetque contraria.—Cic. 
de Leg. lib. ic. 6. 

The description of law given by Demosthenes is perhaps the most perfect and satis- 
factory that can either be found or conceived: Oi dé véuor Td dixasov kal rd Kaddv Kad Td 
ouugépov PBovdAovrat, Kal tovto Cyrovol. Kai érecddv ebpebj, Kawvdv tTovTo mpdcayua aredeiyMn, 
maow toov Kat onotov. Kal TovT’, Ee véuoc, © TavTac Tpoohkes TeiBecOat did TOAAG Kat uddALob’, bre TAC 
ée vouoc edpnua pév Kat ddpov Oedr, ddyua & avOpdrov Ppoviuwr, exavdpPwua de Twv éxovoiwy 
Kai dxovolwy duaptyudtor, médewe dé avvOijKn Kowwh Kab iv mdoe poohKer Civ toig gv TH TéAec. 
[‘‘ The design and object of the laws is to ascertain what is just, honorable, and expedient; 
and, when that is discovered, it is proclaimed as a general ordinance, equal and impartial 
to all. This is the origin of law, which, for various reasons, all are under an obligation 
to obey; but especially because all law is the invention and gift of Heaven, the senti- 
ment of wise men, the correction of every offence, and the general compact of the state; 
to live in conformity with which is the duty of every individual in society.’’]—Orat. 1, 
cont. Aristogit.—CHRISTIAN. 

It has been justly observed that the last clause of this definition is surplusage, if the 
meaning be that what the law commands is therefore right, and what it prohibits wrong. 
But mere law, the command of a superior, cannot fer sé annex the moral quality of right 
or wrong to the action in itself considered, commanded or prohibited. Right or wrong 
are abstract moral qualities, resulting necessarily from the relations of persons or thin gs. 
No law can make that right which is itself wrong. The definition of Cicero certainly 
avoids this objectionable feature of Blackstone’s language:—Lex est summa ratio insila 
a natura, quejubet ea, que facienda sunt prohibetque contraria. If the definition of the 
text were modified so as to conform to this idea, it would be better;—“ Municipal law is 
arule of civil conduct prescribed by the supreme power in a state, commanding what is to 
be done, and forbidding the contrary.’”,—SHaRSWOOD. 
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or to attaint him of high treason, does not enter into the idea of a municipal 
law: for the operation of this act,is spent upon Titius only, and has no rela- 
tion to the community in general; it is rather a sentence than a law. (20, 21) 
But an act to declare that the crime of which Titius is accused shall be 
deemed high treason: this has permanency, uniformity, and universality, 
and therefore is properly a rude. It is also called a rude,(22) to distinguish 
it from advice or counsel, which we are at liberty to follow or not, as we see 
proper, and to judge upon the reasonableness or unreasonabieness of the 
thing advised: whereas our obedience to the Jaw depends not upon our appro- 
bation, but upon the maker’s will. Counsel is only matter of persuasion, law 
is matter of injunction; counsel acts only upon the willing, law upon the 
unwilling also. 

* It is also called a vue to distinguish it from a compact or agree- [45 
ment, (23) fora compact is a promise proceeding from us, law is a com- 
mand directed ous. The language of a compact is, ‘‘I will, or will not, do 
this;’’ that of a law is, ‘‘ thou shalt, or shalt not, do it.’’ It is true there is 
an obligation which a compact carries with it, equal in point of conscience 
to that of a law; but then the original of the obligation is different. In 
compacts we ourselves determine and promise what shall be done, before we 
are obliged to do it; in laws, we are obliged to act without ourselves deter- 
mining or promising anything at all. Upon these accounts law is defined to 
tbe “a rule.” 

Municipal law is also ‘‘a rule of civil conduct.’? ‘This distinguishes 
municipal law from the natural, or revealed; the former of which is the rule 
of moral conduct, and the latter not only the rule of moral conduct, but also 
the rule of faith. These regard man as a creature, and point out his duty to 
God, to himself, and to his neighbor, considered in the light of an individual. 
But municipal or civil law regards him also as a citizen, and bound to other 
duties towards his neighbor than those of mere nature and religion: duties, 
which he has engaged in by enjoying the benefits of the common union; and 
which amount to no more than that he do contribute, on his part, to the 
subsistence and peace of the society. 

It is likewise ‘‘a rule prescribed.’’ Because a bare resolution, confined in 
the breast of the legislator, without manifesting itself by some external sign, 
can never be properly a law. It is requisite that this resolution be notified 
to the people who are to obey it. But the manner in which this notification 
is to be made, is matter of very great indifference. It may be notified by 
universal tradition and long practice, which supposes a previous publication, 
and is the case of the common law of England. It may be notified vzva voce, 
by officers appointed for that purpose, as is done with regard to 
proclamations, and such acts of parliament as are appointed* to be [*46 
publicly read in churches and other assemblies. It may lastly be 
notified by writing, printing, or the like; which is the general course taken 
with all our acts of parliament. Yet, whatever way is made use of, it is 


(20) An unequal division of public expense would bea transfer of private property from 
its owner, without his consent ; and without compensation to another person would be an 
act of violence and not law. State v. Express Co., 60 N. H. 218-55 (1880). Regents Univ. 
Md. v. Williams, 9 Gill and Johns. (Md.), 365-412 (1838). St 

(21) The act to confiscate the goods of Titius would, in Latin, be lex not jus; in French 
Joi not droit: in English, however, it is called Jaw. Public and private acts of the legis- 
lature are indiscriminately termed /aws.—SHARSWOOD. ; f 

(22) The phrases, ‘‘law of the land,”’ ‘‘due process of law,” are fully discussed with 
especial reference to their application to criminal procedure in State v. Knight, 43 Me. 
II-122 (1857); so also the meaning of ‘‘local or special law,’’ as distinguished from a 
general law, in an election case, in People ex rel. etc. v. Hoffman, 116 Ill. 587-629 (1836). 
” (23) Landon v. Litchfield, rr Conn. 266 (1836). 
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incumbent on the promulgators to do it in the most public and perspicuous. 
manner,(24) not like Caligula, who (according to Dio Cassius ) wrote his laws. 
in a very small character, and hung them upon high pillars, the more effec- 
tually to ensnare the people. ‘There is still a more’ unreasonable method 
than this, which is called making of laws ex post facto; (25) when after an 
action (indifferent in itself) is committed, the legislator then for the first time 
declares it to have been a crime, and inflicts a punishment upon the person 
who has committed it.(26) Here it is impossible that the party could fore- 
see that an action, innocent when it was done, should be afterwards converted 
to guilt by a subsequent law; he had therefore no cause to abstain from it; 
and all punishment for not abstaining must of consequence be cruel and 
unjust.(e) (27) All laws should be therefore made to commence zm futuro, 
and be notified before their commencement; which is implied in the term 
“* prescribed.’’ (28) But when this rule is in the usual manner notified, or 


(e) Such laws among the Romans were denomi- 
nated privilegia,* or private laws, of which Cicero 
(de leg. 3,19, and in his oration, pro domo, 17) thus 
speaks : ‘‘ Vetant leges sacratx, vetant duodecim tabulz, 
leges privatis hominibus irrogari; id enim est privilegium. 
Nemo unquam tulit nihil est crudelius nihil perniciosius, 
nihil quod minus hxe civitas ferre possit.’”’ [‘‘ The sa- 
cred laws forbid, the twelve tables forbid, that the 
interests of private individuals should be affected 


cruel, nothing more injurious, nothing which to this 
nation could be less tolerable.” 

* An ex post facto law may be either of a public or 
of a private nature; and when we speak generally 
of an ex poe Sacto law, we perhaps always mean a 
law which comprehends the whole community. 


The Roman ee seem to correspond to our 
bills of attainder, and bills of pains and penalties, 


which, though in their nature they are ex post facto. 


by special laws; for that is privilege. There has 


laws, yet are never called so.—CHRISTIAN. 
never been an instance of it: nothing could be more 


(24) The law should be promulgated in the most public and perspicuous manner. 
Brooks v. Cooper, 50 N. J. Eq. 766 (1893). Moore v. Letchford, 35 Tex. 222 (1871). 

(25) The general rule is that nostatute retrospects beyond the time of its commencement. 
The term ‘‘ex post facto’’ is in principle equally applicable to civil proceedings. Dash 
v. Van Kleeck, 7 Johnson, 495 (1811); but see as to the meaning of the words ex fost facto 
State, Bonney wv. Collector etc., 2 Vroom (N. J.) 135 (1864), and Forsyth wv. Marbury, 1 
Charlton (Ga.) 328 (1830); Curtis v. Leavitt, 15 N. Y. 152 (1857); Peop. v. Supervisors, 
43 N. Y. 130-4 (1870). No statute should be construed to give it a retrospective effect to. 
divest vested rights, unless such intent be expressed in terms. Thorne v. San Francisco, 
4 Cal. 134 (1854). State etc. Bonney v. Collector etc., 2 Vroom (N. J.) 135 (1864). 

(26) ‘“‘An ex post facto law is one which is enacted after the offence has been committed, 
and which in relation to it or its consequences alters the situation of the accused to 
his disadvantage. The classes are: 1. Laws that make an act done before the passing of 
the law, and which was innocent when done, criminal and punish such act. 2. Laws 
that aggravate a crime or make it greater than it was when committed. 3. Laws which 
change the punishment and inflict a greater punishment than the law annexed to the 
crime when committed. 4. Laws that alter the legal rules of evidence and receive less or 
different testimony than the law required at the time of the commission of the offence 
in order to convict the offender.’-—Am. and Eng. Enc. of Law, vol. vii, p. 526. As to 
the repeal of an exemption law, Woart v. Winnick, 3 N. H. 473-5 (1824); an altered 
statute against carrying concealed weapons, citing quite a number of authorities, 
Lindzey v. State, 65 Miss. 542-5 (1888); see also State v. Ryan, 13 Minn. 375 (1868). 

(27) The well known case of Calder v. Bull presents at an early day the view of the 
Supreme Court of the United States upon this question of what amounts to an ex post 
facto law and the legislative power of the states, 3 Dall. 387-396 (1798). In Calder 
v. Bull the probate of a will was refused by the court, and the legislature set aside the 
decree and ordered a new hearing with the right of appeal, not given by the old law, 
under which the will was probated; held, this was not an ex fost facto law, nor improper 
as a retrospective law, because no right of property had vested in the heir by virtue of 
the decree rejecting the will, and no vested right was divested by the resolution of the 
legislature. White v. Wayne, 1 Charlton (Ga.) 106 (1807); see also Resp. v. Chapman, 1 
Dall. (Pa.) 53-7 (1781). 

(28) The general rule is that laws commence in the future, Sackett v. Andross, 5 Hill, 
334 (1848). Hx parte quarrier, 4 W. Va. 213 (1870). Perkins v. Perkins, 7 Conn. 564 ( 1829). 
Kerr v, Jones, 19 Ind. 355 (1862). Hannum Adm. v. Bank Tenn., 1 Caldw. (Tenn.) 401 
(1860). Wheelwright v. Greer, 92 Mass. 391 (1865). Ganson v. City of Buffalo, 2N. Y. 
245 ak Redd v. Hargraves, 40 Ga. 24 (1869). Lewis v. Brackenridge, 1 Black. (Ind.) 
222 (1822). Myers on Vested Rights, 11 (1891), also pages 13 and 127, this last citing 
Town of Goshen v. Town of Stonington, 4 Conn. 209 (1822), holding that where not 
forbidden by the constitution, acts, just and reasonable, and the affecting antecedent. 
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15 


prescribed, it is then the subject’s business to be thorough] 

bed, _th s y acquainted 
therewith; for if ignorance, of what he might know ae admitted as a 
legitimate excuse, the laws would be of no effect, but might always be 
eluded with impunity.(29) 


and vested rights, are valid where conducive to the general good. A 

viding that all existing corporations, and those to be Ciercanee areata: vaneuld ke pees 
tinued in existence for three years“after the time limited by their charters, for the 

5 5 : ’ 

purpose of suing and being sued, settling and closing their concerns, etc., but not for 
continuing business is constitutional, Foster v. Essex Bank, 16 Mass. 354 (1819). An 
indemnity law, though retrospective, is valid, even though it thereby cuts off the right 
to recover redress by suit for falseimprisonment. Phillips v. Eyre, 6 L. R. Q. B. (1870-1) 
I-25. This recent English case is noteworthy for being largely decided upon the authority 
of the American cases of Calder v. Bull, 3 Dall. 386, and the Charles River Bridge v. 
Warren Bridge, 11 Pet. 420. ; 

(29) Many instances formerly occurred of acts of parliament taking effect prior to the 
passing thereof, by legal relation from the first day of the session. See 1, Lev. 91, 4 T. R. 
660; but this is remedied by 33 Geo. III. c. 13; and frequently it is provided that the act 
shall commence at a future-named day. 

In Pennsylvania, every law, unless a different time be prescribed therein, takes effect 
on the day of its final passage. 

The statutes of the United States take effect from their date. 1 Kent’s Com. 426; 1 
Gallis. 62; 7 Wheat. 164. The constitution of the United States prevents Congress from 
passing any ex post factolaw. Article 1, sec. 2, 3 3. So, article 1, sec. 10, 3 1, prevents 
any S/aée from passing any ex post facto law, or law impairing the obligation of contracts. 
By ex post facto laws is only meant laws relating to criminal, not civil, matters. 7 Johns. 
R. 477; 3 Dallas 386. See, however, 2 Peters, 681.—Mr. Justice Johnson’s opinion. 

According to the rule of the English law, acts of parliament took effect by relation to 
the first day of the session of parliament at which they were passed, unless some other 
day was specially named in the body of the act. The entire session of parliament was 
regarded by a fiction asone day. In the case of the King v. Thurston, this doctrine of 
carrying astatute back by relation to the first day of the session was admitted in the 
King’s Bench, although the consequence of it was to render an act murder which would 
not have been so without such relation. (1 Lev. 91.) By the stat. 33 Geo. III. c. 13, it 
was declared that statutes are to have effect only from the time they receive the royal 
assent; and the former rule was abolished, to use the words of the statute, by reason of 
“its great and manifest injustice.’’ 

In the United States, an act of Congress takes effect from the time of its passage. So 
widespread is the territory the inhabitants of which may be affected by the provisions of 
such act, that it is impossible they can have notice of the existence of the law until some 
time after it has been passed. 

The Code Napoleon declared that laws were binding from the moment their promulga- 
tion could be known; and that the promulgation should be considered as known in the 
department of the Imperial residence one day after that promulgation, and in each of the 
other departments of the French empire after the expiration of the same space of time, 
augmented by as many days as there were distances of twenty leagues between the seat 
of government and the place. The New York Revised Statutes have also declared that 
every law, unless a different time be prescribed therein, shall take effect throughout the 
State on and not before the twentieth day after the day of its final passage. 

By the constitution of the United States, art. 1, s. 8 and 10, Congress and the States are 
forbidden to pass ex post facto laws. An ex post facto law is one which renders an act 
punishable in a manner in which it was not punishable when it was committed. Every 
law that makes an act done before the passing of the law, and which was innocent when 
done, criminal, or which aggravates a crime and makes it greater than it was when it was 
committed, or which changes the punishment and inflicts a greater punishment than the 
law annexed tothe crime when committed, or which alters the legal rules of evidence and 
makes less or different testimony than the law required at the time of the commission of 
the offence sufficient in order to convict the offender, falls within this definition. Lx 
post facto laws relate to penal and criminal proceedings, which impose punishments or 
forfeitures, and not to civil proceedings, which affect private rights retrospectively. 
Retrospective laws and State laws divesting vested rights, unless ex post facto, or impair- 
ing the obligation of contracts, do not fall within the prohibition contained in the con- 
stitution of the United States, however repugnant they may be to the principles of sound 
legislation. Of retrospective laws Lord Bacon says, “‘ Cujus generis leges, raro et magna 
cum cautione sunt adhibendz: neque enim placet Janus in legibus.’””—7ract. de Just. 
Univ., aphorism xlvii. 1 Kent Com. 405. Calder v. Bull, 3 Dall. 386. Fletcher v. Peck, 
6 Cranch, 135. Satterlee v. Matthewson, 2 Peters, 413. Watson v. Mercer, 8 Peters, 88.— 
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But farther: municipal law is ‘‘a rule of civil conduct prescribed dy the 
supreme power in a state.’’ For legislature, as was before observed, is the 
greatest act of superiority that can be exercised by one being over another. 
Wherefore it is requisite to the very essence of a law, that it be made by the 
supreme power. Sovereignty and legislature are indeed convertible terms; 

one cannot subsist without the other.(30) 
*47 | * This will naturally lead us into a short inquiry concerning the 
nature of society and civil government; and the natural, inherent 
right that belongs to the sovereignty of a state, wherever that sovereignty be 
lodged, of making and enforcing laws. 

The only true and natural foundations of society are the wants and the 
fears of individuals. Not that we can believe, with some theoretical writers, 
that there ever was a time when there was no such thing as society either 
natural or civil; and that, from the impulse of reason, and through a sense 
of their wants and weaknesses, individuals met together in a large plain, 
entered into an original contract, and chose the tallest man present to be 
their governor. ‘This notion, of an actually existing unconnected state of 
nature, is too wild to be seriously admitted: and besides it is plainly contradic- 
tory to the revealed accounts of the primitive origin of mankind, and their 
preservation two thousand years afterwards; both which were effected by the 
means of single families. These formed the first natural society, among 
themselves; which, every day extending its limits, laid the first though 
_ imperfect rudiments of civil or political society: and when it grew too large 
to subsist with convenience in that pastoral state, wherein the patriarchs 
appear to have lived, it necessarily subdivided itself by various migrations 
into more. Afterwards, as agriculture increased, which employs and can 
maintain a much greater number of hands, migrations became less frequent: 
and various tribes, which had formerly separated, reunited again; sometimes 
by compulsion and conquest, sometimes by accident, and sometimes perhaps 
by compact. But though society had not its formal beginning from any 
convention of individuals, actuated by their wants and their fears; yet it is 
the sense of their weakness and imperfection that seeps mankind together; 
that demonstrates the necessit y of this union; and that therefore is the solid 
and natural foundation, as well as the cement of civil society. And this is 
what we mean by the original contract of society; which, though perhaps in 
no instance it has ever been formally expressed at the first institution of a 

state, yet in nature and reason must always be understood and implied, 
*48] ‘*in the very act of associating together: namely, that the whole should 

protect all its parts, and that every part should pay obedience to the 
will of the whole, or, in other words, that the community should guard the 
rights of each individual member, and that (in return for this protection) 
each individual should submit to the laws of the community; without which 
submission of all it was impossible that protection should be certainly 
extended to any.(31) 


(30) In one of the recent cases on the subject of the power of the legislature, the Loan 
Ass’n v. Topeka, 20 Wall. 662 (1874), Judge Miller clearly sets forth the radical dif- 
ference between the American and the English ideas of absolute sovereignty. ‘It 
must be conceded that there are rights in every free government beyond the control 
of the state. A government which recognized no such rights but held the lives, the 
liberty, and the property of its citizens subject at all times to the absolute disposition 
and unlimited control of even the most democratic depository of power, is after all but 
a despotism: a despotism of the many—of the majority—but none the less a despotism. 
The theory of our governments, state and national, is opposed to the deposit of 
unlimited power anywhere.’’ 

(31) Man is by nature a social being. He is made to live in the society of other moral 
beings. He cannot be contented in a state of solitude. He would rather ‘dwell in 
the midst of alarm than reign’’ in a desert. The commentator is right when he says 
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For when civil society is once formed, government at the same time results 
of course, as necessary to preserve and to keep that society in order. Unless 


that ‘‘man was formed for society, and, as is demonstrated by the writers on this sub- 
ject, is neither capable of living alone, nor, indeed, has the courage to do it.’’ Butit 
is not consistent with this admission to say, as he afterwards does, that ‘the only true 
and natural foundations of society are the wants and fears of individuals.” It may be 
fearlessly asserted that a state of solitude would be unnatural and unsuited toa man if 
he had no wants and no fears. He confounds in this passage society and government. 
It is true that the wants and fears of individuals in society tend to government; or, as 
he afterwards expresses it, government ‘‘results of course, as necessary to preserve 
and keep society in order.’’ But it would be more philosophical to go one step further 
back to that principle in human nature which makes the wants and fears of men in 
society tend necessarily to government. That principle is, that, strong as the social 
feelings are, the individual or selfish (using the word in a sense not necessarily bad) 
are still stronger. Each man, in consequence, looks more to his own interest and 
happiness than those of others, and conflicts must take place,—universal discord and 
confusion, destructive of the social state and the ends for which it is ordained. ‘There 
must be a controlling power somewhere lodged; and, wherever or whatever it is, that 
is Government. 

It having been shown that government is a necessary relation of man from his nat- 
ural constitution, it follows that government is right. The moral government of the 
Supreme Being over the universe of matter and mind has this same moral quality. 
It is therefore in a secondary sense that all government—and, of course, human goy- 
ernment—may be said to be of divine ordination. In the creation of moral beings 
with social natures, this relation of government resulted as necessarily as the equality 
of the three angles of a triangle to two right angles. It is in this sense we are to 
receive the declaration that ‘‘the powers that be are ordained of God.’’—Rom. xiii. I. 

Writers have amused themselves with supposing an original compact in every society. 
The nearest approach to sucha thing in history is to be found in the original settle- 
ment of the United States. The different colonies were constituted under charters 
from the crown of Great Britain; and the original adventurers, as well as those who 
succeeded, may without much violence be considered as having, either expressly or 
tacitly, become parties to a compact of society founded upon the terms set forth in 
those charters. Each colony was a separate state or nation. They all agreed in recog- 
nizing the King of Great Britain as their supreme executive magistrate, and the power 
of the British Parliament to extend over them in certain respects; but, in the main, 
their local laws were to be made by them through their Representative Assemblies. 
At the Revolution, they threw off their dependence upon the British crown and declared 
themselves ‘‘free and independent States.’’ The Declaration of Independence was 
the joint and several act of the colonies, and its effect was to constitute each separate 
colony a free and independent State. So they themselves considered; for, as they had 
done before, they continued to act by a Congress of States, each State, by its delegates, 
having one vote in the Congress; and when, subsequently, they entered into articles 
of confederation, it was declared expressly, ‘‘ Each State retains its sovereignty, free- 
dom, and independence, and every power, jurisdiction, and right which is not by this 
Confederation expressly delegated to the United States in Congress assembled.”’ 

The fundamental principle announced to the world in the Declaration of Independ- 
ence was that governments derive their just powers from the consent of the governed, 
that it is the right of the people to alter or abolish their form of government and insti- 
tute a new one, laying its foundation on such principles and organizing its powers in 
such form as to them shallseem most likely to effect their safety and happiness. This 
may be treated asthe established doctrine of this country. Nor is it inconsistent with 
anything before advanced in these notes; for, while government is a moral relation 
necessarily resulting from the nature of men, and therefore of divine ordination, the 
particular form of government is evidently of human contrivance. The great majority 
of governments have been the result of force or fraud; yet even these may be con- 
sidered as resting upon the tacit consent or acquiescence of the governed. If they 
have the physical power, they are competent to overthrow it; nor are other nations 
justified in interfering in such domestic conflicts. It is to be remarked that in the 
freest nations—even in the republics which compose the United States—the consent 
of the entire body of the people has never been expressly obtained. The people com- 
prehend all the men, women, and children of every age and class. A certain number 
of the men have assumed to act in the name of all the community. The qualifica- 
tions of electors or voters wasin general settled by the colonial charters, and so con- 
tinued until altered subsequently by the authority of the same body. It was settled, 
too, that the acts of the majority of such body of electors were binding on the whole 
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some superior be constituted, whose commands and decisions all the members 
are bound to obey, they would still remain as in a state of nature, without 
any judge upon earth to define their several rights, and redress their several 
wrongs. But, as all the members which compose this society were naturally 
equal, it may be asked, in whose hands are the reins of government to be 
intrusted? ‘To this the general answer is easy; but the application of it to 
particular cases has occasioned one half of those mischiefs, which are apt to 
proceed from misguided political zeal. In general, all mankind will agree 
that government should be reposed in such persons, in whom those qualities 
are most likely to be found, the perfection of which is among the attributes 
of Him who is emphatically styled the Supreme Being; the three grand 
requisites, I mean, of wisdom, of goodness, and of power: wisdom, to discern 
the real interest of the community; goodness, to endeavor always to pursue 
that real interest; and strength, or power, to carry this knowledge and inten- 
tion into action. ‘These are the natural foundations of sovereignty, and these 
are the requisites that ought to be found in every well constituted frame of 
government. 
How the several forms of government we now see in the world at first 
actually began, is matter of great uncertainty, and has occasioned infinite 
disputes. It is not my business or intention to enter into any of them. 
*49] However they began, or by * what right soever they subsist, there is 
and must be in all of them a supreme, irresistible, absolute, uncon- 
trolled authority, in which the jura summit imperii, or the rights of 
sovereignty, reside.(32) And this authority is placed in those hands, wherein 
(according to the opinion of the founders of such respective states, either 
expressly given, or collected from their tacit approbation) the qualities 
requisite for supremacy, wisdom, goodness, and power, are the most likely 
to be found. 


Very plainly, then, it is essential to the American doctrine to hold that every citizen 
shall have a right atany time to expatriate himself. But how can the consent of the 
governed be in any sense implied if the citizen is coerced to remain a member of the 
state through all the changes which its form of governnient may undergo, whether 
with or without his approbation? It is clear that in any such change he may remove 
himself and his property to another country if he chooses, and should be allowed a 
reasonable time in which to make his election. This course was adopted at the period 
of the American Revolution. All persons, whether natives or inhabitants, were con- 
sidered entitled to make their choice either to remain subjects of the British crown or 
to become citizens of one or other of the United States. This choice was necessarily to 
be made within a reasonable time. In some cases, that time was pointed out by express 
acts of the legislature; and the fact of abiding within the State after its assumed inde- 
pendence, or after some other specified period, was declared to be an election to become 
a citizen. That was the course in Massachusetts, New York, New Jersey, and Pennsyl- 
vania. In other States, no special laws were passed, but each case was left to be decided 
upon its own circumstances, according to the voluntary acts and conduct of the party. 
—SHARSWOOD. 

(32) We find no analogy to our political institutions in the systems of other nations. 
In England there is no constitution. The celebrated Magna Charta is at the mercy of 
parliament, ‘‘there the people, in legal contemplation, totally disappear.’’ Wilson, J., 2 
Dall. 462, parliament is omnipotent. With us it is entirely different. We have written 
constitutions, in which ‘‘the forms of government are delineated by the mighty hand of 
the people, in which certain principles of fundamental law are established.’’—Paterson, 
J.,2 Dall. 308. The constitution is the work and will of the people themselves, in their 
original, sovereign, and unlimited capacity. Laws are the work or will of the legisla- 
ture in their derivative and subordinate capacity. The one is the work of the creator; 
the other of the creature. The constitution fixes limits to the exercise of legislative 
authority, and prescribes the orbit within which it must move. These doctrines appear 
to me to be sound. With us legislation is vof the greatest act of superiority one being 
can exercise over another, and sovereignty and legislation, are zo¢ convertible terms, as 
in England. Gifford v. Livingston, 2 Denio, 400 (1843). By sovereignty is meant the 
fo of all civil and political power. State v. Hunt, 2 Hill (S. C. Law), 522 

1834). 
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The political writers of antiquity will not allow more than three regular 
forms of government: the first, when the sovereign power is lodged in an 
aggregate assembly, consisting of all the free members of a community 
which is called a democracy; the second, when it is lodged in a council, 
composed of select members, and then it is styled an aristocracy; the last, 
when it is intrusted in the hands of a single person, and then it takes the 
name ofa monarchy. All other species of government, they say, are either 
corruptions of, or reducible to, these three. 

By the sovereign power, as was before observed, is meant the making of 
laws, for wherever that power resides, all others must conform to and be 
directed by it, whatever appearance the outward form and administration of 
the government may put on.(33) For it is at any time in the option of the 
legislature to alter that form and administration by a new edict or rule, and 
to put the execution of the laws into whatever hands it pleases; by consti- 
tuting one, or a few, or many executive magistrates: and all the other powers 
of the state must obey the legislative power in the discharge of their several 
functions, or else the constitution is at an end.(34) 


(33) Mimse? a/. v. Wimberly, 33 Ga. 593 (1863). 

(34) See 1 Bl. 161, for a note by Josiah Quincy, in Quincy’s Writs of Assistance, 
(527 (1761). The sovereignty or supreme power in every state resides ultimately in the 
body of the people. Blackstone supposes the jura swmmi imperit, or the right of sover- 
eignty, to reside in those hands in which the exercise of the power of making laws is 
placed. Our simple and more reasonable idea is, that the government is a mere agency 
established by the people for the exercise of those powers which reside in them. ‘The 
powers of government are not, in strictness, granted, but delegated, powers. As all dele- 
gated powers are, they are trust powers, and may be revoked. It results that no portion 
of sovereignty residesin government. A man makes no grant of his estate when he con- 
stitutes an attorney to manage it. The sovereignty—the jura summi imperii—tresides in 
the body of the state or nation by whose consent, expressed or implied, a form of govern- 
ment was at one time established as the organ to make known its sovereign will. This 
sovereignty is indivisible, and can be lost only in one way,—by a voluntary or forced 
subjection to, or merger with, some other state or people. 

hat act of the people which constitutes the form of government we call the constitu- 
tion. Yt may be a general unlimited delegation of all the power of the people to certain 
prescribed functionaries. This is the case with the English constitution. The king, 
Lords, and Commons are vested with unlimited power. They can change at any time the 
established form of the government, and have done so in many instances, as in the 
change of the succession to the throne, the powers and organization of the Lords and 
House of Commons. What is popularly termed the English constitution are certain 
principles according to which the government has been organized and which, according 
to the most liberal view, forms an implied restriction upon the omnipotence of the king, 
Lords, and Commons. Yet it is certain that, if Parliament were to pass a law clearly 
inconsistent with those principles, no court in England would venture to pronounce it 
yoid. And if it could not be repealed by the force of the popular will, by the same power 
which made it, it would have to be submitted to asthe law of the land, unless the people 
chose to resort to a revolution. Revolution means nothing more nor less than a peace- 
able or forcible change by a people of their constitution. : 

The constitutions of our American Republics have always been written. The charters 
which prescribed the forms of government were so. Those adopted by the several States 
at the period of the Revolution were allso. They not only organized the several depart- 
ments,—the legislative, executive, and judicial,—but by various Bills of Rights, as well 
as express restrictions, prescribed limitations to the power of the government. In other 
words, certain of the powers of sovereignty they refused to delegate, and as to others, 
provided that they should only be exercised in a prescribed manner. It results that the 
provisions of the constitution, emanating directly from the people, are the expression of 
their permanent will, and no act of the government inconsistent with it of any validity. 
The courts will pronounce such acts invalid, null, and void. ‘‘It is emphatically the 
province and duty of the judicial department to say what the law is. Those who apply 
the rule to particular cases must of necessity expound and interpret that rule, If two 
laws conflict with each other, the courts must decide on the operation of each. Soifa 
law be in opposition to the constitution, if both the law and the constitution apply to a 
particular case, so that the court must either decide that case conformably to the law, 
disregarding the constitution, or conformably to the constitution, disregarding the law, 
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In a democracy, where the right of making laws resides in the people at 
large, public virtue, or goodness of intention, is more likely to be found, 
than either of the other qualities of government. Popular assemblies are 
frequently foolish in their contrivance, and weak in their execution; but. 
generally mean to do the thing that is right and just, and have always a 


the court must determine which of the conflicting rules governs the case. This is of the 
essence of judicial duty. If, then, the courts are to regard the constitution, and the con- 
stitution is superior to any ordinary act of the legislature, the constitution, and not such 
ordinary act, must govern the case to which they both apply. Those, then, who contro- 
vert the principle that the constitution is to be considered in court as a paramount law 
are reduced to the necessity of maintaining that courts must close their eyes on the con- 
stitution and see only the law. This doctrine must subvert the very foundation of all 
written constitutions. It would declare that an act which, according to the principles 
and theory of our government, is entirely void, is yet in practice completely obligatory. 
It would declare that, if the legislature shall do what is expressly forbidden, such act, not- 
withstanding the express prohibition, is in reality effectual. It would be giving to the 
legislature a practical and real omnipotence with the same breath which professes to 
restrict their powers within narrow limits. It is prescribing limits and declaring that 
those limits may be passed at pleasure.’’—C. J. MARSHALL, in Marbury v. Madison, 1 
Cranch, 177. : 

In peer! in our State constitutions the right of suffrage is almost universally ex- 
tended to all, and the principle is to give effect to the will of the numerical majority 
of the voters. Yet the States are not pure, but representative, democracies. The 
legislative functions are vested in two separate bodies, differently constitut ed,—a 
Senate and a House,—whose concurrence is required to the passage of laws, anda quali- 
fied vetois generally allowed to the executive. But, as the representatives of the people 
in the legislatures are elected by separate districts, it may so happen, if there are large 
majorities for some of the representatives, while those of different views are chosen by 
small majorities, that either or both branches may not truly represent the views ofa ma- 
jority of all the voters. While the bare numerical majority may be safely intrusted with 
the election of the executive magistrate, and in general, directly or indirectly, with the 
disposition of the offices of trust and profit, it has long been a prevailing opinion that 
something more than a bare numerical majority should be required in the passage of laws. 
Stability is of the highest importance in regard. to measures of financial and jurispruden- 
tial policy; and, where parties are pretty nearly equally divided, a sudden gust of popular 
excitement—a flying camp of voters easily swayed by passion or interest from one side to 
another—what is still worse, a small neutral party with one idea, ready to make its terms 
with either of the others—will often change the politics of a state so frequently as to be 
very injurious to the best interests of the commonwealth. The difficulty is, and has been 
felt to be, how to arrange such a system which, while not denying to the numerical ma- 
jority its legitimate influence, will operate to afford such a check upon it as to secure the 
rights and interests of the minority. Perhaps the adoption of a different basis for the 
two branches, as of territory for the Senate, and of population for the lower house, comes. 
nearer practicability than any other plan. 

Besides the constitutions of the several States, there is also the constitution of the United 
States, with paramount authority over the people of all the States. By that constitution 
certain specified powers were delegated to a general or federal government,—all powers. 
not delegated being reserved to the States or to the people. The special powers thus. 
delegated are principally such as concern the foreign relations of the country, the rights. 
of war and peace, the regulation of foreign and domestic commerce, and other objects. 
most appropriately assigned to the general government. The government invested with 
the exercise of these powers is distributed into legislative, executive, and judicial depart- 
ments. The legislative is divided into two branches,—a Senate, composed of two members. 
from each State, elected by the legislature thereof, and a House, composed of represent- 
atives from each State in proportion to their respective numbers, excluding Indians not 
taxed. The voters in each State are such persons as by the constitution thereof are the 
electors of the most numerous branch of the State legislature. The executive power is. 
vested in a President, who is chosen by electors chosen in each State as its legislature 
may prescribe,—each State being entitled to as many electors as it has Senators and 
representatives. He has a qualified veto upon the acts of the legislature. The judicial 
power is vested in a supreme court, and such inferior courts as may be established by 
law,—the judges receiving their appointment from the President by and with the advice 
and consent of the Senate, and holding their office by the tenure of good behavior. It is 
unnecessary to proceed with further details on this subject. The student must be 
referred to the instrument itself, with which he should make himself familiar at an early 
stage of his professional studies; and it would be well worth his while to commit it to. 
memory, so as to have its very words at all times at command.—SHARSWOOD. 
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degree of patriotism or public spirit. In *aristocracies there is more [*50 
wisdom to be found, than in the other frames of government; being 
composed, or intended to be composed, of the most experienced citizens: but 
there is less honesty than in a republic, and less strength than in a monarchy. 
A monarchy is indeed the most powerful of any; for, by the entire conjunc- 
tion of the legislative and executive powers, all the sinews of the government 
are knitted together, and united in the hand of the prince: but then there is 
imminent danger of his employing that strength to improvident or oppres- 
sive purposes. 

Thus these three species of government have, all of them, their several 
perfections and imperfections. Democracies are usually the best calculated 
to direct the end of a law; aristocracies to invent the means by which that 
end shall be obtained; and monarchies to carry these means into execution, 
And the ancients, as was observed, had in general no idea of any other 
permanent form of government but these three: for though Cicero(/) declares 
himself of opinion, “‘ esse optime constitutam rempublicam que ex tribus gen- 
eribus wlis, regali, optimo, et populari, sit modice confusa;’’ (35) yet Tacitus 
treats this notion of a mixed government, formed out of them all, and par- 
taking of the advantages of each, as a visionary whim, and one that, if 
effected, could never be lasting or secure. (¢) 

But, happily for us of this island, the British constitution has long 
remained, and I trust will long continue, a standing exception to the truth 
of this observation. For, as with us the executive power of the laws is 
lodged in a single person,(36) they have all the advantages of strength and 
despatch, that are to be found in the most absolute monarchy: and, as the 
legislature of the kingdom is intrusted to three distinct powers, entirely 
independent of each other; first, the king; secondly, the lords spiritual and 
temporal, which is an aristocratical assemblage of persons selected for 
their piety, *their birth, their wisdom, their valor, or their property; [*51 
and, thirdly, the House of Commons, freely chosen by the people from 
among themselves, which makes it a kind of democracy: as this aggregate 
body, actuated by different springs, and attentive to different interests, com- 
poses the British parliament, and has the supreme disposal of every thing; 
there can no inconvenience be attempted by either of the three branches, but 
will be withstood by one of the other two; each branch being armed with a 
negative power, sufficient to repel any innovation which it shall think inex- 
pedient or dangerous. 

Here then is lodged the sovereignty of the British constitution; and lodged 
as beneficially as is possible for society. For in no other shape could we be 
so certain of finding the three great qualities of government so well and so 
happily united. If the supreme power were lodged in any one of the three 
branches separately, we must be exposed to the inconveniences of either 
absolute monarchy, aristocracy, or democracy; and so want two of the three 
principal ingredients of good polity, either virtue, wisdom, or power. If it 
were lodged in any two of the branches; for instance, in the king and House of 
Lords, our laws might be providently made and well executed, but they might 
not always have the good of the people in view: if lodged in the king and 
commons, we should want that circumspection and mediatory caution, which 


n his fragments, de rep. l. 2. or countries is either democratical, aristocratical, or 

A i Cunctas nes et dies populus aut primores, monarchical. It is more easy to approve of a gov- 

aut unguli regunt; delecta ex his et constituta reipublice ernment composed of these three in the form one 

forma laudari facilius quam evenire, vel si evenit, haud republic than to carry it into execution; or if effected, 
diuturna esse potest.” |‘‘ The government of all cities it cannot be lasting.’’}] Ann. J. 4. 


(35) [‘‘ That the best constituted republic, is that which is duly compounded of these 
three estates, the monarchical, aristocratical, and democratical.’’ 
(36) State v. Hunt, 2 Hill (S. C. Law) 524 (1834). 
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the wisdom of the peers is to afford: if the supreme rights of legislature were 
lodged in the two houses only, and the king had no negative upon their pro- 
ceedings, they might be tempted to encroach upon the royal prerogative, or 
perhaps to abolish the kingly office, and thereby weaken (if not totally destroy ) 
the strength of the executive power. But the constitutional government of 
this island is so admirably tempered and compounded, that nothing can 
endanger or hurt it, but destroying the equilibrium of power between one 
branch of the legislature and the rest. For if ever it should happen that 
the independence of any one of the three should be lost, or that it should 

become subservient to the views of either of the other two, there 
52] would soon be an end of our constitution. (37) The legislature would 

be changed from that, which (upon the supposition of an original 
contract, either actual or implied) is presumed to have been originally set 
up by the general consent and fundamental act of the society: and such a 
change, however effected, is, according to Mr. Locke,(/Z) (who perhaps 
carries his theory too far,) at once an entire dissolution of the bands of gov- 
ernment; and the people are thereby reduced to a state of anarchy, with 
liberty to constitute to themselves a new legislative power. (38) 

Having thus cursorily considered the three usual species of government, 
and our own singular constitution, selected and compounded from them all, I 
proceed to observe, that, as the power of making laws constitutes the supreme 
authority, so wherever the supreme authority in any state resides, it is the 
right of that authority to make laws; that is, in the words of our definition, 
to prescribe the rule of civil action. And this may be discovered from the very 
end and institution of civil states. For a state is a collective body, composed 
of a multitude of individuals, united for their safety and convenience, and 
intending to act together as one man. If it therefore is to act as one man, 
it ought to act by one uniform will. But, inasmuch as political communities 
are made up of many natural persons, each of whom has his particular will 
and inclination, these several wills cannot by any zafura/l union be joined 
together, or tempered and disposed into a lasting harmony, so as to constitute 
and produce that one uniform will of the whole. It can therefore be no other- 
wise produced than by a folitical union; by the consent of all persons to 
submit their own private wills to the will of one man, or of one or more 
assemblies of men, to whom the supreme authority is intrusted: and this will 
of that one man, or assemblage of men, is in different states according to 
their different constitutions, understood to be Jaw. 

: Thus far as to the right of the supreme power to make laws; but 
53] farther, it is its duty likewise. For since the *respective members are 
bound to conform themselves to the will of the state, it is expedient 

that they receive directions from the state declaratory of that its will. But, 
as it is impossible, in so great a multitude, to give injunctions to every 


(hk) On government, part 2, 2 212. 


(37) If it be true that there would be an end of the constitution if at a i 
L ny tim 
of the three should become subservient to the views of either of the other banka then 
assuredly the constitution is at an end; for it would be difficult to contend that in the 
times of Henry VIII and Elizabeth the two Houses of Parliament were not subservient 
to the crown, or that before the Reform Act the House of Lords had not the ascendanc 
or that since that act the House of Commons have not had it. Indeed, it does not ee 
easy to name any eventful period of our constitutional history when the exact equilibrium 
oe POW, Bical a by Beene existed. That this supposed theory of our constitu- 
ae oe enied by political writers of different parties is, at any rate, indisputable. 
(38) ‘‘ As described by Blackstone and his followers the British i i 

) } is a despotic go 

sae ills nibea a Peet leetne sovereignty possessed by the partinmicht chaaenae 
e and absolute authority is vested.”’ i i 

DES y is vested.’’ Chisholm v, Georgia, 2 Dall. (S. C.) 462 
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particular man, relative to each particular action, it is therefore incumbent on 
the state to establish general rules, for the perpetual information and direc- 
tion of all persons in all points, whether of positive or negative duty. And 
this, in order that every man may know what to look upon as his own, what 
as another’s; what absolute and what relative duties are required at his 
hands; what is to be esteemed honest, dishonest, or indifferent; what degree 
every man retains of his natural liberty; what he has given up as the price 
of the benefits of society; and after what manner each person is to moderate 
the use and exercise of those rights which the state assigns him, in order to 
promote and secure the public tranquillity. 

From what has been advanced, the truth of the former branch of our 
definition, is (I trust) sufficiently evident; that ‘‘ municipal law is a rule of 
civil conduct prescribed by the supreme power in a state.’’ I proceed now to 
the latter branch of it; that it is a rule so prescribed, ‘‘ commanding what is 
right, and prohibiting what is wrong.’ 

Now in order to do this completely, it is first of all necessary that the 
boundaries of right and wrong be established and ascertained by law. And 
when this is once done, it will follow of course that it is likewise the business 
of the law, considered as a rule of civil conduct, to enforce these rights, and 
to restrain or redress these wrongs. It remains therefore only to consider in 
what manner the law is said to ascertain the boundaries of right and wrong; 
and the methods which it takes to command the one and prohibit the other. 

For this purpose every law may be said to consist of several parts: one, 
declaratory; whereby the rights to be observed, and the wrongs to be 
eschewed, are clearly defined and *laid down: another, directory; [*54, 
whereby the subject is instructed and enjoined to observe those rights, 
and to abstain from the commission of those wrongs: a third, vemedial, 
whereby a method is pointed out to recover a man’s private rights, or redress 
his private wrongs: to which may be added a fourth, usually termed the 
sanction, or vindicatory branch of the law; whereby it is signified what evil 
or penalty shall be incurred by such as commit any public wrongs, and trans- 
gress or neglect their duty. 

With regard to the first of these, the declaratory part of the municipal 
law, this depends not so much upon the law of revelation or of nature, as 
upon the wisdom and will of the legislator. This doctrine, which before 
was slightly touched, deserves a more particular explication. Those rights 
then which God and nature have established, and are therefore called natural 
rights, such as are life and liberty, need not the aid of human laws to be 
more effectually invested in every man than they are; neither do they receive 
any additional strength when declared by the municipal laws to be inviolable. 
On the contrary, no human legislature has power to abridge or destroy them, 
unless the owner shall himself commit some act that amounts to a forfeiture. 
Neither do divine or natural duzées (such as, for instance, the worship of 
God, the maintenance of children, and the like) receive any stronger sanc- 
tion from being also declared to be duties by the law of the land. The case 
is the same as to crimes and misdemeanors, that are forbidden by the superior 
laws, and therefore styled mada in se, such as murder, theft, and perjury; 
which contract no additional turpitude from being declared unlawful by the 
inferior legislature. For that legislature in all these cases acts only, as was 
before observed, in subordination to the great law-giver, transcribing and 
publishing his precepts. So that, upon the whole, the declaratory part of 
the municipal law has no force or operation at all, with regard to actions that 
are naturally and intrinsically right or wrong. , 

*But, with regard to things in themselves indifferent, the case 1s [*55 
entirely altered. ‘These become either right or wrong, just or unjust, 
duties or misdemeanors, according as the municipal legislator sees proper, for 
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promoting the welfare of the society, and more effectually carrying on the 
purposes of civil life. Thus our own common law has declared, that the 
goods of the wife do instantly upon marriage become the property and right 
of the husband;(39) and our statute law has declared all monopolies a public 
offence: yet that right, and this offence, have no foundation in nature, but are 
merely created by the law, for the purposes of civil society. And sometimes, 
where the thing itself has its rise from the law of nature, the particular 
circumstances and mode of doing it become right or wrong, as the law of the 
land shall direct. ‘Thus, for instance, in civil duties; obedience to superiors 
is the doctrine of revealed as well as natural religion: but who those superiors 
shall be, and in what circumstances or to what degrees they shall be obeyed, 
it is the province of human laws to determine. And so, as to injuries or 
crimes, it must be left to our own legislature to decide, in what cases the 
seizing another’s cattle shall amount to a trespass or a theft; and where it 
shall be a justifiable action, as when a landlord takes them by way of distress 
for rent. 

Thus much for the declaratory part of the municipal law: and the dzrectory 
stands much upon the same footing; for this virtually includes the former, the 
declaration being usually collected from the direction. The law that says, 
‘thou shalt not steal,’’ implies a declaration that stealing isa crime. And 
we have seen(z) that, in things naturally indifferent, the very essence of right 
and wrong depends upon the direction of the laws to do or to omit them. 

The remedial part of a law is so necessary a consequence of the 

*56] former two, that laws must be very vague and imperfect *without it. 
For in vain would rights be declared, in vain directed to be observed, 

if there were no method of recovering and asserting these rights, when 
wrongfully withheld or invaded.(40) ‘This is what we mean properly, when 
we speak of the protection of the law. When, for instance, the declaratory 
part of the law has said, ‘‘that the field or inheritance, which belonged to 
Titius’s father, is vested by his death in Titius;’’ and the directory part has 
““ forbidden any one to enter on another’s property, without the leave of the 
owner:’’ if Gaius after this will presume to take possession of the land, the 
remedial part of the law will then interpose its office; will make Gaius 
restore the possession to Titius, and also pay him damages for the invasion. 

With regard to the sanction of laws, or the evil that may attend the breach 
of public duties, it is observed, that human legislators have for the most part 
chosen to make the sanction of their laws rather vindicatory than remuneratory, 
or to consist rather in punishments, than in actual particular rewards. 
Because, in the first place, the quiet enjoyment and protection of all our civil 
rights and liberties, which are the sure and general consequence of obedience 
to the municipal law, are in themselves the best and most valuable of all 
rewards. Because also, were the exercise of every virtue to be enforced by 
the proposal of particular rewards, it were impossible for any state to furnish 
stock enough for so profuse a bounty. And farther, because the dread of evil 
is a much more forcible principle of human actions than the prospect of 
good.(#) For which reasons, though a prudent bestowing of rewards is 
sometimes of exquisite use, yet we find that those civil laws, which enforce 
and enjoin our duty, do seldom, if ever, propose any privilege or gift to such 
as obey the law; but do constantly come armed with a penalty denounced 


(7) See page 43. (k) Locke, Hum. Und., b. ii. ¢. 21. 


__ (39) This rule has been changed in England by stat. 45 and 46 Vict. ch. 75, andin most, 
if not all, of the United States by various acts of the state legislatures, see post. 433 et. seq. 

(40) Comms. v. Potts, 10 Ind. 288 (1858). It is to the remedial parts of the law, that 
Blackstone attributes its whole efficacy in the protection of private rights.—Blair uv, 
Williams, 4 Litt. (Ky.) 39 (1823). 
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against transgressors, either expressly defining the nature and quantity of 
the punishment, or else leaving it to the discretion of the judges, and those 
who are intrusted with the care of putting the laws in execution. 

_ *Of all the parts of a law the most effectual is the vindicatory. For [*57 
it is but lost labor to say, ‘‘ do this, or avoid that,’’ unless we also 
declare, ‘‘this shall be the consequence of your non-compliance.’’ We must 
therefore observe, that the main strength and force of a law consists in the 
penalty annexed to it. Herein is to be found the principal obligation of 
human laws. 

Legislators and their laws are said to compel and oblige: not that by any 
natural violence they so constrain a man, as to render it impossible for him 
to act otherwise than as they direct, which is the strict sense of obligation; 
but because, by declaring and exhibiting a penalty against offenders, they 
bring it to pass that no man can easily choose to transgress the law; since, 
by reason of the impending correction, compliance is in a high degree 
preferable to disobedience. And, even where rewards are proposed as well 
as punishments threatened, the obligation of the law seems chiefly to consist 
in the penalty; for rewards, in their nature, can only persuade and allure, 
nothing is compulsory but punishment. 

It is true, it hath been holden, and very justly, by the principal of our 
ethical writers, that human laws are binding upon men’s consciences. But 
if that were the only or most forcible obligation, the good only would regard 
the laws, and the bad would set them at defiance. And, true as this principle 
is, it must still be understood with some restriction. It holds, I apprehend, 
as to rights; and that, when the law has determined the field to belong to 
Titius, it is matter of conscience no longer to withhold or to invade it. So 
also in regard to natural duties, and such offences as are mala in se:(41) 
here we are bound in conscience; because we are bound by superior laws, 
before those human laws were in being, to perform the one and abstain from 
the other. Butin relation to those laws which enjoin only fosztive duties, and 
forbid only such things as are not mala in se, but mala prohibita( 42) 
merely, without any intermixture of moral guilt, *annexinga penalty [58 
to non-compliance,(/) here I apprehended conscience is no farther 
concerned, than by directing a submission to the penalty, in case of our 
breach of those laws,(43) for otherwise the multitude of penal laws in a state 
would not only be looked upon as an impolitic, but would also be a very 
wicked thing; if every such law were a snare for the conscience of the subject. 
But in these cases the alternative is offered to every man; ‘‘ either abstain from 
this, or submit to such a penalty:’’ and his conscience will be clear, which- 
ever side of the alternative he thinks proper to embrace. Thus, by the 
statutes for preserving the game, a penalty is denounced against every 
unqualified person that kills a hare, and against every person who possesses a 
partridge in August. And so too, by other statutes, pecuniary penalties are 
inflicted for exercising trades without serving an apprenticeship thereto,(44) 
for not burying the dead in woollen, for not performing the statute-work on 
the public roads, and for innumerable other positive misdemeanors. Now 
these prohibitory laws do not make the transgression a moral offence, or sin: 
the only obligation in conscience is to submit to the penalty, if levied. It 


(1) See book ii. page 420. 


(41) [Crimes in themselves. ] 
(42) [Crimes because forbidden. ] ln : ; 
(43) Where not intrinsically wrong, the individual is permitted to perform the act pro- 


hibited, upon the payment of the penalty.—Hill v. Smith, 1 Ia. 102 (1840). 
Gs) hy otal 54 Bes, III. c. 96, this law, and by stat. 54 Geo. III. c. 108 that for not 
burying in woollen, are repealed.—CHITTY. 
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must however be observed, that we are here speaking of laws, that are simply 
and purely penal, where the thing forbidden or enjoined is wholly a matter 
of indifference, and where the penalty inflicted is an adequate compensa- 
tion for the civil inconvenience supposed to arise from the offence.(45) But. 


(45) Mr. Sharswood does not agree with the text, he says: It is an important ques- 
tion, and deservesa more extensive discussion than can conveniently be introduced into- 
anote. The solution of it may not only affect the quiet of the minds of conscientious. 
men, but may be the foundation of arguments, and decisions in every branch of the law. 
To form a true judgment upon this subject, it is necessary to take into consideration the 
nature of moral and positive laws. The principle of both is the same,—viz., utility, 
or the general happiness and true interests of mankind, ‘‘ atgue ipsa utilitas justi prope 
mater et equi.” : 

But the necessity of one set of laws is seen prior to experience; of the other, posterior. 
A moral rule is such, that every man’s reason, if not perverted, dictates it to him as soon 
as he associates with other men. It is universal, and must be the same in every part 
of the world. Do not kill, do not steal, do not violate promises, must be equally obli- 
gatory in England, Lapland, Turkey, and China. But a positive law is discovered by 
experience to be useful and necessary only to men in certain districts, or under peculiar 
circumstances. It is said thatit is a capital crime in Holland to kill a stork, because that 
animal destroys the vermin which would undermine the dykes, or banks, upon which the 
existence of the country depends. This may bea wise law in Holland; but the life of a 
stork in England would be of no more value than that of a sparrow, and sucha law would 
be useless and cruel in this country. 

By the laws of nature and reason, every man is permitted to build his house in any 
manner he pleases; but, from the experience of the destructive effects of fire in London, 
the legislature, with great wisdom, enacted that all party-walls should be of a certain 
thickness; and it is somewhat surprising that they did not extend this provident act to 
all other great towns. ie Geo. III. c. 78.) 

It was also discovered, by experience, that dreadful consequences ensued when sea- 
faring people, who returned from distant countries infected with the plague, were per- 
mitted immediately to come on shore and mix with the healthy inhabitants. It was, 
therefore, a wise and merciful law, though restrictive of natural right and liberty, which 
ee ae persons to be purified from all contagion by performing quarantine. 

Book iv. r61. 

He who, by the breach of these positive laws, introduces conflagration and pestilence, 
3 eurely. guilty of a much greater crime than he is who deprives another of his purse or 

is horse. 

The laws against smuggling are entirely jurts positivi; but the criminality of actions. 
can only be measured by their consequences; and he who saves a sum of money by evad- 
ing the payment of a tax does exactly the same injury to society as he who steals so much 
from the treasury, and is therefore guilty of as great immorality, or as great an act of 
dishonesty. Or, smuggling has been compared to that species of fraud which a man 
would practice who should join with his friends in ordering a dinner at a tavern, and, 
after the festivity and gratifications of the day, should steal away and leave his com- 
panions to pay his share of the reckoning. 

Punishments or penalties are never intended as an equivalent or a composition for the 
commission of the offence; but they are that degree of pain or inconvenience which is 
supposed to be sufficient to deter men from introducing that greater degree of inconve- 
nience which would result to the community from the general permission of that act 
which the law prohibits. It is no recompense to a man’s country for the consequences 
of an illegal act that he should afterwards be whipped, or should stand in the pillory, or 
lie in a jail. But in positive laws, as in moral rules, it is equally false that omnia peccata 
paria sunt. If there are laws (such as the game-laws) which, in the public opinion, pro- 
duce little benefit or no salutary effect to society, a conscientious man will feel, perhaps 
no further regard for the observance of them than from the consideration that his 
example may encourage others to violate those laws which are certainly beneficial to 
the community. Indeed, the last sentence of the learned judge upon this subject is an 
answer to his own doctrine; for the disobedience of any law in existence must be pre- 
sumed to involve in it either public mischief or private injury. It is related of Socrates 
that he made a promise with himself to observe the laws of his country; but this is 
nothing more than what every good man ought both to promise and perform; and he 
ought to promise, still further, that he will exert all his power to compel others to obey 
them. As the chief design of established government is the prevention of crimes and 
the enforcement of the moral duties of man, obedience to that government necessarily 
becomes one of the highest of moral obligations; and the principle of moral and 
positive laws being precisely the same, they become so blended that the discrimination 
between them is frequently difficult or impracticable, or, as the author of ‘‘ The Doctor 
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where disobedience to the law involves in it also any degree of public mis- 
chief or private injury, there it falls within our former distinction, and is 
also an offence against conscience. (7) 

I have now gone through the definition laid down of a municipal law; and 
have shown that it is ‘‘a rule of civil conduct prescribed by the supreme 
power in a state, commanding what is right, and prohibiting what is wrong;”’ 
in the explication of which I have endeavored to interweave a few useful 
principles concerning the nature of civil government, and the obligation of 
human laws. Before I conclude this section, it may not be amiss to add a 
few observations concerning the zxéerpretation of laws. 

When any doubt arose upon the construction of the Roman laws, the usage 
was to state the case to the emperor in writing, and take his opinion upon it. 
This was certainly a bad method of interpretation. To interrogate the legis- 
lature to decide particular disputes is not only endless, but affords great room 
for partiality and oppression. ‘The answers of the emperor were called his 
rescripts, and these had in succeeding cases the force of perpetual laws; though 
they ought to be carefully distinguished by every rational civilian from those 
general constitutions which had only the nature of things for their guide. The 
emperor Macrinus, as his historian Capitolinus informs us, had once 
resolved to * abolish these rescripts, and retain only the general edicts: [*59 
he could not bear that the hasty and crude answers of such princes as 
Commodus and Caracalla should be reverenced as laws. But Justinian thought 
otherwise, (7) and he has preserved them all. In like manner the canon laws, 
or decretal epistles of the popes, are all of them rescripts in the strictest sense. 
Contrary to all true forms of reasoning, they argue from particulars to generals. 

The fairest and most rational method to interpret the will of the legislator 
is by exploring his intentions at the time when the law was made, by signs 
the most natural and probable. And these signs are either the words, the 
context, the subject matter, the effects and consequence, or the spirit and 
reason of the law.(46) Let us take a short view of them all. 


(m) Lex pure poenalis obligat tantum Sh PORN, non a mixed penal Jaw involves both the crime and 
atem ad Pi tee lee poendlis mixta et ad culpam. obdligat, punishment.] (Sanderson de conscient. obligat. prael. 
e@ ad poenam. [The object of a law purely penal Vii. ¢ 17, 24. 
regards the punishment solely, not the crime also: (n) Inst. 1, 2, 6. 


d Student’? has expressed it with beautiful simplicity, ‘“In every law positive well 
are is somewhat of the law of reason and of Thgaree of God; and to discern the law 
of God and the law of reason from the law positive is very hard.”’ 1 Dial. c.4. An 
eloquent modern divine has also said, ‘‘ Let the great general duty of submission to civil 
authority be engraven on our hearts, wrought into the very habit of the mind, and made 
a part of our elementary morality.”” Hall's Sermon, Oct. 1803.—CHRISTIAN. ; 

The morality of this position of the learned commentator has been well questioned. 
Its soundness as a legal principle, though it once had sway in the courts, has been since 
repudiated. With all the qualifications which have been cautiously annexed to it in 
the text,—namely, that the thing forbidden or enjoined is wholly a matter of indiffer- 
ence, and the penalty inflicted an adequate compensation for the civil inconvenience 
supposed to arise from the offence,—it must be admitted to be fraught with practical 
danger to society. There is a moral obligation resting on every individual to obey the 
laws of that community in which he lives. The breach of any known law isa violation 
of that obligation. Jf the laws be so multiplied that the citizen cannot be expected to 
know or understand them, then, although in the eye of the law he may not be excused, 
— legis ignorantia neminem excusat. [Ignorance of the law, excuses no one,] yet it is 
different in foro conscientig. This is the answer to the suggestion that such laws would be 
asnare to the conscience. But if the subject knows, or ought to know, the law, if he had 
exercised ordinary diligence, he has no right to set up his own judgment as to the indif- 
ference of the action which the legislature has prohibited or enjoined. Every penalty 
implies a prohibition, even if not expressed. It is now well settled that every contract 
to doa thing made penal by statute is void as unlawful. Aubert v. Maze, 2 Bos. & Pul. 
371. Cannon z. Bryce, 3 B. & Ald. 179. De Begnis v. Armistead, 10 Bingh. 107. Mitchell 
v. Smith, 4 Dall. 269; 1 Binn. 118. Elkins v. Parkhurst, 17 Verm. 105.—SHARSWOOD. 

(46) Moore v. Taylor, 1 Idaho 637 (1876). | Purdy v. People, 4 Hill (N. Y.) 403 (1843.) 
Taylor v. Taylor, 10 Minn. 121 (1865). Price ée¢ al. v. Maxwell e¢ al., 28 Pa. 36 (1857). 
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1. Words are generally to be understood in their usual and’ most known 
signification ;(47) not so much regarding the propriety of grammar, as their 
general and popular use.(48) Thus the law mentioned by Puffendorf(o) 
which forbade a layman to Jay hands on a priest, was adjudged to extend to 
him who had hurt a priest with a weapon. Again, terms of art, or technical 
terms, must be taken according to the acceptation of the learned in each art, 
trade, and science. So in the act of settlement, where the crown of England 
is limited ‘‘to the princess Sophia and the heirs of her body, being 
Protestants,’’ it becomes necessary to call in the assistance of lawyers to 
ascertain the precise idea of the words ‘‘ heirs of her body,’’ which, in a legal 
sense, comprise only certain of her lineal descendants.(49) __ : 

*60] *2. If words happen to be still dubious, we may establish their 
meaning from the context, with which it may be of singular use to 
compare a word, or a sentence, whenever they are ambiguous, equivocal, or 
intricate.(50) Thus the proeme, or preamble, is often called in to help the 
construction of an act of parliament.(51) Of the same nature and use is the 
comparison of a law with other laws, that are made by the same legislator, 
that have some affinity with the subject, or that expressly relate to the same 
point.(52) Thus, when the law of England declares murder to be felony 


(o) L. of N. an@N. 5, 12, 3. 


(47) Phelps v. Rooney, 9 Wis. 75 (1859). Lane v. Harris, 16 Ga. 267 (1854). 

(48) Ridgway v. Stewart, 4 W. & S. (Pa.) 331 (1843). State uv. Botkin, 71 Ia. 189 
(1888). Fox v. Hills, 1 Conn. 303 (1814). Lippitt v. Huston, 8 R. I. 415 (1867). 

(49) If words or expressions have acquired a definite meaning in law, they must be so 
expounded. 2M. & Sel. 230. 1 Term. Rep. 723. 

The natural import of the words is to be adopted; and if technical words are used, they 
are in general to have assigned to them their technical sense. Aa parte Hall, t Pick. 
261. The State v. Smith, 5 Humph. 392. Bank wv. Cook, 4 Pick. 405. Where a word 
has a clear and settled meaning at common law, it ought to have the same meaning in 
construing a statute in which itis used. Adams v. Turrentine, 8 Iredell, 147. Where a 
Jaw is plain and unambiguous, whether expressed in general or limited terms, there is no 
room left for construction, and a resort to extrinsic facts is not permitted to ascertain its 
meaning. Bartlett v. Morris, 9 Porter, 266. No mere misnomer in the name ofa natural 
person or corporation is fatal to the validity of an act if the person or corporation intended 
can be collected from the words. Blanchard v. Sprague, 3 Sumner, 279. The term 
‘‘person’’ in a statute embraces not only natural but artificial persons or corporations, 
unless the language indicates that it was used ina more limited sense. Bank v. Andrews, 
8 Porter, 404. U.S. v. Ammedy, 11 Wheat. 392. Where provision is made that criminal 
prosecutions are to be instituted ‘‘on complaint,’’ a complaint under oath or affirmation 
is implied asa part of the technical meaning of the terms. Campbell v. Thompson, 4 
Shep. 117. Theword ‘‘may”’ always is held to mean “ must”’ or ‘‘shall’’ in cases where 
the public interest and rights are concerned, and where the public or third persons have 
a claim de jure that the power delegated should be exercised. Ex parte Simonton, 9 
Porter, 390. Minor v, Bank, 1 Peters, 64. Schuyler Co. v. Mercer Co., 4 Gilman, 20. 
Turnpike v. Miller, 5 Johns. Ch. Rep. ror. A conjunctive may be taken in a disjunctive 
sense: in other words, ‘‘and’’ may be construed to be ‘‘or.”” Barker v. Esty, 19 Ver- 
mont, 131. By judicial construction, in some instances the extent and force of the term 
‘‘void”” when used in statutes has been limited so as to mean ‘‘ voidable;”” that is, to be 
made void by some plea or act of the party in whose favor the statutes are set up. Green 
v. Kemp, 13 Mass. 515. Smith v. Saxton, 6 Pick. 483.—SHARSWOOD. 

(50) The words ‘“‘front to the river,” prima facie, designate a riparian estate; the 
vendee therefore of a riparious estate, acquires a qualified property in the bank of a river 
af A batture which may thereafter arise. Morgan v. Livingston, 1 Martin (La.), 451-65 

1819). 

(51) But a positive enactment is not to be considered restrained by the preamble. 1 
Term. Rep. 44. 4 Term. Rep. 790. 3 M. & Sell. 66. Lofft’s Rep. 783.—CuHiTry. N. P. 
R. R. Co, v, Majors, 5 Mont. 128 (1884). Carrigus v. Commrs., 39 Ind. 71 (1872). 

(52) It is an established rule of construction that statutes zz part materia, or upon the 
same subject, must be construed with reference to each other; that is, that what is clear 
in one statute shall be called in aid to explain what is obscure and ambiguous in another. 
Thus, the last qualification act to kill game (22 and 23 Car IL., c. 25) enacts ‘‘ that every 
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_ without benefit of clergy, we must resort to the same law of England 

what the benefit of clergy is; and, when the common law censures saat 
acal contracts, it affords great light to the subject to consider what the canon 
law has adjudged to be simony.(53) 

3. As to the subject matter, words are always to be understood as having a 
regard thereto, for that is always supposed to be in the eye of the legislator 
and all his expressions directed to that end.(54) Thus, when a law of our 
Edward III. forbids all ecclesiastical persons to purchase provisions at Rome, it 
might seem to prohibit the buying of grain and other victual; but, when we 


person not having lands or tenements, or some other estate of inheritance, of the clear 
yearly value of roo/, or for life, or having lease or leases of ninety-nine years of the clear 
yearly value of 150/.,’’ (except certain persons, ) shall not be allowed to kill game. Upon 
this statute a doubt arose whether the words or for life should be referred to the roo/. or 
to the 150/. per annum. The Court of King’s Bench, having looked into the former 
qualification acts, and having found that it was clear by the first qualification act (13 R. L 
st. I, c. 13) that a layman should have 4os. a year, and a priest Io/. a year, and that, by 
the 1 Ja. c. 27, the qualifications were clearly an estate of inheritance of 1o/. a year, and 
an estate for life of 30/. a year, they presumed that it still was the intention of the legis- 
lature to make the yearly value of anestate for life greater than that of an estate of 
inheritance, though the same proportions were not preserved; and thereupon decided 
that clergymen, and all others possessed of a life-estate, only must have 150/. a year to 
be qualified to kill game. Lowndes v. Lewis, E. T. 22 Geo. III. 

The same rule to discover the intention of a testator is applied to wills,—viz.: the whole 
of a will shall be taken under consideration in order to decipher the meaning of an obscure 
passage in it.—CHRISTIAN. See 5 Cowen, 421. In cases admitting of doubt, the inten- 
tion of the lawmaker is to be sought in the entire context of the section—statutes, or 
series of statutesin pari materid. Atkins v. Disintegration Co., 18 Wall. (U. S.) 301 
pee Neff’s Appeal, 21 Pa. 247 (1853). Talcott M. T. Co. v. Marshall, 11 Conn. 197 

1836). 

(53) It may be laid down that the intention of the makers of a statute is to govern, 
even though the construction grounded upon such intention may appear to be contrary to 
the literal import of the words. Every technical rule as to the construction or form of par- 
ticular terms must yield to the clear expression of the paramount will of the legislature. 
Wilkinson uv. Leland, 2 Peters, 661. In construing statutes, penal as well as others, an 
interpretation must never be adopted, which will defeat the evident purpose of the law, 
if it will admit of any other reasonable construction. The Emily and Caroline, 9 Wheat. 


88. 

g All the parts of a statute—title and preamble as well as the body—may be consulted for 
the purpose of arriving at a knowledge of the general intention of the lawgivers. The 
title and preamble, however, yield always to the clear expressions of the body of the act, 
and are referred to as explanatory only when an ambiguity exists. Jackson v. Gilchrist, 
15 Johns. 89. Holbrook v. Holbrook, 1 Pick. 248. Eastman v. McAlpin, 1 Kelly, 157. 
Bartlett v. Morris, 9 Porter, 266. When the language of the enacting part or body of a 
Jaw is doubtful and may admit of a larger or more restricted interpretation, the preamble 
may be referred to in order to determine which sense was intended by the legislature. 
The U. S. v. Webster, Davies, 38. The true rule seems to be that, where an incon- 
venience or particular mischief would arise from giving the enacting words their broad 
and general meaning, they shall in that case be restrained by the preamble, but not 
otherwise. Seidenbender v. Charles, 4S. & R. 166. Lucas v. McBlair, 12 Gill. & Johns. 
I. James v. Dubois, 1 Harring, 285. ; 

Statutes iz pari materia are to be construed together. Schooner Harriet, 1 Story, 51. 
Scott v. Searles, 1S. & M. 590. Harrison v. Walker, 1 Kelly, 32. If it can be gathered 
from a subsequent statute what meaning the legislature attached to the words of a former 
one, this will amount toa legislative declaration of its meaning. U.S. v. Freeman, 3 
How. U. S. 556. The general system of legislation upon the subject-matter may be taken 
into view, in order to throw light upon a particular act relating to the same subject. 
Fort v. Burch, 6 Barb. S. C. 60. Thus, the history of legislation, including the language 
of repealed statutes, may be referred to and considered. Henry v. Tilson, 17 Verm. 479. 
—SHARSWOOD. 

Bridgman v. Mallett, 2 Wins. Eq. (N. C.) 115 (1864). Brehant v. Sheppard, New 
Found. Sup. Ct. 414-22 (Tucker, 1814). : 

(54) Words of a doubtful or ambiguous meaning ought always to be understood and 
explained in reference to the subject matter and the occasion on which they were used. 
Welsh v. Blackwell, 2 Green (N. J.) 346 (1834). Middletown Bank v. Magill, 5 Conn. 
46-52 (1823). Dilliard v. Tomlinson, 1 Munf. (Va.) 210 (1810). 4 
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consider that the statute was made to repress the usurpations of the papal 
~ see, and that the nominations to benefices by the pope were called provzszons, 
we shall see that the restraint is intended to be laid upon such provisions only. 

4. As to the effects and consequence, the rule is, that where words bear either 
none, or a very absurd signification, if literally understood, we must a little 
deviate from the received sense of them. Therefore the Bolognian law, men- 
tioned by Puffendorf,(#) which enacted ‘‘ that whoever drew blood in the 
streets should be punished with the utmost severity,’’ was held after long 
debate not to extend to the surgeon who opened the vein of a person that fell 

down in the street with a fit.(55) 
*61| *5. But, lastly, the most universal and effectual way of discovering 

the true meaning of a law, when the words are dubious, is by con- 
sidering the reason and spirit of it;(56) or the cause which moved the 
legislator to enact it.(57) For when this reason ceases, the law itself ought 
likewise to cease with it.(58) An instance of this is given in a case put by 
Cicero, or whoever was the author of the treatise inscribed to Herennius.(¢) 
There was a law, that those who in a storm forsook the ship should forfeit all 
property therein; and that the ship and lading should belong entirely to those 
who stayed in it. In a dangerous tempest all the mariners forsook the ship, 
except only one sick passenger, who, by reason of his disease, was unable to 
get out and escape. By chance the ship came safe to port. The sick man 
kept possession, and claimed the benefit of the law.(59) Now here all the 
learned agree, that the sick man is not within the reason of the law; for the 
reason of making it was, to give encouragement to such as should venture 
their lives to save the vessel; but this is a merit which he could never pretend. 
to, who neither stayed in the ship upon that account, nor contributed any 
thing to its preservation. (60) 

From this method of interpreting laws by the reason of them, arises what 
we call eguzty, which is thus defined by Grotius:(7) ‘‘ the correction of that 
wherein the law (by reason of its universality) is deficient.’’ For, since in 
laws all cases cannot be foreseen or expressed, it is necessary that, when the 
general decrees of the law come to be applied to particular cases, there should 
be somewhere a power vested of defining those circumstances, which (had 
they been foreseen) the legislator himself would have expressed. And these 
are the cases which, according to Grotius, ‘‘lex non exacte definit, sed arbitrio 
boni virt permittit.’’ (61) 


(p) 10. 5, c. 12, 28. (q) 4.1, ¢. 11. (r) De Aquitate, 2 3. 


e eae v. Richards, 1 Yeates (Pa.) 483 (1791). Sackett v. Andross, 5 Hill (N. Y.} 
364 (1843). 

(56) People v. Owyhee M. Co., 1 Idaho 419 (1867). Taylor v. Taylor, 10 Minn, 121 
(1865). Neff’s Appeal, 21 Pa. 246 (1853). The pre-existing law, and the reason and purpose 
of the new enactment, are considerations of great weight. Smythe v. Fiske, 23 Wall. 380: 
(1874). Dubose v. Dubose, 38 Ala. 241 (1861). The object designed to be reached by 
the act must limit and control the literal import of the terms and phrases employed. 
State v. Clark, 5 Dutch. (N. J.) 99 (1860). Bishop Stat. Crimes, 84 (2 ed. 1883). 

(57) The ends contemplated are to be considered, and general words may be thereby 
restrained. 3 Maule and Selwyn, 510.—CuHrIrry. 

(58) Cessante ratione, cessat ipsa lex. French v. Gray, 2 Conn. 114 (1816). Binney’s 
Case, 2 Bland (Md.) 155 (1829). Randall v, R. & D. R. R. Co. 107 N. C. (1890). 

(59) Adcock’s Case, 8 Grat. (Wa.) 676 (1851). Doles v. Hilton, 48 Ark. 309 (1886). 

(60) See a very sensible chapter upon the interpretation of laws in general, in Ruther- 
forth’s Institutes of Natural Law, b. ii. c. 7,—CHRISTIAN. 

(61) [The law does not define exactly, but leaves something to the discretion of a just 
and wise judge. ] The only eguzty,according to this description, which exists in our govern- 
ment, either resides in the king, who can prevent the swmmum jus [the rigor of the law] 
from becoming summa injuria [the highest injury,] by an absolute or a conditional 
pardon, or in juries, who determine whether any, or to what extent damages shall be ren- 
dered. But egutty, as here explained, is by no means applicable to the court of chancery; 
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Equity thus depending, essentially, upon the particular circum- 
stances of each individual case, there can be no established * rules and [*62 
fixed precepts of equity laid down, without destroying its very essence, 
and reducing it to a positive law. And, on the other hand, the liberty of 
considering all cases in an equitable light must not be indulged too far, lest 
thereby we destroy all law, and leave the decision of every question entirely 
in the breast of the judge. And law, without equity, though hard and dis- 
agreeable, is much more desirable for the public good than equity without 
law; which would make every judge a legislator, and introduce most infinite 
confusion; as there would then be almost as many different rules of action 


laid down in our courts, as there are differences of capacity and sentiment in 
the human mind. 


SECTION II. 
OF THE LAWS OF ENGLAND. 


The municipal law of England, or the rule of civil conduct prescribed to 
the inhabitants of this kingdom, may with sufficient propriety be divided 
into two kinds: the /ex non scripta, the unwritten, or common law;(1) and 
the lex scvzpta, the written, or statute law.(2) 

The lex non scripta, or unwritten law, includes not only general customs, 
or the common law properly so called; but also the particular customs of 
certain parts of the kingdom; and likewise those particular laws, that are by 
custom observed only in certain courts and jurisdictions. 

When I call these parts of our law deges non scripite, I would not be under- 
stood as if all those laws were at present merely ova/, or communicated from 
the former ages to the present solely by word of mouth.(3) Itistrue indeed 
that, in the profound ignorance of letters, which formerly overspread the 


for the learned judge has elsewhere truly said, that ‘‘the system of our courts of equity 
isa labored connected system, governed by established rules, and bound down by pre- 
cedents, from which they do not depart, although the reason of some of them may per- 
haps be liable to objection.’”’? Book iii. 432.—CHRISTIAN. ; 

What the learned commentator here says is certainly inaccurate, if it leads to the 
supposition that any other rules of interpretation are applied to statutes in courts of 
equity than in courts of law. Onthecontrary, herein equity follows the law, just as it 
does in the construction of wills and otherinstruments. In England, the court of chan- 
cery often sends cases to the common law courts, in order to procure their opinion on 
such points. The system administered in that court differs from the common law mainly 
in its means of getting at the truth by enforcing a discovery by the defendant under oath, 
and by the peculiar remedy it affords by injunction and the decree for specific performance. 

What the commentator does mean, perhaps, is what is generally termed the equtty of 
a statute, which is in reality a compendious mode of expressing his fifth rule of interpre- 
tation. Those cases are said to be within the equity of a statute which, though not 
directly comprehended by its language, are nevertheless within the intention of the law- 
giver, reached by its reason and spirit. ; 

It seems that when, had the legislature foreseen the occurrence of a particular contin- 
gency, the letter of the statute would have been enlarged to receive it, this is sufficient 
warrant for the courts to bring it within the spirit. Brinker v. Brinker, 7 Barr, 23.— 
SHARSWOOD. ; 

(1) “The common law is grounded upon the general customs of the realm, and includes 
in it the law of nature, the law of God, and the principles and maxims of the law; it is 
founded upon reason; and is said to be the perfection of reason acquired by long study, 
observation and experience, and penned: By pene ee in all ages.’? Binn’s Jus. (1oth 
ed., 1895) 70, citing Co. Litt. 97, 142, an . Com. 63 ef seg. 

(2) Se Chipman et al., 54 Mass. 70 (1847). Clark’s Crim. Law, 17 (1894). 

(3) Maine says in his Ancient Law 13, that the common law when expressed in judicial 
decisions becomes written law—‘‘ written case law—only different from code law, because 
written in a different way.” See Hale’s Hist. Com. Law, 621. Bish. Coms. on the Writ- 
ten Law etc., 230 (1882). 
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whole western world, all laws were entirely traditional, for this plain reason, 
because the nations among which they prevailed had but little idea of writ- 
ing. ‘Thus the British as well as the Gallic Druids committed all their laws 
as well as learning to memory;(a) and it is said of the primitive Saxons here, 
as well as their brethren on the continent, that /eges sola memoria et usu 
retinebant.(6)(4) But, with us at present, the monuments and evidences of 

our legal customs are contained in the records of the several courts of 
*64] justice in books of *reports and judicial decisions, and in the treatises 

of learned sages of the profession, preserved and handed down to us from 
the times of highest antiquity. However, I therefore style these parts of our 
law leges non scripte,*because their original institution and authority are not 
set down in writing, as acts of parliament are, but they receive their binding 
power, and the force of laws, by long and immemorial usage, and by their 
universal reception throughout the kingdom. In like manner as Aulus 
Gellius defines the jus non scriptum to be that, which is ‘‘ ¢acito et illiteraio 
hominum consensu et moribus expressum.’’ (5) 

Our ancient lawyers, and particularly Fortescue, (c) insist with abundance 
of warmth that these customs are as old as the primitive Britons, and con- 
tinued down through the several mutations of government and inhabitants, 
to the present time, unchanged and unadulterated. This may be the case as 
to some; but in general, as Mr. Selden in his notes observes, this assertion 
must be understood with many grains of allowance; and ought only to signify, 
as the truth seems to be, that there never was any formal exchange of one 
system of laws for another; though doubtless, by the intermixture of adven- 
titious nations, the Romans, the Picts, the Saxons, the Danes, and the Nor- 
mans, they must have insensibly introduced and incorporated many of their 
own customs with those that were before established; thereby, in all proba- 
bility, improving the texture and wisdom of the whole by the accumulated 
wisdom of divers particular countries. Our laws, saith Lord Bacon,(@) are 
mixed as our language; and, as our language is so much the richer, the laws 
are the more complete. 

And indeed our antiquaries and early historians do all positively assure 
us, that our body of laws is of this compounded nature. For they tell us 
that in the time of Alfred the local customs of the several provinces of the 
kingdom were grown so various, that he found it expedient to compile his 

Dome-Book or Liber Judicialis, for the general use of the whole king- 
*65] dom. *This book is said to have been extant so late as the reign of 
King Edward the Fourth, but is now unfortunately lost.(6) It 


() Ces. de B. G. lib. 6, ¢. 3. {¢ Oh ie 
b) Spelm. GI. 362. d) See his proposals for a digest. 


(4) [They retained their laws solely by memory and custom.] ‘[The unwritten laws. ] 

(5) [‘* Expressed or sanctioned by the tacit and unwritten customs or consent of men.’? | 

(6) Both Hallam and Turner doubted the fact that such a work ever existed. It has, 
however, recently been brought to light, and may be seen, in both Saxon and English 
in ‘“‘ The Ancient Ijaws and Institutes of England,’’ published by the Record Commis- 
sioners, vol. i. pp. 45-Ior. At the head of it stand the Ten Commandments, followed 
by many of the Mosaic precepts, with the express and solemn sanction given them by 
our Saviour in the Gospel:—‘‘7hink not that I am come to destroy the law or the prophets: 
Lam not come to destroy, but to fulfil.” After quoting the canons of the apostolical 
council at Jerusalem, Alfred refers to the divine commandment, ‘‘4s ye would that men 
should do to you, do ye also to them,’ adding, ‘‘ from this one doom, a man may remem- 
ber that he judge every one righteously: he need heed no other doom-book.’?” A noble 
and affecting incident this in the history of our laws,—which, though since swollen into 
an enormous bulk and complexity and fed from many sources, still bear the same rela- 
tions to religion, which we observe in the rude and simple elements of these laws in the 
days of our illustrious Alfred.—WaRrREN. The book is recognized by The Standard 
Dictionary. The Am, and Eng. Enc. Britannica, vol. vii, p. 350. Bl. Com.,, bk. iv, p. 
411 and by Pole and Mait. Hist. of Eng. Law, ch. 1. It must not be confounded with 
The Domes-Day Book. 
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ee 2 ed abaieled suppose, the principal maxims of the common 
re ae or misdemeanors, and the forms of judicial proceedings. 

: y at least be collected from that injunction to observe it, which 
we find in the laws of king Edward, the elder, the son of Alfred. (e) ‘‘ Omnibus 
que retpublice presunt etiam atque etiam mando, ut omnibus @quos se prebeant 
Judices, perinde acin judiciali libro (Saxonice, dom-hec) scriptum, habetur: 
nec quicquam formident quin jus commune (Saxonice, folerihte) audacter 
libereque, dicant.’’ (7) 

But the irruption and establishment of the Danes in England, which fol- 
lowed soon after, introduced new customs, and caused this code of Alfred 
in many provinces to fall into disuse, or at least to be mixed and debased 
with other laws of a coarser alloy; so that about the beginning of the eleventh 
century there were three principal systems of laws prevailing in different 
districts: 1. The Mercen-Lage, or Mercian laws, which were observed in 
many of the midland counties, and those bordering on the principality of 
Wales, the retreat of the ancient Britons; and therefore very probably inter- 
mixed with the British or Druidical customs. 2. ’The West-Saxon Lage, 
or laws of the West Saxons, which obtained in the counties to the south and 
west of the island, from Kent to Devonshire. These were probably much 
the same with the laws of Alfred above mentioned, being the municipal law 
of the far most considerable part of his dominions, and particularly including 
Berkshire, the seat of his peculiar residence. 3. The Dane-Lage, or Danish 
law, the very name of which speaks its original and composition. This was 
principally maintained in the rest of the midland counties, and also on the 
eastern coast, the part most exposed to the visits of that piratical people. 
As for the very northern provinces, they were at that time under a distinct 
government. (f/) 

*Out of these three laws, Roger Hoveden(g) and Ranulphus [*66 
Cestrensis(Z) inform us, king Edward the confessor extracted one 
uniform law, or digest of laws, to be observed throughout the whole king- 
dom; though Hoveden, and the author of an old manuscript chronicle, (7) 
assure us likewise that this work was projected and begun by his grandfather 
king Edgar. And indeed a general digest of the same nature has been con- 
stantly found expedient, and therefore put in practice by other great nations, . 
which were formed from an assemblage of little provinces, governed by 
peculiar customs, as in Portugal, under king Edward, about the beginning 
of the fifteenth century:(£) in Spain under Alonzo X%., who, about the year 
1250, executed the plan of his father St. Ferdinand, and collected all the 
provincial customs into one uniform law, in the celebrated code entitled Las 
Partidas:(1) and in Sweden, about the same cra, when a universal body of 
common law was compiled out of the particular customs established by the 
laghman of every province, and entitled the /ana’s lagh, being analogous to 
the common law of England. (7) (8) 

Both these undertakings of king Edgar and Edward the confessor seem to 
have been no more than a new edition, or fresh promulgation, of Alfred’s 


(e) C. 1. (1) In Seld. ad Eadmer, 6. 

c (2) Hal. Hist. 55, th) Mod. Un. Hist. xxii. 185. 
(9) In Hen. II. 1) Ibid. xx. 211. 
(h) In Edw. Confessor. (m) Ibid, xxxiii. 21, 58. 


(7) [‘‘ To all who preside over the republic, my positive and repeated injunction is that 
they conduct themselves towards all as just judges, as it is written in the doom-book, 
and without fear, boldly and freely, declare the common law.’’] | ; 

(8) The commentators on the old French law cite Littleton for illustration; and, for the 
same reason, the antiquarian lawyer will cite Les Coutumes de Beavoisis, collected by 
Beaumanoir, first printed at Bourges, 1690, for the purpose of illustrating Littleton. Beau- 
manoir’s compilation was made long antecedent to our venerable author, or, as he has 
been called, father of our law.—LHEE. 
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code or dome-book, with such additions and improvements as the experience 
of acentury and a half had suggested; for Alfred is generally styled by the 
same historians the /egum Anglicanarum conditor,(9) as Edward the confessor 
is the restitutor.(10) ‘These, however, are the laws which our histories so 
often mention under the name of the laws of Edward the confessor, which our 
ancestors struggled so hardly to maintain, under the first princes of the Norman 
line; and which subsequent princes so frequently promised to keep and restore, 
as the most popular act they could do, when pressed by foreign emergencies 

or domestic discontents. ‘These are the laws that so vigorously with- 
*67] stood *the repeated attacks of the civil law, which established in the 

twelfth century a new Roman empire over most of the states of the 
continent; states that have lost, and perhaps upon that account, their political 
liberties: while the free constitution of England, perhaps upon the same 
account, has been rather improved than debased. ‘These, in short, are the 
laws which gave rise and original to that collection of maxims and customs 
which is now known by the name of the common law; a name either given 
to it in contradistinction to other laws, as the statute law, the civil law, the 
law merchant, and the like; or, more probably, as a law common to all the 
realm, the jus commune, or folcright, mentioned by king Edward the elder, 
after the abolition of the several provincial customs and particular laws 
before mentioned. (11) ‘ 

But though this is the most likely foundation of this collection of maxims 
and customs, yet the maxims and customs, so collected, are of higher antiquity 
than memory or history can reach:(12) nothing being more difficult than to 
ascertain the precise beginning and first spring of an ancient and long estab- 
lished custom.(13) Whence it is that in our law the goodness of a custom 
depends upon its having been used time out of mind; or, in the solemnity 
of our legal phrase, time whereof the memory of man runneth not to the 
contrary. This itis that gives it its weight and authority: and of this nature 
are the maxims and customs which compose the common law, or lex non 
scripta, of this kingdom. (14) 


(9) [The founder of the English laws. Edward, etc., the restorer. ] 

(10) To assign, however, to the common law no other original than this, would be to 
take an imperfect and erroneous view of the subject. Our system of tenures was chiefly 
constructed, if not first founded, by the Norman conqueror; our judicial forms and plead- 
ings, while they have nothing in common with the Anglo-Saxon style, are in striking con- 
formity with the Norman; and it has been remarked with great truth that the general 
language of our jurisprudence and its terms of art are exclusively of French extraction. 
(Crag. Jus. Feud. |. 1, d. 7.) We cannot hesitate, therefore, to recognize in the ancient 
jaw of Normandy another parent of the common law, and one from which it has inherited 
some of its most remarkable features.—STEPHEN. On the contrary, contemporary 
authority points rather to Edgar as the author, or restorer of our laws, and his laws are 
far superior to those of Alfred, and as good as those which have come down to us as those 
of the Confessor. In the collection of the laws of the Confessor, made by royal authority 
only a few years after his death, it is said: ‘‘et sic auctorizati sunt leges regis Edwardi, 
que prius adinvente et constitute fuerunt tempore regis Edwardi, avi sui (Ang.-Sax. 
Laws and Inst. v. i. p. 458). [‘‘And thus were the laws of King Edward authorized: which 
had previously been devised and constituted in the time of his grandfather King Edgar.’] 
Finlason Reeves Hist. Eng. Law (Amer. ed. 1880). 

(11) The student who may be desirous of pursuing this investigation further may add to 
his own conjectures those of Dr. Wilkins, in his code of ancient laws; Selden, in his 
Notes on Eadmer; and of Garberon, editor of the works of Anselm.—LER. ' 

_ (12) What Lord Hale says is undoubtedly true, that ‘‘the original of the common law 
is ie SG eeen as the head of the Nile.” Hist. Com. Law, 55.—CHRISTIAN. 

13) General customs are never proved before the j but are determi j 
Gordon v. Little, 8S. & R. (Pa.) Lee 559 (1822). red cena se eo 

(14) There is no common law of the country designated geographically as the United 
States. The Union is composed of sovereign and independent States, each of which may 
have its local usages, customs, and common law. There is no principle which pervades 
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: This unwritten, or common, law is properly distinguishable into three 
kinds: 1. General customs; which are the universal rule of the whole king- 
dom, and form the common law, in its stricter and more usual significa- 
tion.(15) 2. Particular customs; which, for the most part, affect only the 
inhabitants of particular districts. 3. Certain particular laws; which, by 
custom, are adopted and used by some particular courts, of pretty general 
and extensive. jurisdiction. (16) 

*I. As to general customs, or the common law, properly so called; [*68 
this is that law, by which proceedings and determinations in the king’s 
ordinary courts of justice are guided and directed.(17) This, for the most 
part, settles the course in which lands descend by inheritance; the manner 
and form of acquiring and transferring property; the solemnities and obliga- 
tion of contracts; the rules of expounding wills, deeds, and acts of parlia- 
ment; the respective remedies of civil injuries; the several species of temporal 
offences, with the manner and degree of punishment; and an infinite number 
of minuter particulars, which diffuse themselves as extensively as the ordinary 
distribution of common justice requires.(18) Thus, for example, that there 
shall be four superior courts of record, the Chancery, the King’s Bench, the 
Common Pleas, and the Exchequer;—that the eldest son alone is heir to his 
ancestor;—that property may be acquired and transferred by writing;—that 
a deed is of no validity unless sealed and delivered;—that wills shall be con- 
strued more favorably, and deeds more strictly;—that money lent upon bond 
is recoverable by action of debt;—that breaking the public peace is an offence, 


the Union and has the authority of law that is not embodied in the constitution and acts 
of Congress. As the federal government has no powers not specially delegated, and no 
jurisdiction over the regulation of real and personal property, nor over crimes, except 
such as relate to federal subjects, the common law neither is, nor could it by legislative 
adoption be made, a part of the federal system. Wheaton v. Peters, 8 Pet. 658. United 
States v. Hudson, 7 Cranch, 32. United States v. Coolidge, 1 Wheat. 415. United States 
v. Worrall, 2 Dall. 384. 

(15) Symbol writing in use in tax records, such as ‘‘ EK? N W‘” for ‘“‘the East % of the 
Northwest %,”’ is not such a custom as will be recognized by the courts. Power v. Bow- 
dle, 3 N. Dak. I19 (1893). tae 

(16) It is true that the common law was the substratum of the jurisprudence of the thir- 
teen States by whom the constitution of the United States wasat first adopted. The men 
by whom it was framed had been educated under that system, and many of them lawyers. 
No doubt, upon the commonly-received principles of interpretation, the language of that 
instrument, and the technical terms employed in it, are to be construed by the common 
law. Of the remaining States, Vermont was formed out of territory originally belonging 
to New Hampshire, and Maine from Massachusetts. Of the States which have since ac- 
ceded to the Union, Kentucky, Tennessee, Ohio, Indiana, Mississippi, Illinois, Alabama, 
Michigan, Wisconsin, Iowa, comprise territory which originally belonged to one or more 
of the thirteen States and was ceded by them to the United States. Louisiana, Missouri, 
and Arkansas were formed out of territory ceded to the United States by France by the 
treaty of April 30, 1803. Florida was formed out of territory ceded by Spain by the treaty 
of February 22, 1819. Texas, an independent republic, but originally one of the 
United States of Mexico, was received into the Union by a joint resolution of Con- 
gress, approved March 1, 1845. California was formed of part of the territory ceded to 
the United States by the Mexican Republic by the treaty of Guadaloupe Hidalgo, Feb- 
Re weouat Arkansas, and California, the common law has been adopted by 
express legislative enactment, so that Louisiana is the only State in which any other law 

revails. In that State the law of France, which is the Roman civil law with such mod- 
ifications as obtained at the time of her purchase, is the foundation of her jurisprudence, 
for it is a well-settled principle of international law, that whenever a country 1s conquered 
by or ceded to another, the law of that country i it re at aos of its cession or con- 

i ntil it is changed by its new master.—SHARSWOOD. 
an ie Meena customs ce abate as prevail throughout a country and become ais 
law of that country, and their existence is to be determined by the court. Bodfis 
v. Fox et al., 23 Me. 90, 95, (1843), Newcomb v. Smith, 2 Pinney (Wis. ) 162 (1874). 
(18) Hulley v. Sec. & T. Co., 5 Del. Ch. 589 (1835). 
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and punishable by fine and imprisonment:—all these are doctrines that are. 
not set down in any written statute or ordinance, but depend merely upon 
immemorial usage, that is, upon common law, for their support. 

Some have divided the common law into two principal grounds or founda- 
tions: 1. Established customs; such as that, where there are three brothers, 
the eldest brother shall be heir to the second, in exclusion of the youngest: 
and 2. Established rules and maxims; as, ‘‘ that the king can dono wrong, 
that no man shall be bound to accuse himself,’’ and the like. But I take 
these to be one and the same thing. For the authority of these maxims rests 
entirely upon general reception and usage: and the only method of proving, 
that this or that maxim is a rule of the common law, is by showing that it. 

hath been always the custom to observe it.(19) 
69*] * But here a very natural, and very material, question arises: how 
are these customs or maxims to be known, and by whom is their 
validity to be determined? ‘The answer is, by the judges in the several 
courts of justice.(20) They are the depositaries of the laws; the living 
oracles, who must decide in all cases of doubt, and who are bound by an oath 
to decide according to the law of the land.(21) The knowledge of that law 
is derived from experience and study; from the “ viginté annorum lucubra- 
tiones,’’(22) which Fortescue(z) mentions; and from being long personally 
accustomed to the judicial decisions of their predecessors. And indeed these 
judicial decisions are the principal and most authoritative evidence, that can 
be given, of the existence of such a custom as shall form a part of the common 
law. ‘The judgment itself, and all the proceedings previous thereto, are 
carefully registered and preserved, under the name of records (23) in public 
repositories set apart for that particular purpose; and to them frequent 
recourse is had, when any critical question arises, in the determination of 
which former precedents may give light or assistance. And therefore, even 
so early as the conquest, we find the ‘‘ prteritorum memoria eventorum’’(24) 
reckoned up as one of the chief qualifications of those, who were held to be 
““legibus patrie optime institutt.”’(0) (25) For it is an established rule to. 
abide by former precedents, where the same points come again in litigation: 
as well to keep the scale of justice even and steady, and not liable to waver 
with every new judge’s opinion; as also because the law in that case being 
solemnly declared and determined, what before was uncertain, and perhaps 
indifferent, is now become a permanent rule, which it is not in the breast of 
any subsequent judge to alter or vary from according to his private senti- 
ments: he being sworn to determine, not according to his own private judg- 
ment, but according to the known laws and customs of the land; not 
delegated to pronounce a new law, but to maintain and expound the old 
one.(26) Yet this rule admits of exception, where the former deter- 
*70] mination is most evidently contrary to reason; *much more if it be- 
clearly contrary to the divine law. But even in such cases the sub- 
sequent judges do not pretend to make a new law, but to vindicate the old 


(n) Cap. 8. (0) Seld. Review of Tith. ec. 8. 


ey Perry v. State, 43 Ala. 24 (1869); The Free State 9 Fed. cases, 767 (1873). 
eae a v. Crawford, 18 Conn. 371 (1847). Comm. v. Chapman, 54 Mass. 70 
1847). 
(21) Grisham and Ligan w, State, 2 Yerg. (Tenn.) 595 (1831). Bateman Com. Law 303. 
(22) [‘‘ The lucubrations of twenty years.’ 
(23) Fraser and wf. v. Willey, 2 Fla. 119 (1848). Bellows v. McCarty, 10 Watts GRas) 
24 (1841). Clayton v. Johnson, 36 Ark. 439 (1880). ; 
(24) [‘‘ The remembrance of past events.’’] 
(25) [“‘ Best instructed in the laws of their country.’’] 
(26) Tison v. Mattair, 8 Fla. 125 (1858). Haskett e¢ al. v. Maxey ef al., 134 Ind. 188 
(1892). Kosh Ko Nong v. Burton, 104 U. S. 678 (1881). Cooley’s Const. Lim., 93-4. 
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ome from misrepresentation. For if it be found that the former decision is. 
tnanifestly absurd or unjust,(27) it is declared, not that such a sentence was 
sad law, but that it was zof law, that is, that it is not the established custom 
of the realm, as has been erroneously determined. And hence it is that our 
lawyers are with justice so copious in their encomiums on the reason of the 
‘“sommon law; that they tell us, that the law is the perfection of reason, that 
itt always intends to conform thereto, and that what is not reason is not law. 
Not that the particular reason of every rule in the law can at this distance 
of time be always precisely assigned; but it is sufficient that there be nothing 
in the rule flatly contradictory to reason, and then the law will presume it to 
be well founded.(f) And it hath been an ancient observation in the laws 
of England, that whenever a standing rule of law of which the reason perhaps. 
could not be remembered or discerned, hath been wantonly broken in upon 
by statutes or new resolutions, the wisdom of the rule hath in the end 
appeared from the inconveniences that have followed the innovation. 
The doctrine of the law then is this: that precedents and rules must be 
followed, unless flatly absurd or unjust;(28) for though their reason be not 
(p) Herein agreeing with the civil law, Ff. 1, 3, be given for all the laws which our ancestors have- 
20, 21. ‘Non omnium, que a majoribus nostris constituta appointed; therefore we should not seek them; 
sunt, ratio reddi potest. Et ideo rationes eorum, que otherwise many of those laws which are established 


constituuntur, inquirt non oportet : alioquin multa ex would be subverted.’’] 
his, quz certa sunt, subvertuntur.”? |‘ Reasons cannot 


(27) But it cannot be dissembled, that both in our law, and in all other laws, there are 
decisions drawn from established principles and maxims, which are good law, though 
such decisions may be both manifestly absurd and unjust. But notwithstanding this, 
they must be rigorously adhered to by the judges in all courts, who are not to assume the 
characters of legislators. It is their province jus dicere, and not jus dare. Tord Coke, 
in his enthusiastic fondness for the common law, goes farther than the learned commen- 
tator: he lays down, that argumentum ab inconvententi plurimum valet in lege, because 
nihil quod est inconveniens est licitum. [The plea of inconvenience, is, in law, the most 
weighty, because, nothing which is inconvenient is lawful.] Mr. Hargrave’s note upon 
this is well conceived and expressed:—‘‘Arguments from inconvenience certainly deserve 
the greatest attention, and, where the weight of other reasoning is nearly on an equipoise, 
ought to turn the scale. But if the rule of law is clear and explicit, it is in vain to insist 
upon inconveniences; nor can it be true that nothing which is inconvenient is lawful, for’ 
that supposes in those who make laws a perfection which the most exalted human wisdom 
is incapable of attaining, and would be an invincible argument against ever changing the 
law.’’—Harg. Co. Lit. 66.—CHRISTIAN. : 

(28) Precedents and rules must be followed even when they are flatly absurd and unjust, 
if they are agreeable to ancient principles. If an act of parliament had been brought in 
at the close of a session, and passed on the last day, which made an innocent act criminal 
or even a capital crime; and if no day was fixed for the commencement of its operation, 
it had the same efficacy asif it had been passed on the first day of the session, and all 
who, during a long session, had been doing an act which at the time was legal and inof- 
fensive, were liable to suffer the punishment prescribed by the statute. (4 Inst. 25; 4 
Term. Rep. 660.) This was both flatly absurd and unjust; but it was the clear law of 
England, and could only be abrogated by the united authority of the king, Lords, and 
Commons in the parliament assembled, who, by the 33 Geo. III. c. 13, enacted that when 
the operation of an act of parliament is not directed to commence from any time specified 
within it, the clerk of the parliament shall endorse upon it the day upon which it receives 
the royal assent, and that day shall be the date of its commencement. Many other simi- 
lar instances might be adduced. : , oe ; 

It is therefore justly said in the civil law, that non omnium, que a majoribus constitula 
sunt, ratio reddi potest; et ideo rationes eorum que constituuntur, nquirt non oportet - 
alioguin multa ex his, que certa sunt, subvertuntur. Domat, 8.—CHRISTIAN. 

Professor Christian maintains that precedents and rules must be followed, even when 
they are flatly absurd and unjust, zf they are agreeable to ancient principles ; a condition 
which, it is apprehended, extracts the whole negation with which he would reverse the 
maxim in the text. Mr. Sedgwick contends, on the other hand, that Sir William Black- 
stone urges the doctrine too far, and sets up a distinction between legal precedents and 
laws, which, however sound in itself, does not aid the argument it 1s intended to enforce. 
“A Jaw,” he says, ‘‘is a public statute, solemnly framed by the legislative, and confirmed. 
by the executive, power. The decrees and determinations of the magistrates are not,, 
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obvious at first view, yet we owe such a deference to former times as not to 
suppose that they acted wholly without consideration. To illustrate this 
doctrine by examples. It has been determined, time out of mind, that a 
brother of the half blood shall never succeed as heir to the estate of his half 
brother, but it shall rather escheat to the king or other superior lord. (29) 
Now this is a positive law, fixed and established by custom, which custom is 

evidenced by judicial decisions, and therefore can never be departed 
*71] from by any modern judge without a breach of his oath and * the law. 

For herein there is nothing repugnant to natural justice;(30) though 
the artificial reason of it, drawn from the feodal law, may not be quite obvious 
to everybody.(31) And therefore, though a modern judge, on account of a 
supposed hardship upon the half brother, might wish it had been otherwise 
settled, yet it is not in his power to alter it. But if any court were now to 
determine, that an elder brother of the half blood might enter upon and seize 
any lands that were purchased by his younger brother, no subsequent judges 
would scruple to declare that such prior determination was unjust, was 


rigorously speaking, laws: legal precedents ought therefore not despotically to govern, 
but discreetly to guide. With laws it is otherwise: to them the judge in his adjudications 
must conform,’’ etc. Now, it is evident that our author is speaking of the common law, 
and his commentators must so understand him; which common law is as absolute as the 
parliamentary statutes, and must be as rigidly observed by the judicature. Assuming 
that the legal precedent, or the statute, is absurd and unjust, the only question is, by 
what authority shall it be abrogated? Mr. Sedgwick points to the judges on the bench; 
and Professor Christian maintains the sole and supreme right of the legislature to exercise 
this function. The spirit and practice of the constitution is with him, and it is well for 
the interests of public justice that they areso. In the multitude of counsels there is wis- 
dom; and the business of legislation, even upon the substitution of a wholesome law in 
the place of an absurd or unjust precedent, may well employ the highest wisdom in the 
state. There may be a difference of opinion as to what is absurd and unjust. For 
instance, the law of primogeniture has fallen under that censure from the lips of men 
whose station in society recommend even their hasty notions to the respect of their con- 
temporaries. It would be difficult to reconcile the preference of the first-born to the 
exclusion of all the other offspring of the same family, with the law of nature, or the law 
of God; yet no judge would dare to treat this rule of law as absurd or unjust, and substi- 
tute an equal division of the patrimony among all the children, upon the question being 
brought before him. Had he such power given him by the constitution, his fellows 
might exercise it also; and it is no overstrained conjecture to say that fluctuating and 
conflicting adjudications would be the consequence, producing much more mischief than 
can ensue from the enforcement of any precedent or rule of law, however absurd or 
unjust, till the legislature provides the proper remedy. 

So, it being a rule of law, that a person born in England owes a natural allegiance, 
from which he cannot release himself, it was held, that a person born in England, of 
French parents, but removed out of England immediately after his birth, and educated 
in France, was guilty of treason in joining the French in war against England. Foster, 
Co. L. 59.—Cuitty. Weyman v. Thompson, 52 N. J. Eq. 272 (1894). Lindsay v. Lind- 
say, 47 Ind. 287 (1874). Clariborne v. Henderson, 3 Va. 376 (1809). It is our duty to 
follow the deliberate judgment of the court whose successors we are unless it appears to 
be ‘‘flatly absurd or unjust,”’ or ‘‘except for very cogent reasons and upon a clear mani- 
festation of error.’’ 1 Kent, 475. Weyman v. Thompson, 52 N. J. Eq. 272 (1894). 

Ge ) er is no longer the law in England, it was abolished by stat. 3 and 4 William IV. 
c. 106, 3 9. 

(30) But it is certainly repugnant to natural reason, where a father leaves two sons by 
two different mothers, and dies intestate, and a large estate descends to his eldest son, who 
dies a minor or intestate, that this estate should go to the lord of the manor, or to the 
king, rather than to the younger son. When such a case happens in the family of a 
nobleman or a man of great property, this law will then appear so absurd and unreason- 
able that it will not be suffered to remain long afterwards to disgrace our books. See 
book ii. p. 231.—CHRISTIAN. 

(31) The more advanced student may consult Mr. Humphrey’s ‘‘ Observations on the 
Actual State of the English Laws of Real Property, with the Outline of a Code;’’ a pro- 
duction indicative of great mental vigor. He states the evil with perspicuity; whether 
it be fundamental, or whether it be one merely of inconvenient anomaly; and, with 
el penne, and, to many, with irresistible reason on his side, suggests the antidote. 
—CHITTY, 
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unreasonable, and therefore was xof Jaw. So that the law, and the opinion 
of the judge, are not always convertible terms, or one and the same thing; 
since it sometimes may happen that the judge may mzstake the law. eee 
the whole, however, we may take it as a general rule, ‘‘ that the decisions of 
courts of Justice are the evidence of what is common law:’’(32) in the same 
manner as, in the civil law, what the emperor had once determined was to 
serve for a guide for the future. (¢) (33) 

The decisions therefore of courts are held in the highest regard, and are 
_ not only preserved as authentic records in the treasuries of the several courts 

but are handed out to public view in the numerous volumes of reports which 
furnish the lawyer’s library. These reports are histories of the several 
cases, with a short summary of the proceedings, which are preserved at large 
in the record; the arguments on both sides, and the reasons the court gave 
for its judgment; taken down in short notes by persons present at the deter- 
mination.(34) And these serve as indexes to, and also to explain the records, 
which always, in matters of consequence and nicety, the judges direct to be 
searched. ‘The reports are extant in a regular series from the reign of king 
Edward the Second inclusive; and from this time to that of Henry the 
*Highth, were taken by the prothonotaries, or chief scribes of the [*72 
court, at the expense of the crown, and published axnually, whence 
they are known under the denomination of the year books. And it is much 
to be wished that this beneficial custom had, under proper regulations, been 


(q) ‘St imperialis majestas causam cognitionaliter shall immediately declare his opinion, let all the 
examinaverit, et partibus, cominus constitutis, senten- judges of the land know that this is law, not only 
tiam dixerit, omnes omnino judices, qui sub nostro im- with respect to that cause which first produced the 
perio sunt, sciant hanc esse legem, non solum illi cause opinion, but to every other of the like nature.’’] G1 
pro qua producta est, sed et in omnibus similibus.”’ [Tf 14, 12. : 
the Emperor shall have examined the cause, and 


(32) State v. Burpee, 65. Vt. 11 (1892). 

(33) It is not possible to lay down, with mathematical precision, any rule in regard to 
the authority of precedents. Every judge and every court must consider that their 
function is jus dicere and not jus dare. Wow far previous determinations ought to be 
regarded as definitely settling any point or principle of law, will depend very much upon 
circumstances. The character of the court, and of the times in which such decision took 
place, will have its weight; and not a little, after all, will depend upon the tone and 
tendency of prevailing opinions. No constitutional lawyer would now think of citing 
precedents in State trials during the Tudors. The rule anciently applied in actions of 
slander with ridiculous particularity—verba sunt accipienda in mitiort sensu—[words are 
to be taken in their milder sense, ] has been exploded, and a large class of solemn adjudi- 
cations, made while it prevailed, are of no authority. Thus: ‘‘You have poisoned your 
husband.” ‘‘ Sir Thomas Holt struck his cook on the head with a cleaver, and cleaved 
her head: the one part lay on one shoulder, and the other on the other:’’ in both cases 
held not actionable. 1 Roll. Abr. 71. Cro. Jac. 184. For, though she poisoned her 
husband, he might not have died: Though he cleaved the cook’s head into two parts, the 
wound might not have been mortal. So in regard to the bar of the statute of limitations. 
Almost any admission or acknowledgment was greedily caught at to take the case out of 
the statute. ‘Prove your debt, and I will pay you: I am ready to account; but nothing 
is due.” Cowp. 548. ‘‘Asto the matters between you and me, they will be rectified.” 
27T.R. 760. ‘What an extravagant bill you have sent me!’ Peake, 93. “‘I do not 
consider myself to owe a farthing, it being more than six years since I contracted.” 4 
East., 599 These are some of the acknowledgments held sufficient. These cases are not 
now considered as authority. Many other changes of the judicial current might be cited 
illustrative. of the position that the declaration of what the law is rests in the sound, con- 
scientious judgment of the court; the weight to be allowed to prior determinations 
depending altogether upon the circumstances of the case. A recent decision, which has 
not been frequently recognized nor grown into a landmark, is not entitled to so much 
respect as one of older date, of which such a remark may be predicated. Hardly a modern 
report-book appears in which some prior case is not found in express terms overruled. A 
court or judge ought to be very cautious even in regard to recent cases, much more in 
regard to older ones, especially such as have been subsequently recognized and acted on. 
It is best to err on the safe side; and the safe side is stare decists. -SHARSWOOD. 

(34) Binn’s Jus. (10 ed. 1895) 80. 
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continued to this day; for, though king James the First, at the instance of 
Lord Bacon, appointed two reporters(7) with a handsome stipend for this 
purpose, yet that wise institution was soon neglected, and from the reign of 
Henry the Eighth to the present time this task has been executed by many 
private and contemporary hands; who sometimes through haste and inaccu- 
racy, sometimes through mistake and want of skill, have published very 
crude and imperfect (perhaps contradictory) accounts of one and the same 
determination. Some of the most valuable of the ancient reports are those 
published by Lord Chief-Justice Coke; a man of infinite learning in his pro- 
fession, though not a little infected with the pedantry and quaintness of the 
times he lived in, which appear strongly in all his works. However, his 
writings are so highly esteemed, that they are generally cited without the 
author’s name. (s) 

Besides these reporters, there are also other authors, to whom great venera- 
tion and respect is paid by the students of the common law. Such are Glanvil 
and Bracton, Britton and Fleta, Hengham and Littleton, Statham, Brooke, 
Fitzherbert, and Staundforde,(35) with some others of ancient date; whose 
treatises are cited as authority, and are evidence that cases have formerly 
happened in which such and such points were determined, which are now 
become settled and first principles. One of the last of these methodical 
writers in point of time, whose works are of any intrinsic authority in the 

courts of justice, and do not entirely depend on the strength of their 
*73] quotations from older authors, is the *same learned judge we have 

just mentioned, Sir Edward Coke; who hath written four volumes of 
institutes, as he is pleased to call them, though they have little of the institu- 
tional method to warrant such a title. The first volume is a very extensive 
comment upon a little excellent treatise of tenures, compiled by Judge Little- 
ton in the reign of Edward the Fourth. ‘This comment is a rich mine of 
valuable common law learning, collected and heaped together from the ancient 
reports and year books, but greatly defective in method.(#) The second vol- 
ume is a comment upon many old acts of parliament, without any system- 
atical order; the third a more methodical treatise of the pleas of the crown; 
and the fourth an account of the several species of courts. (z) 

And thus much for the first ground and chief corner-stone of the laws of 
England, which is general immemorial custom, or common law, from time to 
time declared in the decisions of the courts of justice; which decisions are 


(r) Pat. 15, Jac. I. p. 18, 17 Rym. 26. For sometimes we call them 1, 2, and 3 Cro. but 

(s) His reports, for instance, are styled kar’ e£0 xny, more commonly Cro. Eliz., Cro. Jac., and Cro. Car. 
{by way of pre-eminence] the reports, and, in quoting (t) It is usually cited either by the name of Co. 
them, we usually say, 1or2 Rep., not 1or2 Coke’s _—‘ Litt. or as 1 Inst. : 
Rep. as in citing other authors. The reports of (u) These are cited as 2, 3, or 4 Inst. without any 
Judge Croke are also cited in a peculiar manner, by ®Uthor’sname. An honorary distinction, which, we 
the names of those princes in whee reigns the cases Observed, is paid to the works of no other writer; the 
reported in his three volumes were determined; viz. 8enerality of reports and other tracts being quoted 
Queen Elizabeth, King James, and King Charlesthe 1 the name of the compiler, as 2 Ventris, 4 Leonard, 
First; as well as by the number of each volume. 1 Siderfin, and the like. 


(35) The works of these authors are distinguished by the following titles:—‘ Glanvil’s 
Treatise of the Laws and Customs of England,” written in the time of Henry II., edit. 
1780; ‘‘ Bracton’s Treatise of the Laws and Customs of England,” written in the reign 
of Henry IIL., edit. 1569; ‘‘ Britton, corrected by Wingate,’’ edit. 1640; ‘‘ Fleta, or a Com- 
mentary upon the English Law,’ written by an anonymous author (a prisoner in the 
Fleet) in the time of Edw. I., with a small Treatise, called ‘“‘ Fet Assavoir,’’ annexed, and 
Mr. Selden’s ‘‘ Dissertations,” edit. 1685; ‘‘ Hengham, [Chief-Justice of the King’s Bench 
in the time of Edw. I.] Summa Magna and Parva, treating of Essoigns and Defaults in 
Writs of Right, Writs of Assize and Dower, etc.,’’ which is printed with ‘‘ Fortescue de 
Laudibus Legum Angliz,”’ edit. 1775; ‘‘ Littleton’s Tenures,’”’ variousedits. ‘‘Statham’s 
Abridgment, containing the Cases down to the End of Henry VI.:” only one edit., with- 
out date; ‘‘Brooke’s Grand Abridgment of the Law,” 1573; ‘‘Fitzherbert’s Grand 
Abridgment of the Law,”’ 1665; ‘‘ Staundforde’s Pleas of the Crown,’’ to which is added 
an “ Rxposition of the King’s Prerogative,’ 1607.—CHI?TTy. 
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Preserved among our public records, explained in our reports, and diges 
ee general use in the authoritativ. wanes of the pence en ee 
The Roman law, as practiced in the times of its liberty, paid also a great 
regard to custom; but not so much as our law: it only then adopting it, when 
the written law was deficient. Though the reasons alleged in the digest (v) 
will fully justify our practice, in making it of equal authority with, when it 
is not contradicted by, the written law. ‘‘ For since, (says Julianus ) the 
written law binds us for no other reason but because it is approved by the 
judgment of the people, therefore those laws which the people have approved 
without writing ought also to bind everybody. For where is the 
difference, whether the people declare their *assent to a law by suffrage, [*74 
or by a uniform course of acting accordingly ?”’ ‘Thus did they reason 
while Rome had some remains of her freedom; but, when the imperial 
tyranny came to be fully established, the civil laws speak a very different 
language. “Quod principt placuit(36) legis habet vigorem,; cum populus et 
ef im eum omne suum imperium et potestatem conferat,’’ says Ulpian.(w) 
“Imperator solus et conditor et interpres tegls existimatur,’’(37) says the 
code.(+) And again, ‘‘ sacrileg? instar est rescripto principis obviard.’’ (38) 
(vy) And indeed it is one of the characteristic marks of English liberty, 
that our common law depends upon custom;(39) which carries this internal 
evidence of freedom along with it, that it probably was introduced by the 
voluntary consent of the people. (40) 


(v) £f. 1, 3, 32 (x) C.1, 14, 12. 
(w) #f. 1, 4, 1. (y) @.1, 23, 5. 


(36) [The constitution of the prince has the force at law, as the people place all their 
power and authority in his hands. ] 

This is the first sentence of the definition of a constitution in the beginning of the 
Institutes. It ought to be cited at length, that it may receive the execration it deserves. 
It is no wonder, from this specimen, that the civil law should have experienced such pro- 
tection and patronage from all the despotic governments of Europe, and such opposition 
and detestation from the sturdy English barons. 

The President of the United States, in time of war, when the civil power is suspended 
by force, may govern through his military officers, by martial law; in all other times, 
the civil law excludes martial law—government by the war power. Griffin v. Wilcox, 
21 Ind. 386 (1863). 

ConstituTIo.—Sed et quod principt placuit, legis habet vigorem: quum lege regia, que 
de ejus imperio lata est, populus et, et in eum omne imperium suum et potestatem con- 
cedat. Quodcunque ergo imperator per epistolam constituit, vel cognoscens decrevit, vel 
edicto precepit, legem esse constat; hec sunt, que constitutiones appellantur. Plane ex 
his quedam sunt personales, que nec ad exemplum trahuntur quoniam non hoc princeps 
vult, nam quod alicui ob meritum indulsit, vel si quam penam irrogavit, ve st cut sine 
exemplo subvenit, personam non transgreditur. Alie autem, quum generales sint, 
omnes procul dubio tenent. Inst. 1, 2,6.—CHRISTIAN. [CONSTITUTION.—But also that 
which the prince pleases has the force of law: as by a law called the LEX REGIA, the 
people yield all their authority and power to him. It is evident, therefore, that whatever 
the emperor has appointed by rescript, decreed as a judge, or ordained by edict, is law; 
these are what are called constitutions. Of these some are personal, which are not 
brought forward as precedents, the prince not willing it; for what he has conferred as 
matter of grace, or reward, or inflicted as punishment, or granted as unprecedented 
indulgence, does not extend beyond the particular object of it. But what is general, is 
doubtless binding on all.] ; 

(37) [The emperor alone is deemed both the maker and interpreter of the law. ] 

(38) It is like sacrilege to oppose the rescript of the emperor. : 

(39) [For an examination of the question of trade usages, customs, etc., see Lawson’s 
Usages and Cust. (1881)]. - é : ; 

(40) Lord Chief-Justice Wilmot has said that “the statute law is the will of the legisla- 
ture in writing; the common law is nothing else but statutes worn out by time. All our 
law began by consent of the legislature, and whether it is now law by usage or writing 1s 
the same thing. (2 Wils. 348.) And statute law, and common law, both originally 
flowed from the same fountain.”’ (Ib. 350.) And to the same effect Lord Hale declares 
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II. The second branch of the unwritten laws of England are particular 
customs, or laws, which affect only the inhabitants of particular districts. (41) 
These particular customs, or some of them, are without doubt the remains 
of that multitude of local customs before mentioned, out of which the com- 
mon law, as it now stands, was collected at first by king Alfred, and after- 
wards by king Edgar and Edward the confessor: each district mutually 
sacrificing some of its own special usages, in order that the whole kingdom 
might enjoy the benefit of one uniform and universal system of laws. But 
for reasons that have been now long forgotten, particular counties, cities, 
towns, manors, and lordships, were very early indulged with the privilege 
of abiding by their own customs, in contradistinction to the rest of the 
nation at large: which privilege is confirmed to them by several acts of 
parliament. (2) 
Such is the custom of gavelkind in Kent, and some other parts of the 
kingdom, (though perhaps it was also general till the Norman con- 
*75] quest,) which ordains, among other things, *that not the eldest son 
only of the father shall succeed to his inheritance, but all the sons. 
alike; and that, though the ancestor be attainted and hanged, yet the heir 
shall succeed to his estate, without any escheat to the lord. (42)—Such is the 
custom that prevails in divers ancient boroughs, and therefore called borough- 
English, that the youngest son shall inherit the estate, in preference to all 
his elder brothers.—Such is the custom in other boroughs, that a widow 
shall be entitled, for her dower, to all her husband’s lands; whereas, at the 
common law, she shall be endowed to one-third part only.—Such also are 
the special and particular customs of manors, of which every one has more 
or less, and which bind all the copyhold and customary tenants that hold of 
the said manors.—Such likewise is the custom of holding divers inferior 
courts, with power of trying causes, in cities and trading towns, the right of 
holding which, when no royal grant can be shown, depends entirely upon 
immemorial and established usage.—Such, lastly, are many particular cus- 
toms within the city of London, with regard to trade, apprentices, widows, 


(z) Mag. Cart. 9 Hen. III. c. 9.—I Edw. III. st. 1. c. 1.—and 2 Hen. IV. c. 1. 


“‘that many of those things that we now take for common Jaw, were undoubtedly acts of 

arliament, though now not to be found of record. (Hist. Com. Law, 66.) Though this. 
is the probable origin of the greatest part of the common law, yet much of it certainly 
has been introduced by usage, even of modern date, which general convenience has. 
adopted. Asin the civil law, szne scripto jus venit, quod usus approbavit, nam diuturni 
mores consensu utentium comprobati legem imitantur. (Inst. 1,2, 9.) Of this nature in 
this country is the law of the road, viz.: that horses and carriages should pass each other 
on the whip-hand. This law has not been enacted by statute, and is so modern, that 
perhaps this is the first time that it has been noticed ina book of law. But general con- 
venience discovered the necessity of it, and our judges have so far confirmed it, as to- 
declare frequently, at 7si prius, that he who disregards this salutary rule is answerable 
in damages for all the consequences. 

The action in which this rule is applied, viz.: for negligently driving a carriage, by 
which any one is injured, is as ancient as the common law; but the uniform determina- 
tion of the judges that the non-observance of this rule is negligence is of modern date. 

It is now decided, that, where an injury is done by a man’s driving his carriage on the 
wrong side of the road, the action must be trespass, 77 ef armis. Lord Ellenborough and 
the court laid down generally, that, where there is an immediate injury from an imme- 
diate act of force, the proper remedy is trespass, and wilfulness is not necessary to con- 
stitute trespass. 3 East, 593. 

When two carriages meet, the impact is a reciprocal act of force; but the force of that 
only is wrongful which is on the wrong side of the way.—CHRISTIAN. 

It should be remembered, however, that, when the carriage is driven by a servant, the 
action against the master must always be trespass on ¢he case, unless, indeed, the wrong. 
was committed by the immediate command of the master.—SHARSWOOD. 

(41) Bowyer’s Comm. Const. Law Eng. 8 (2 ed. 1846). 

(42) Bouv. Law Dict. Black’s Law Dict. 
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orphans, and a variety of other matters. All these are contrary to the 
general law of the land,(43) and are good only by special usage; though the 
customs of London are also confirmed by act of parliament. (a) 

To this head may most properly be referred a particular system of customs 
used only among one set of the king’s subjects, called the custom of mer- 
chants, or lex mercatoria:(44) which, however different from the general 
rules of the common law, is yet ingrafted into it, and made a part of it;(d) 
being allowed, for the benefit of trade, to be of the utmost validity in all 
commercial transactions; for it is a maxim of law, that (45) ‘‘cuilibetin sua 
arte credendum est.’’ (46) 

The rules relating to particular customs regard either the proof of their 
existence; their /egal/ity when proved; or their usual method of allowance. 
And first we will consider the rules of proof. 


(a) 8 Rep. 126; Cro. Car. 347. (6) Winch. 24, 


(43) Grand Bk. v. Blanchard, 23 Mass. 306 (1839). 

(44) State v. Hodge, 50 N. H. 524 (1869). 

(45) Everyone is to be credited in matters of his own profession. 

(46) The lex mercatoria, or the custom of merchants, like the lex et consuetudo parlia- 
mentt, describes only a great division of the law of England. The laws relating to bills 
of exchange, insurance, and all mercantile contracts, are as much the general law of the 
land as the laws relating to marriage or murder. But the expression has very unfortu- 
nately led merchants to suppose, that all their crude and new-fangled fashions and devices 
immediately become the law of the land; a notion which, perhaps, has been too much 
encouraged by our courts. Merchants ought to take their law from the courts, and not 
the courts from merchants; and when the law is found inconvenient for the purposes of 
extended commerce, application ought to be made to parliament for redress. Merchants 
ought to be considered in no higher degree their own legislators or judges upon subjects 
of commerce, than farmers or sportsmen in questions upon leases or the game-laws. For 
the position of Lord Coke ought never to be forgotten:—‘‘ That the common law has no 
controller in any part of it, but the high court of parliament; and if it be not abrogated 
or altered by parliament, it remains still, as Littleton saith.’ (Co. Litt. 115.) This is 
agreeable to the opinion of Mr. Justice Foster, who maintains that ‘‘ the custom of mer- 
chants is the general law of the kingdom, and therefore ought not to be left toa jury 
after it has been settled by judicial determinations.’”’ 2 Bur. 1226.—CHRISTIAN. 

That large branch of law which relates to the transactions of commerce is now a part 
of the municipal law of the country, whether it be found in statutes or codes, or adopted 
by general reasoning and the authority of the opinions of jurists and civilians. It is 
taken notice of judicially by the courts, and is not decided by the jury, as a mere custom 
would be. Mercantile usage is often appealed to in order to explain doubtful words ina 
contract, but never to contradict or vary any settled rule or principle of law. The sources 
of the mercantile law are, mainly, the Roman law, the various codes of modern European 
nations, and the writings of general jurists; but it is not to be denied that these questions 
were originally treated in England as matters of custom, and were referred to the decision 
of a jury of merchants. After one point of such custom was ascertained by the verdict 
of a jury, it was not considered proper to submit the same question to another jury, but 
it was thereafter judicially noticed and applied by the court. ‘‘ Before the time of Lord 
Mansfield,’ says Mr. J. Buller, ‘‘ we find that, in courts of law, all the evidence in mer- 
cantile cases was thrown together: they were left generally to a jury, and they produced 
no established principle. From that time, we all know, the great study has been to find 
out some certain general principles, which shall be known to all mankind, not only to 
rule the particular case then under consideration, but to serve as a guide for the future. 
Most of us have heard those principles stated, reasoned upon, enlarged, and explained, 
till we have been lost in admiration of the strength and stretch of the human understand- 
ing. And I should be very sorry to find myself under a necessity of differing from any 
case, which has been decided by Lord Mansfield, who may be truly said to be the founder 
of the commercial law of this country.” (2 T. R. 73.) “The law merchant,” said Lord 
Denman, “ forms a branch of the law of England; and those customs which have been 
universally and notoriously prevalent amongst merchants, and have been found by 
experience to be of public use, have been adopted as a part of it, upon a principle of 
convenience, and for the benefit of trade and commerce; and, when so adopted, it is 
unnecessary to plead and prove them. They are binding on all without proof. Accord- 
ingly, we find that usages affecting bills of exchange and bills of lading are taken notice 
of judicially.” 6 Man. & Gr. 665.—SHARSWOOD, 
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*76] *As to gavelkind, and borough-English, the law takes particular 

notice of them,(c) and there is no occasion to prove that such customs 
actually exist, but only that the lands in question are subject thereto. All 
other private customs must be particularly pleaded,(@) and as well the exist- 
ence of such customs must be shown, as that the thing in dispute 1s within 
the custom alleged. The trial in both cases (both to show the existence of the 
custom, as, ‘‘that in the manor of Dale, lands shall descend only to the heirs 
male, and never to the heirs female;’’ and also to show “‘ that the lands in 
question are within that manor’’) is by a jury of twelve men, and not by the 
judges; except the same particular custom has been before tried, determined, 
and recorded in the same court. (e) ‘ 

The customs of London differ from all others in point of trial: for, if the 
existence of the custom be brought in question, it shall not be tried by a jury, 
but by certificate from the lord mayor and aldermen by the mouth of their 
recorder;(/) unless it be such a custom as the corporation is itself interested 
in, as a right of taking toll, etc.; for then the law permits them not to certify 
on their own behalf. ( ¢) a4 

When a custom is actually proved to exist, the next inquiry is into the 
legality of it; for, if it is not a good custom, it ought to be no longer used. 
“Malus usus abolendus est’’ is an established maxim of the law.(#) ‘To 
make a particular custom good, the following are necessary requisites. 

1. That it have been used so long, that the memory of man runneth not to 
the contrary.(47) So that, if any one can show the beginning of it, it is no 

good custom. For which reason no custom can prevail against an 
*77] express act of *parliament,(48) since the statute itself is a proof of a 
time when such a custom did not exist.(z) (49) 

2. It must have been continued. Any interruption would cause a temporary 
ceasing: the revival gives it a new beginning, which will be within time of 
memory, and thereupon the custom will be void. But this must be under- 
stood with regard to an interruption of the 7ighf,; for an interruption of the 
possession only, for ten or twenty years, will not destroy the custom.(7) As 


(c) Co. Litt. 175. 4 Hob. 85. 
(d) Litt. 2 265. h) Litt. ¢ 212; 4 Inst. 274. 
6 Dr. and St. 1, 10. i) Co. Litt. 114. 

) Cro. Car. 516. Jj) Co. Litt. 114. 


(47) It seems that a custom beginning within any time after the first year of the reign 
of king Richard I. is bad.—Cuitty. Beall v. Surviving Exrs., Fox 4 Ga. 425 (1848). A 
custom is said to be such a usage as by common consent and uniform practice has become 
the law of the place, or of the subject matter to which it relates. It is a law established 
by long usage. Usage on the other hand is an established method of dealing adopted in 
a particular place, or by those engaged ina particular vocation or trade which acquires 
legal force because people make contracts in reference to it. 1 Bouy. Law Dict. p. 463. 
Black’s Law Dict. p. 312. See also Burrill’s Law Dict. Anderson’s Law Dict. and 
Abbot’s Law Dict. Am. and Eng. Enc. of Law, vol. 27, p. 706. 

(48) Therefore, a custom that every pound of butter sold in a certain market should 
weigh eighteen ounces is bad, because it is directly contrary to 13 and 14 Car. II. c. 26, 
which directs that every pound, throughout the kingdom, should contain sixteen 
ounces. (3 T. R. 271.) But there could be no doubt, I conceive, but it would be a good 
custom to sell lumps of butter containing eighteen ounces; for, if it is lawful to sell a 
pound, it must be so to sell a pound and any aliquot part of one. The inconvenience 
and deception arise from calling that a pound in one place which is not a pound in 
another.—CHRISTIAN. Therefore, where a contract is made to sell specified goods by 
quantities of weight or measure, this must mean statute weight or measure. As, if a 
plaintiff declares for breach of contract, in not delivering ‘‘ four hundred bushels of oats,’’ 
and it is proved the agreement was for four hundred bushels in some particular meas- 
ure other than the Winchester bushel, which is the statute measure, this is a fatal variance, 
and the plaintiff would be nonsuited. See 4 T. R. 314. 6T. R. 338. 4 Taunton, to2. 
11 East. 300.—CHITTY. 

(49) Ocean Beach Ass’n v. Brinley, 34 N. J. Eq. 448 (1881). 1 Barb. Rights Pers. and 
Prop. 49 (1890). 
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if the inhabitants of a parish have a customary right of watering their cattle 
at a certain pool, the custom is not destroyed, though they do not use it for 
ten years; it only becomes more difficult to prove: but if the righ? be any how 
discontinued for a day, the custom is quite at an end. 

3. It must have been peaceable, and acquiesced in; not subject to contention 
and dispute.(#) For as customs owe their original to common consent, their 
being immemorially disputed, either at law or otherwise, is a proof that such 
consent was wanting. 

4. Customs must be veasonadle,(Z)(50) or rather, taken negatively, they 
must not be unreasonable. Which is not always, as Sir Edward Coke says, 
(m) to be understood of very unlearned man’s reason, but of artificial and 
legal reason, warranted by authority of law. Upon which account a custom 
may be good, though the particular reason of it cannot be assigned; for it 
sufficeth, if no good legal reason can be assigned against it. ‘Thus a custom 
in a parish, that no man shall put his beasts into the common till the third of 
October, would be good; and yet it would be hard to show the reason why 
that day in particular is fixed upon, rather than the day before or after. But 
a custom, that no cattle shall be put in till the lord of the manor has first put 
in his, is unreasonable, and therefore bad: for peradventure the lord will 
never put in his, and then the tenants will lose all their profits. (7) 

* 5. Customs ought to be certain. A custom, that lands shall descend [*78 
to the most worthy of the owner’s blood, is void; for how shall this 
worth be determined? but a custom to descend to the next male of the blood, 
exclusive of females, is certain, and therefore good.(o0) A custom to pay 
two-pence an acre in lieu of tithes, is good; but to pay sometimes two-pence, 
and sometimes three-pence, as the occupier of the land pleases, is bad for its 
uncertainty. Yet a custom, to pay a year’s improved value for a fine on a 
copyhold estate, is good; though the value is a thing uncertain: for the 
value may at any time be ascertained; and the maxim of law is,(51) zd certum 
est, quod certum reddi potest.(52) 

6. Customs, though established by consent, must be (when established) 
compulsory, (53) and not left to the option of every man, whether he will use 
them or no. ‘Therefore a custom, that all the inhabitants shall be rated 
toward the maintenance of a bridge, will be good; but a custom, that every 
man is to contribute thereto at his own pleasure, is idle and absurd, and 
indeed no custom at all. 

7. Lastly, customs must be consistent with each other: one custom cannot 
be set up in opposition to another. For if both are really customs, then both 
are of equal antiquity, and both established by mutual consent; which to say 
of contradictory customs is absurd. ‘Therefore, if one man prescribes that 


j n) Co. Copyh. 3 33. 
iQ ae 2 212. {% 1 Roll. Tee 565. 
m) 1 Inst. 62. 


(50) A local custom authorizing the local factor in his own discretion, without the assent 
or knowledge of his principal to ship goods consigned to him for sale in his own market, 
to a factor of his own choosing, unknown to the principal in a different and distant 
market, is unreasonable. Wallace v. Morgan ef a/., 23 Ind. 403 (1864). 

(51) [That is certain which can be made certain. | : ee 

52) A custom that poor housekeepers shall carry away rotten wood in a chase is bad, 
being too vague and uncertain. 27, R. 758. A right to glean in the harvest-field can- 
not be claimed at common law; neither have the poor of a parish legally settled such 
right within the parish. 1 H. Bl. 51, 52. So, a custom for every inhabitant of an ancient 
messuage within a parish to take a profit a prendre in the land of an individual is bad, 
But such a right may be enjoyed by prescription or grant. 4 Term Rep. 717, 718. 2H. 
Bl. 393. 1Ld. Raym. 407. I Saund. 341, n. 3; 346, n. Cea RSENS ae 

(53) A custom, if good at all, is compulsory on all cases falling within it. rong v. 
Mich. G. T. R. R. Co., 15 Mich. 225 (1867). 
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by custom he has a right to have windows looking into another’s garden; the 
other cannot claim a right by custom to stop up or obstruct those windows: 
for these two contradictory customs cannot both be good, nor both stand 
together. He ought rather to deny the existence of the former custom. (p) 
Next, as to the alowance of special customs. Customs, in derogation of 
the common law, must be construed strictly.(54) Thus, by the cus- 
*79] tom of gavelkind, an infant of fifteen years * may, by one species of 
conveyance, (called a deed of feoffment, ) convey away his lands in fee- 
simple, or forever. Yet this custom does not empower him to use any other 
conveyance, or even to lease them for seven years; for the custom must be 
strictly pursued.(g)(55) And, moreover, all special customs must submit 
to the king’s prerogative. Therefore, if the king purchases lands of the 
nature of gavelkind, where all the sons inherit equally; yet, upon the king’s 
demise, his eldest son shall succeed to those lands alone.(7) And thus much 
for the second part of the /eges non scripte,(56) or those particular customs 
which affect particular persons or districts only.(57) 

III. The third branch of them are those peculiar laws, which by custom are 
adopted and used only in certain peculiar courts and jurisdictions. And by 
these I understand the civil and canon laws. (s) 

It may seem a little improper at first view to rank these laws under the 
head of leges non scripte, or unwritten laws, seeing they are set forth by 
authority in their pandects, their codes, and their institutions; their councils, 
decrees, and decretals; and enforced by an immense number of expositions, 
decisions and treatises of the learned in both branches of the law. But I do 
this, after the example of Sir Matthew Hale, (¢) because it is most plain, that 
it is not on account of their being w7ztten laws that either the canon law, or 
the civil law, have any obligation within this kingdom: neither do their force 
and efficacy depend upon their own intrinsic authority, which is the case of 
our written laws, or acts of parliament. They bind not the subjects of 

te 9 Rep. 58, (*) Hist. C. L. ¢. 2. 


gq) Co. Cop. 2 33. t) Hist. C. L. c. 2. 
(r) Co. Litt. 15. 


(54) This rule is founded upon the consideration that a variety of customs in different 
places upon the same subject is a general inconvenience. The courts, therefore, will not 
admit such customs but upon the clearest proof. So, where there is a custom that lands 
shall descend to the eldest sister, the courts will not extend this custom to the eldest 
niece, or to any other eldest female relation, but upon the same authority by which the 
custom between sisters is supported. 17. R. 466.—CHRISTIAN. Partridge v. Forsythe, 
29 Ala. 203 (1856). 

(55) There does not appear to be any authority for this; but, on the contrary, Sir 
Edward Coke, in the same section, says that a custom is not to be confined to literal 
interpretation; for, if there be a custom within a manor that copyhold lands may be 
granted in fee-simple, by the same custom they may be granted in tail for life, for years, 
or any other extent whatever, because cui licef quod majus non debet quod minus est non 
licere. [Where it is lawful for one to do a greater thing, it should not be unlawful to do 
a less. |—STEWART. 

(56) [Unwritten laws. ] 

(57) In some of the States—as in Pennsylvania, for instance—general customs and 
usage on certain subjects prevailed to such an extent as to produce a distinctive common 
law. In very few of the States, however, do any mere local customs exist such as are 
treated of by the commentator in this section. They, however, are to be carefully distin- 
guished from usages of trade or business. These are everywhere allowed their just influ- 
ence and operation. A usage of trade and business clearly proved to exist, to be ancient, 


notorious, reasonable, and consistent with law, is permitted to explain the meaning of 


ambiguous words in written contracts, and to control the mode and extent of their rights 


where the parties have been silent. But it is never admitted against the expressed agree- 


ment of the parties, nor in violation of any statute or well-established rule of law. Per- 
haps in some cases the courts have gone further than is here indicated; but the current 
of judicial decisions of late years has been to restrain and limit the allowance and influ- 
ence of special usages.—_SHARSWOOD. 


68 


SEcT. 3] OF ENGLAND. 79-80-81 


England, because their materials were collected from popes or emperors, were 
digested by Justinian, or declared to be authentic by Gregory. These con- 
siderations give them no authority here; for the legislature of England doth 
not, nor ever did, recognize any foreign power as superior or equal to it in 
this kingdom, or as having the right to give law to any, the meanest, 

of its subjects. But all the *strength that either the papal orimperial [*80 
laws have obtained in this realm, or indeed in any other kingdom in 
Europe, is only because they have been admitted and received by immemorial 
usage and custom in some particular cases, and some particular courts, (58) 
and then they form a branch of the deges non scripte, or customary laws; or 
else because they are in some other cases introduced by consent of parliament; 
and then they owe their validity to the leges scripte, or statute law. This is 
expressly declared in those remarkable words of the statute 25 Hen. VIII. 
¢. 21, addressed to the king’s royal majesty:—‘‘ This your grace’s realm, 
recognizing no superior under God but only your grace, hath been and is free 
from subjection to any man’s laws, but only to such as have been devised, 
made, and ordained w7thzz this realm, for the wealth of the same; or to such 
other as, by sufferance of your grace and your progenitors, the people of this 
your realm have taken at their free liberty, by their own consent, to be used 
among them; and have bound themselves by long use and custom to the observ- 
ance of the same; not as to the observance of the laws of any foreign prince, 
potentate, or prelate; but as to the customed and ancient laws of this realm, 
originally established as laws of the same, by the said sufferance, consents, 
and custom; and none otherwise.’’ 

By the civil law, absolutely taken, is generally understood the civil or 
municipal law of the Roman empire, as comprised in the institute, the code, 
and the digest of the emperor Justinian, and the novel constitutions of him- 
self and some of his successors. Of which, as there will frequently be 
occasion to cite them, by way of illustrating our own laws, it may not be amiss 
to give a short and general account. ; 

The Roman law (founded first upon the regal constitutions of their ancient 
kings, next upon the twelve tables of the decemvirz, then upon the laws or 
statutes enacted by the senate or people, the edicts of the preetor, and 
the responsa prudentum, or opinions of learned lawyers, and *lastly [*81 
upon the imperial decrees, or constitutions of successive emperors) 
had grown to so great a bulk, or, as Livy expresses it,(~) ‘‘ tam tmmensus 
aliarum super alias acervatarum legum cumulus,’’(59) that they were com- 
puted to be many camels’ load by an author who preceded Justinian.(v) 
This was in part remedied by the collections of three private lawyers, 
Gregorius, Hermogenes, and Papirius; and then by the emperor Theodosius 
the younger, by whose orders a code was compiled A. D. 438, being a 
methodical collection of all the imperial constitutions then in force; which 
Theodosian code was the only book of civil law received as authentic in the 
western part of Europe till many centuries after; and to this it is probable 
that the Franks and Goths might frequently pay some regard, in framing 
legal constitutions for their newly erected kingdoms: for Justinian commanded 
only in the eastern remains of the empire; and it was under his auspices that 


(uw) 1. 3, c. 34. (v) Taylor’s Elements of Civil Law, 17. 


amentary cases our courts occasionally recur to the reported judgments of the 
Bee IS conte aeicilian eases, for rules of decision. Davis v, Baugh Exr., 1 Senet 
(Tenn.) 479 (1853). The canon and civil law, as administered in the Recess 
Courts in England, are parts of the common law brought here by our ancestors as such, 
and have been adapted and used here in all cases to which they were applicable. Crump 
v. Morgan, 1 Iredell Eq. (N. C.) 91 (1843). ‘ 
(59) [‘‘ Such a vast pile of laws heaped one upon the other.’’] 
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the present body of civil law was compiled and finished by Tribonian and 
other lawyers, about the year 533. 

This consists of, 1. The institutes, which contain the elements or first 
principles of the Roman law, in four books. 2. ‘The digests, or pandects, in 
fifty books; containing the opinions and writings of eminent lawyers, digested 
in a systematical method. 3. A new code, or collection of imperial consti- 
tutions, in twelve books; the lapse of a whole century having rendered the 
former code of Theodosius imperfect. 4. The novels, or new constitutions, 
posterior in time to the other books, and amounting to a supplement to the 
code; containing new decrees of successive emperors, as new questions 
happened to arise. ‘These form the body of Roman law, or corpus guris 
civilis, as published about the time of Justinian; which, however, fell soon 
into neglect and oblivion, till about the year 1130, when a copy of the digests 
was found at Amalfi, in Italy; which accident, concurring with the policy of 

the Roman ecclesiastics,(w) suddenly gave new vogue and authority 
*82] to the civil law, introduced it into several nations, and *occasioned. 

that mighty inundation of voluminous comments, with which this 
system of law, more than any other, is now loaded. 

The canon law is a body of Roman ecclesiastical law, relative to such 
matters as that church either has, or pretends to have, the proper jurisdiction 
over. ‘This is compiled from the opinions of the ancient Latin fathers, the 
decrees of general councils, and the decretal epistles and bulls of the holy 
see; all which lay in the same disorder and confusion as the Roman civil law, 
till, about the year 1151, one Gratian, an Italian monk, animated by the 
discovery of Justinian’s pandects, reduced the ecclesiastical constitutions also 
into some method, in three books, which he entitled Concordia Discordantiunt 
Canonum,(60) but which are generally known by the name of Decretum 
Gratiant. ‘These reached as low as the time of pope Alexander III. The 
subsequent papal decrees, to the pontificate of Gregory IX., were published 
in much the same method, under the auspices of that pope, about the year 
1230, in five books, entitled Decretalia Gregorii Noni. A sixth book was 
added by Boniface VIII. about the year 1298, which is called Sextus Decre- 
talium. ‘The Clementine constitutions, or decrees of Clement V., were in 
like manner authenticated in 1317, by his successor John XXII., who also 
published twenty constitutions of his own, called the Exrtravagantes Joannis, 
all which in some measure answer to the novels of the civil law. Tio these 
have been since added some decrees of later popes, in five books, called 
Lxtravagantes Communes: and all these together, Gratian’s decree, Gregory’s. 
decretals, the sixth decretal, the Clementine constitutions, and the extrava- 
gants of John and his successors, form the corpus juris canonict, or body of 
the Roman canon law. 

Besides these pontifical collections, which, during the times of popery, were 
received as authentic in this island, as well as in other parts of Christendom, 
there is also a kind of natural canon law, composed of /egatine and provin- 

cial constitutions, and adapted only to the exigencies of this church 
*83] *and kingdom. ‘The /egatine constitutions were ecclesiastical laws, 

enacted in national synods held under the cardinals Otho and Othobon, 
legates from pope Gregory IX. and pope Clement IV. in the reign of king 
Henry III., about the years 1220 and 1268. The provincial constitutions 
are principally the decrees of provincial synods, held under divers archbishops 
of Canterbury, from Stephen Langton, in the reign of Henry III., to Henry 
Chichele, in the reign of Henry V.; and adopted also by the province of 


(w) See 2 1, page 18. 


(60) [The arrangement of the confused canons. ] 
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York (x) in the reign of Henry VI. At the dawn of the Reformation, in 
the reign of king Henry VIII., it was enacted in parliament (y) that a 
review should be had of the canon law; and, till such review should be made, 
all canons, constitutions, ordinances, and synodals provincial, being then 
already made, and not repugnant to the law of the land or the king’s preroga- 
tive, should still be used and executed. And, as no such review has yet been 
perfected, upon this statute now depends the authority of the canon law in 
England. 

As for the canons enacted by the clergy under James I. in the year 1603, 
and never confirmed in parliament, it has been solemnly adjudged upon the 
principles of law and the constitution, that where they are not merely declara- 
tory of the ancient canon law, but are introductory of new regulations, they 
do not bind the laity, (2) whatever regard the clergy may think proper to pay 
them. (61) 

There are four species of courts in which the civil and canon laws are per- 
mitted, under different restrictions, to be used: 1. The courts of the arch- 
bishops and bishops, and their derivative officers, usually called in our law 
courts Christian, curte Christianttatis, or the ecclesiastical courts. 2. The 
military courts. 3. The courts of admiralty. 4. The courts of the two 
universities. In all, their reception in general, and the different degrees of 
that reception, are grounded entirely upon customs corroborated in 
the latter instance by act of * parliament, ratifying those charters [*84 
which confirm the customary law of the universities. The more 
minute consideration of these will fall properly under that part of these com- 
mentaries which treats of the jurisdiction of courts. It will suffice at present 
to remark a few particulars relative to them all, which may serve to inculcate 
more strongly the doctrine laid down concerning them.(@) 

1. And, first, the courts of common law have the superintendency over 
these courts;(62) to keep them within their jurisdictions, to determine wherein 
they exceed them, to restrain and prohibit such excess, and, in case of con- 
tumacy, to punish the officer who executes, and in some cases the judge who 
enforces, the sentence so declared to be illegal. 

2. ‘The common law has reserved to itself the exposition of all such acts of 
parliament as concern either the extent of these courts, or the matters 
depending before them. And therefore, if these courts either refuse to allow 
these acts of parliament, or will expound them in any other sense than what 
the common law puts upon them, the king’s courts at Westminster will grant 
prohibitions to restrain and control them. wise 

3. An appeal lies from all these courts to the king, in the last resort; which 
proves that the jurisdiction exercised in them is derived from the crown of 
England, and not from any foreign potentate, or intrinsic authority of their 
own.—And, from these three strong marks and ensigns of superiority, it 
appears beyond a doubt that the civil and canon laws, though admitted in 
some cases by custom in some courts, are only subordinate, and /eges sub 
LvavIOri lege; and that, thus admitted, restrained, altered, new-modelled, 
?} Burn’s Eccl. Law, pref. viii. (z) Stra. 1057. 


(y) Statute 25 Hen. VIII. c. 19, revised and con- (a) Hale, Hist. e. 2. 
firmed by 1 Eliz. c. 1. 


rd Hardwicke cites the opinion of Lord Holt, and declares it is not denied by 
Bvenee that it is very plain all the clergy are bound by the canons confirmed by the 
king only, but they must be confirmed by the parliament to bind the laity. (2 Atk. 605.) 
Hence, if the archbishop of Canterbury grants a dispensation to hold two livings distant 
from each other more than thirty miles, no advantage can be taken of it by lapse or other- 
wise in the temporal courts, for the restriction to thirty miles was introduced by a canon 
made since the 25 Hen. VIII. 2 Bl. Rep. 968.—CHRISTIAN. 

(62) Grier v. Shackleford, 3 Brevard (S. C.) 491 (1814). 
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and amended, they are by no means with us a distinct independent species 
of laws, but are inferior branches of the customary or unwritten laws of 
England, properly called the king’s ecclesiastical, the king’s military, the 
king’s maritime, or the king’s academical laws. 
*85 | * Let us next proceed to the /eges scripte, the written laws of the 
kingdom, which are statutes, acts, or edicts, made by the king’s 
majesty, by and with the advice and consent of the lords spiritual and tem- 
poral, and commons in parliament assembled.(4) The oldest of these now 
extant, and printed in our statute books, is the famous magna charta, as 
confirmed in parliament 9 Hen. III., though doubtless there were many acts 
before that time, the records of which are now lost, and the determinations 
of them perhaps at present currently received for the maxims of the old com- 
mon law. 

The manner of making these statutes will be better considered hereafter, 
when we examine the constitution of parliaments. At present we will only 
take notice of the different kinds of statutes, and of some general rules with 
regard to their construction. (¢) 

First, as to their several kinds. Statutes are either genera/ or 
special,(63) public or private.(64) A general or public act is an *uni- 
versal rule, that regards the whole community; and of this the courts 
of law are bound to take notice judicially and ex officio; (65) without the 
statute being particularly pleaded, or formally set forth by the party who 
claims an advantage under it.(66) Special or private acts are rather excep- 
tions than rules, being those which only operate upon particular persons, 
and private concerns;(67) such as the Romans entitled sexatus decrefa, in 
contradistinction to the senxatus consulta, which regarded the whole com- 
munity;(@) and of these (which are not promulgated with the same notoriety 
as the former) the judges are not bound to take notice, unless they be 
formally shown and pleaded.(68) ‘Thus, to show the distinction, the statute 
13 Eliz. c. 10, to prevent spiritual persons from making leases for longer terms 


+86] 


in imitation of all which we still call some of our 


(2) 8 Rep. 20. 
old statutes by their initial words, as the statute of 


(c) The method of citing these acts of parliament 


is various. Many of our ancient statutes are called 
after the name of the place where the parliament 
was held that made them; as the statutes of Merton 
and Marleberge, of Westminster, Gloucester, and 
Winchester. Others are denominated entirely from 
their subject, as the statutes of Wales and Ireland, 
the articuli cleri, and the prerogativa regis. Some are 
distinguished by their initial words, a method of 
citing very ancient, being used by the Jews in 
denominating the books of the Pentateuch; by the 
Christian chureh in distinguishing their hymns and 
divine offices; by the Romanists in describing their 
papal bulls; and, in short, by the whole body of 
ancient civilians and canonists, among whom this 
method of citation generally prevailed, not only 
with regard to chapters, but inferior sections also; 


quia emplores, and that of circwmspecte agatis. But 
the most usual method of citing them, especially 
since the time of Edward the Second, is by naming 
the year of the king’s reign in which the statute was 
made, together with the chapter, or particular act, 
according to its numeral order, as 9 Geo. Il. e. 4, 
for all the acts of one session of parliament taken 
together make properly but one statute; and there- 
fore, when two sessions have been held in one year, 
we usually mention stat. lor 2. Thus the bill of 
rights is cited as 1 W. and M st. 2c. 2, signifying 
that it is the second chapter or act of the second 
statute, or the laws made in the second session of 
parliament, in the first year of king William and 
queen Mary. 
(d) Gravin. Orig. i. 2 24. 


(63) It is now held that a general statute is one that in any wise affects the public at 
large ; though operating within the limits of a particular locality it is as much a public 
act as one operating throughout the entire State. Winooski v. Gokey, 49 Vt. 282. 

(64) Private statutes may be rendered public by being declared so by the legislature. 
I Barb. R. Per. and Prop. 9 (1890). 

(65) Perkins v. Perkins, 7 Conn. 567 (1829). 

(66) Stephen on Pl., 347. Chitty Pl., 215. Gould Ch. Pl., 111, sec. 16. Smith v. Tal- 
lapoosa Co., 2 Woods (U. S.) 574. Lane v. Harris, 16 Ga. 222 (1854). U.S. v. Fuller, 
4 N. Mex. 360 (1889). Hutchins v. Flintge ef a/., 2 Tex. 475 (1847). Public statutes are 
noticed by the courts, without pleading Winipisiogee L. Co. v. Young, 40 N. H. 430 (1860). 

(67) Allen v. Hirsch, 8 Oregon, 422 (1880). Where the statute of another state is relied 
on, it must be fully recited in the pleading that the court may judge of its effect. Wilson 
v. Clark, 11 Ind. 387 (1858). 

(68) A private act must be set forth in pleading, the court cannot take judicial notice 
of it. Perdicaris v. Trenton City B. Co., 5 Dutch. (N. J.) 368 (1862). 
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than twenty-one years, or three lives, is a public act: it being a rule pre- 
scribed to the whole body of spiritual ereeaesiit the nation: but an ac ie 
enable the bishop of Chester to make a lease to A. B. for sixty years is an 
exception to this rule; it concerns only the parties and the bishop’s successors; 
and is therefore a private act. (69) é 

Statutes also are either declaratory of the common law, or remedial of some 
defects therein.(70) Declaratory, where the old custom of the kingdom is 
almost fallen into disuse, or become disputable; in which case the parlia- 
ment has thought proper, 7x perpetuum rei testimonium,(71) and for avoiding 
all doubts and difficulties, to declare what the common law is and ever hath 
been. Thus the statute of treasons, 25 Edw. III. cap. 2, doth not make any 
new species of treasons, but only, for the benefit of the subject, declares and 
enumerates those several kinds of offence which before were treason at the 
‘common law. Remedial statutes are those which are made to supply such 
defects, and abridge such superfluities, in the common law, as arise either 
from the general imperfection of all human laws, from change of time and’ 
circumstances, from the mistakes and unadvised determinations of unlearned 
(or even learned) judges, or from any other cause whatsoever.(72) And 
this being done, either by enlarging the common law, where it was too 
narrow and circumscribed, or by restraining it *where it was too lax [*87 
and luxuriant, hath occasioned another subordinate division of 


(69) See other cases upon the distinction between public and private acts. Bac. Ab. 
Statute F. The distinction between public and private acts is marked with admirable 
precision by Mr. Abbot, in the following note, in the printed report from the committee 
for the promulgation of the statutes:—PUBLIC AND PRIVATE ACTS.—I. IN LEGAL LAN- 
GUAGE,—1. Acts are deemed to be pudlicand general acts which the judges will take 
notice of without pleading,—viz., acts concerning the king, the queen, and the prince; 
those concerning all prelates, noble, and great officers; those concerning the whole 
spirituality, and those which concern all officers in general, such as all sheriffs, ete. Acts 
concerning trade in general, or any specific trade; acts concerning all persons generally, 
though it be a special or particular thing, such asa statute concerning assizes, or woods 
in forests, chases, etc., etc. Com. Dig. tit. Parliament, (R. 6.) Bac. Ab. Statute F. 2. 
Private acts are those which concern only a particular species, thing, or person, of 
which the judges will not take notice without pleading them,—viz., acts relating to 
the bishops only; acts for toleration of dissenters; acts relating to any particular place, 
or to divers particular towns, or to one or divers particular counties, or to the col- 
leges only in the universities. Com. Dig. tit. Parliament, (R. 7.) 3. In a general act 
there may be a Private clause, ibid. and a frivate act, if recognized by a public 
act, must afterwards be noticed by the courts as such. 2 Term Rep. 569. 2. IN PAR- 
LIAMENTARY LANGUAGE,—1I. The distinction between public and private bills stands 
upon different grounds as to fees. All bills whatever from which private persons, 
corporations, etc., derive benefit, are subject to the payment of fees; and such bills 
are in this respect denominated private bills. Instances of bills within this description 
are enumerated in the second volume of Mr. Hatsel’s Precedents of Proceedings in 
the House of Commons, edit. 1796, p. 267, etc. 2. In parliamentary language another 
sort of distinction is also used: Bik some acts are called public general acts, others 
public local acts,—viz., church acts, canal acts, etc. To this class may also be added 
‘some acts which, though public, are merely personal,—viz., acts of attainder, and 
patent acts, etc. Others are called private acts, of which latter class some are 
Jocal,—viz., enclosure acts, etc.; and some personal,—viz., such as relate to names, 
estates, divorces, etc. : 4 

In many statutes which would otherwise have been private, there are clauses by which 
they are declared to be public statutes. Bac. Ab. Statutes F.—Cuitry. Unity v. Bur- 
rage, 103 U.S. 454 (1880). Maxwell v. Tillamook Co., 20 Oregon, 499 (1891). 4+ parte 
Burke, 59 Cal. 11 (1881). ‘ 

(70) This division is generally expressed by declaratory statutes and statutes introduc- 
tory ofa new law. Remedial statutes are generally mentioned in contradistinction to 
penal statutes. See note 19, p. 88.—CHRISTIAN. Chamberlain v. Western Trans. Co., 45 
Barb. S. C. 220 (1866). Clariborne v. Henderson, 3 Va. 379 (1809). 1 Barb. Rights Per 
and Prop. 10 (1890). Bish. Stat. Crimes 185 (2 ed. 1883). 

(71) [In perpetual testimony of the thing]. 

(72) Freeland v. McCullough, 1 Dento, 422 (1845). 
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remedial acts of parliament into enlarging and restraining statutes.(73) 
To instance again in the case of treason: clipping the current coin 
of the kingdom was an offence not sufficiently guarded against by the 
common law; therefore it was thought expedient, by statute 5 Eliz. c. 11, 
to make it high treason, which it was not at the common law: so that. 
this was an enlarging statute.(74) At common law also spiritual cor- 
porations might lease out their estates for any term of years, till prevented 
by the statute 13 Eliz. before mentioned: this was, therefore, a restraining 
statute. 

Secondly, the rules to be observed with regard to the construction of 
statutes are principally these which follow.(75) ; 

1. There are three points to be considered in the construction of all remedial 
statutes; the old law, the mischief, and the remedy,(76) that is, how the 
common law stood at the making of the act; what the mischief was, for 
which the common law did not provide; and what remedy the parliament 
hath provided to cure this mischief.(77) And it is the business of the 
judges so to construe the act as to suppress the mischief and advance the 
remedy.(e)(78) Let us instance again in the same restraining statute of 
13 Eliz. c. 10: By the common law, ecclesiastical corporations might let as 
long leases as they thought proper: the mischief was, that they let long and 
unreasonable leases, to the impoverishment of their successors; the remedy 
applied by the statute was by making void all leases by ecclesiastical bodies 
for longer terms than three lives, or twenty-one years. Now, in the con- 
struction of this statute, it is held, that leases, though for a longer term, if 
made by a bishop, are not void during the bishop’s continuance in his see; 
or, if made by a dean and chapter, they are not void during the continuance 
of the dean; for the act was made for the benefit and protection of the 


(e) 3 Rep. 7; Co. Litt. 11, 42. 


(73) French v. Gray, 2 Conn. 113 (1816). 

(74) This statute ts since repealed. This statute against clipping the coin hardly corre- 
sponds with the general notion either of a remedial or an enlarging statute. In ordinary 
legal language remedial statutes are contradistinguished to penal statutes. An enlarging 
or an enabling statute is one which increases, not restrains, the power of action, as the 
32 Hen. VIII. c. 28, which gave bishops and all other sole ecclesiastical corporations, 
except parsons and vicars, a power of making leases, which they did not possess before, 
is always called an enabling statute. The 13 Eliz. c. 10, which afterwards limited that 
power, is, on the contrary, styled a restraining or disabling statute. See this fully 
explained by the learned commentator, 2 Book, p. 319. CHRISTIAN. 

(75) Where there are conflicting decisions upon the construction of a statute, the court 
must refer to that which ought to be the source of all such decisions,—that is, the words 
of the statute itself, per Lord Ellenborough, 16 East, 122. 

The power of constriting a statute is in the judges of the temporal courts, who, in cases. 
of doubtful construction, are to mould them according to reason and convenience, to the 
best use. Hob. 346. Plowd. 109. 3 Co. 7.—CHITTY. 

(76) Brien v. Williamson, 7 How. (Miss. ) 23 (1843). 8 Fla. 490 (1859). Noble ef al. v. 
Enos é¢ al., 19 Ind. 75 (1862). Barker v. Warren, 46 N. H. 124 (1865). 

(77) Woolery v. Woolery, 48 Ind. 531 (1874). 

(78) Middletown e# al. v. Greeson, etc., 106 Ind. 23 (1885). Haskel v. City Burlington, 
30 Ia. 234 (1870). Dilliard v. Tomlinson, 1 Va. 208 (1810). Persons v. Knight, 4 Ga. 
501 (1848). Branch v. Camp, 1 Fla. 106 (1846). State v. Kirk, 12 Fla. 283 (1868). Fisher 
v. Hervey, 6 Colo. 19 (1881). Justices, etc., v. Woods, 1 Ga. 91 (1846). State v. F. E. & 
M. V. R.R. Co., 22 Neb. 328 (1887). Wright v. C. B. & Q.R. R. Co.; 19 Neb. 182 (1886). 
Taylor v. Taylor, 10 Minn. 122 (1865). Rogers v. Omaha H. Co., 4 Neb. 58 (1875). 
Hooker v, Johnson, 6 Fla. 737 (1856). 2 Cord. on Mar. Wom. (2 ed. 1885) Pp. 373. Bowyer’s 
Com. on Const. Law Eng. (2 ed. 1846) 18. An act allowing deeds under execution sales 
to be prima facie evidence of regularity of antecedent proceedings, held to be limited in 
its application to deeds executed prior to the burning of the Court House, the purpose of 
a . eee e Ae ee on ao those public records. Morrison v. Clark, 2 Jones 

- C.) 119 (1854). Bish. Stat. Crimes, 67 (2 ed. 1883). i . Wi illi 
(N.C) 13308 yp (\ 3). Wiley v. Wiley, 1 Phillips 
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successor.( (79) The mischief is therefore sufficiently suppressed by 
vacating them after the determination of the interest of the *grantors; [*88 
but the leases, during their continuance, being not within the mis- 

chief, are not within the remedy. 

2. A statute, which treats of things or persons of an inferior rank, cannot 
by any general words be extended to those of a superior.(80) Soa statute, 
treating of “deans, prebendaries, parsons, vicars, and others having spiritual 
promotion,’ is held not to extend to bishops, though they have spiritual pro- 
motion, deans being the highest persons named, and bishops being of a still 
higher order. (2°) 

3. Penal,(81) statutes must be construed strictly.(82) Thus the statute I 
Edw. VI.c. 12, having enacted that those who are convicted of stealing horses 
should not have the benefit of clergy, the judges conceived that this should 
not extend to him that should steal but one horse,(83) and therefore pro- 
cured a new act for that purpose in the following year.(2) And, to come 
nearer our own times, by the statute 14 Geo. II. c. 6, stealing sheep, or other 
cattle, was made felony, without benefit of clergy. But these general words, 
“‘or other cattle,’ being looked upon as much too loose to create a capital 
offence, the act was held to extend to nothing but mere sheep. And there- 
fore, in the next sessions, it was found necessary to make another statute, 
15 Geo. II. c. 34, extending the former to bulls, cows, oxen, steers, bullocks,. 
heifers, calves, and lambs, by name.(84) 


(f) Co. Litt. 45. 3 Rep. 60. 10 Rep. 58. (g) 2 Rep. 46. (hk) 2 and 3 Edw. VI. c. 83. Bac. Elem. c. 12. 


(79) Breithaupt v. Bauskett, 1 Rich. Eq. (S. C.) 468 (1838). 

(80) Modern statutes of importance have what is commonly called a ‘dictionary clause,” 
the object of which is to define what persons, things, places, etc., shall be included in 
every general word used in the act. For example, the first section of the Limitation of 
Actions, act 3 and 4 Wm. IV. c. 27, defines what shall be included in the words ‘‘land,”’ 
“‘rent,’’ and ‘‘person.”—HARGRAVE. Thornton v. State, 25 Ga. 304 (1850). Hall v. 
Byrne, 1 Scam. (Ill.) 143 (1834). 

(81) A penal statute is one which inflicts a penalty for a violation of its enactments. 1 
Barb. Rights Pers. and Prop. 88 (1890). : 

(82) A penal law cannot be extended by construction. The act constituting the offence 
must be within both the letter and the spirit of the statute. Lair v. Killmer, 1 Dutch. 525 
(1856). Daggett v. State, 4 Conn. 63 (1821). A building, 21 feet by 15, placed on a 
market garden and used for storing garden tools used there, seeds and manures also used 
in the garden is not a warehouse or granary within the meaning of the statute, punishing 
as a distinct offence, stealing in a warehouse or granary, etc. State v. Wilson e¢ al., 47 
N. H. 107 (1866). Fox v. Hills, r Conn. 304 (1814). Gray v. Bennett, 3 Metc. (Mass.) 
527 (1842). Louisville & N. T. Co. v. State, 3 Heisk. (Tenn.) 131 (1871). State v. Boon, 
I Taylor (N. C.) 249 (1801). Warner v. Comm., 1 Pa. 156 (1845). 

(83) Lord Hale thinks that the scruple of the judges did not merely depend upon the 
words being in the plural number, because no doubt had ever occurred respecting former 
statutes in the plural number; as, for instance, it was enacted by the 32 Hen. VIII. c. 1 
that no person convicted of burning any dwelling-houses should be admitted to clergy. 
But the reason of the difficulty in this case was, because the statute of 37 Hen. VIII. c. 8 
was expressly penned in the singular number,—// any man do steal any horse, mare, or 
filly; and then this statute, varying the number, and at the same time expressly repeal- 
ing all other exclusions of clergy introduced since the beginning of Hen. VIIL., it raised 
a doubt whether it were not intended by the legislature to restore clergy where only one 
horse was stolen. 2H. P. C. 365. : ; 

It has since been decided, that where statutes use the plural number, a single instance 
will be comprehended. The 2 Geo. II. c. 25 enacts, that it shall be felony to steal any 
bank-notes; and it has been determined that the offence is complete by stealing one 
bank-note. Hassel’s Case, Leach, Cr. L. 1.—CHRISTIAN. Comm. v. Messinger, I Binn. 
(Pa.) 279 (1808), All statutes, whether remedial or penal, should be construed according 
to the apparent intention of the legislature, to be gathered from the language used, con- 
nected with the subject of legislation, and so that the entire language shall have effect, if 
it can without defeating the obvious design of the law. Rawson v. State, 19 Conn. (1848). 
Lawson’s Crim. Def. 628 (1885). : ; ‘ 

(84) There are some kinds of statutes in the construction of which the courts have con- 
sidered themselves bound to adhere more closely to the words than in other cases, This 
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4. Statutes against frauds(85) are to be liberally and beneficially ex- 
pounded.(86) This may seem a contradiction to the last rule ; most statutes 
against frauds being in their consequences penal. But this difference is here 
to be taken, where the statute acts upon the offender, and inflicts a penalty, 


a ea ee ae 


is termed strict construction. The text confines it to penal statutes; but there are others 
also of this class. As to penal statutes, however, it is to be observed that such laws are 
not to be construed so strictly as to defeat the obvious intention of the legislature. The 
United States v. Wiltberger, 5 Wheat. 76. They are to be construed strictly in that 
sense that the case in hand must be brought within the definition of the law, but not so 
strictly as to exclude a case which is within its words taken in their ordinary acceptation: 
that is to say, there is no peculiar technical meaning given to language in penal any 
more than in remedial laws. U.S. v. Wilson, Baldw. C. C. Rep. 78. Hall v. The State, 
20 Ohio, 7. But, besides penal statutes, laws made in derogation of common right are 
to be construed strictly; as, for instance, statutes for any cause disabling any person of 
full age and sound mind to make contracts. Smith v. Spooner, 3 Pick. 229. So statutes 
conferring exclusive privileges on corporations or individuals fall under this rule. 
Sprague v. Birdsall, 2 Cowen, 419. Young v. McKensie, 3 Kelly, 31. Charters of incor- 
poration are to be construed most strongly against those corporations or persous who 
claim rights or powers under them, and most favorably for the public. Mayor v. Rail- 
road Co., 7 Georgia, 221. Railroad Co. v. Briggs, 2 N. Jersey, 623. In the same class are 
statutes which impose restrictions on trade or common occupations, or which levy a tax 
upon them. Sewall v. Jones, 9 Pick. 412. So a statute conferring authority to impose 
taxes. Moseley v. Tift, 4 Florida, 402. So laws exempting property from taxation. 
Cincinnati College v. Ohio, 19 Ohio, 110. So when the liberty of the citizen is involved. 
Pierce’s Case, 4 Shipley, 255. The power invested in public bodies to take the lands of 
private persons for public uses is in derogation of the common law, and ought therefore 
to receive a rigid interpretation. Sharp v. Speir, 4 Hill, 76. Sharp v. Johnson, ibid. 92. 
Enough has been specified to illustrate the general bearing and application of the prin- 
ciple of strict construction. 

By far the most important question, which has ever been agitated, has been in regard 
to the constitution of the United States. Twoschools of constitutional law—the National 
and State-Rights school—maintain different doctrines upon this subject. The former 
have always contended that the delegations of power to the federal government ought to 
receive a large and liberal interpretation; and that at all events, wherever a general object 
was within the scope of the powers specified, Congress ought to be considered as invested 
with a large discretion as to the means to be employed for the purpose of giving effect to 
the power, and especially that there existed no limitation upon their right to appropriate 
the public money but their own judgment of what would conduce to the ‘‘ general wel- 
fare.’ On the other hand, the State-Rights school zealously contend that, the govern- 
ment being conceded to be one of special limited powers, such a principle of construction 
as that assumed on the other side in effect destroysall limitation; that any thing and every 
thing can be reached under the power of appropriating money for the ‘‘ general welfare; *” 
that Congress can employ no means except such as are necessary as well as proper to the 
end, and have no right to assume a substantive power, not granted, as incidental. Mon 
nobis tantas componere lites—[Not ours the task to settle such grave questions. ]—SHARS- 
Woop. 

(85) These are generally called remedial statutes; and it is a fundamental rule of con- 
struction that penal statutes shall be construed strictly, and remedial statutes shall be 
construed liberally. It was one of the laws of the twelve tables of Rome, that whenever 
there was a question between liberty and slavery, the presumption should be on the side 
of liberty. This excellent principle our law has adopted in the construction of penal 
statutes; for whenever any ambiguity arises in a statute introducing a new penalty or 
punishment, the decision shall be on the side of lenity and mercy; or in favor of natural 
right and liberty; or, in other words, the decision shall be according to the strict letter in 
favor of the subject. And though the judges in such cases may frequently raise and solve 
difficulties contrary to the intention of the legislature, yet no further inconvenience can 
result than that the law remains as it was before the statute. And it is more consonant 
to principles of liberty that the judge should acquit whom the legislator intended to pun- 
ish, than that he should punish whom the legislator intended to discharge with impunity. 
But remedial statutes must be construed according to the spirit; for, in giving relief 
against fraud, or in the furtherance and extension of natural right and justice, the judge 
‘may safely go beyond even that which existed in the minds of those who framed the law. 
—CBRISTIAN. 

(86) Revenue laws to be liberally construed. Taylor v. U. S., 3 How. (U.S.) 210 (1845). 
Bowyer’s Com. on Const. Law Eng. (2 ed. 1846) 18. Succession of Edwards, 34 Denio 
(La. ) 228 (1882). Bish. Stat. Crimes, 185 (2 ed. 1883). 1 Waterman Trespass, 413. 
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as the pillory or a fine, it is then to be taken strictly; but when the statute 
acts upon the offence, by setting aside the fraudulent transaction,(87) here 
it is to be construed liberally. Upon this footing the statute of 13 Eliz. c. Ba 
which avoids all gifts of goods, etc., made to defraud creditors and 
others, was *held to extend by the general words to a gift made to [*89, 
defraud the queen of a forfeiture.(z)(88) 

5. One part of a statute must be so construed by another, that the whole 
may (if possible) stand:(89) wt res magis valeat, quam pereat.(g0) Asif 
land be vested in the king and his heirs by act of parliament, saving the 
right of A. and A. has at that time a lease of it for three years: here A. shall 
hold it for his term of three years, and afterwards it shall go to the king. 
For this interpretation furnishes matter for every clause of the statute to. 
work and operate upon. But, 

6. A saving, totally repugnant to the body of the act, is void.(91) If, 
therefore, an act of parliament vests land in the king and his heirs, saving 
the right of all persons whatsoever; or vests the land of A. in the king, 
saving the right of A.; in either of these cases the saving is totally repug- 
nant to the body of the statute, and (if good) would render the statute of 
no effect or operation; and therefore the saving is void, and the land vests 
absolutely in the king.(£) (92) 

7. Where the common law and a statute differ, the common law gives. 
place to the statute;(93) and an old statute gives place toa new one. And 
this upon a general principle of universal law, that ‘‘ leges posteriores priores 


(4) 3 Rep. 82. (k) 1 Rep. 47. 


(87) And, therefore, it has been held that the same words in a statute will bear different 
interpretations, according to the nature of the suit or prosecution instituted upon them. 
As by the 9 Ann. c. 14, the statute against gaming, if any person shall lose at any time or 
sitting 10/. and shall pay it to the winner, he may recover it back within three months; 
and if the loser does not within that time, any other person may sue for it and treble the: 
value besides. So where an action was brought to recover back fourteen guineas, which 
had been won and paid after a continuance at play, except an interruption during dinner, 
the court held the statue was remedial, as far as it prevented the effects of gaming, with- 
out inflicting a penalty, and, therefore, in this action, they considered it one time or sit- 
ting; but they said if an action had been brought by a common informer for the penalty, 
they would have construed it strictly in favor of the defendant, and would have held that 
the money had been lost at two sittings. 2 Bl. Rep. 1226.—CHRISTIAN. ; 

(88) Some kinds of statutes are held entitled to receive a liberal or favorable interpre- 
tation. Thus, remedial laws are to be so construed as to suppress the mischief and 
advance the remedy. Smith v. Maffott, 1 Barb. 66. Franklin v. Franklin, 1 Maryl. Ch. 
342. Carey v. Giles, 9 Geo. 253. So laws which have reference to the public welfare or 
the policy of the State, which are intended to encourage her staple productions, to main- 
tain public peace and security, or to extend the blessings of education, Wolcott v, Pond, 
1g Conn. 597. Bryan vu. Dennis, 4 Florida, 445. In like manner, acts of the legislature 
relative to the general administration of justice. Mitchell v. Mitchell, 1 Gill, 66.— 
SHARSWOOD, 

(89) Kendrick v. Farquhar, 8 Ohio, 190 (1837). Bank v. Comm., 10 Pa. 448 (1849). 
Wilson v. Biscoe ef al., 6 Eng. (Ark.) 48 (1850). 

(90) [That the whole subject matter may rather operate than be annulled.] Comm. v. 
McGinnis, 2 Whart. (Pa.) 117 (1837). Gadsen v. Jones Adm., 1 Fla. 343 (1847). Maddox 
et al. v. Graham et al., 2 Metcalf (Ky.) 76 (1859). State v. City of Paterson, 5 Vroom 

N. J.) 167 (1870). 
( es ee on Const. Law Eng. (2 ed., 1846) 19. Ai / 

(92) But a proviso, (that is, a clause ingrafted upon a preceding and complete enac ; 
ment, 9 B. & C. 835,) though totally repugnant to the body or provision of the act, shal 
not be void, but shall stand, being held to bea repeal of the preceding enactment, by 
analogy to the well-known rule of construction applicable to testamentary instruments, 
that a later clause, if inconsistent with a former one, expresses the last intention and 
revokes the preceding expressions. Fitz. 195, Bac. Abr. Statute. —HARGRAVE. 

(93) The Protector, 9 Wall. 690 (1869). State v. Wilson, 43 N. H. 419 (1862). State w. 
McKettrick, 14 Shand (S. C.) 350 (1880). Tierney v. Dodge, 9 Minn. 170 (1864). 
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contrarias abrogant:’’(94) consonant to which it was laid down by a law of 
the twelve tables at Rome, that ‘‘quod populus postremum jussit, id Jus 
ratum esto.’’(95) But this is to be understood only when the latter statute 
is couched in negative terms, or where its matter is so clearly repugnant that 
it necessarily implies a negative.(96) As if a former act says, that a juror 
upon such a trial shall have twenty pounds a year; and a new statute after- 
wards enacts, that he shall have twenty marks: here the latter statute, 
though it does not express, yet necessarily implies a negative, and virtually 
repeals the former. For if twenty marks be made qualification sufficient, 

the former statute which requires twenty pounds is at an end.(/)(97) 
*go] But if both acts be merely affirmative, *and the substance such that 

both may stand together, here the latter does not repeal the former, 
but they shall both have a concurrent efficacy.(98) If by a former law an 
offence be indictable at the quarter-sessions, and a latter law makes the same 
offence indictable at the assizes, here the jurisdiction of the sessions is not 
taken away, but both have a concurrent jurisdiction, and the offender may be 
prosecuted at either:(99) unless the new statute subjoins express negative 
words, as, that the offence shall be indictable at the assizes, and not else- 
where.(m)(100) 

8. Ifa statute, that repeals another, is itself repealed afterwards, the first 
statute is hereby revived, without any formal words for that purpose.(1o1 ) 
So when the statutes of 26 and 35 Hen. VIII., declaring the king to be the 
supreme head of the church, were repealed by a statute 1 and 2 Philip and 
Mary, and this latter statute was afterwards repealed by an act of 1 Eliz. 
there needed not any express words of revival in Queen Elizabeth’s statute, 
but these acts of King Henry were impliedly and virtually revived. (7) (102) 


(l) Jenk. Cent. 2, 73. (m) 11 Rep. 63. (n) 4 Inst. 325. 


(94) Spencer v. State, 5 Ind. 50 (1854). Re Perrin, 4 Irish Rep. Equity, 109 (1841). 2 
Cord on Mar. Wom. (2 ed., 1885), f oa 5 pager sed es 3 
(95) [‘‘ New laws repeal those preceding which are contrary to them. Let that which 
the people have last decreed be considered the law.’ ] 
ee} Goodman v. Jewett, 24 Conn. 589 (1856). Moyers v. Brown, io Hump. (Tenn.) 79 

(1849). State v. Corley, 13 Shand (S. C.) 1 (1879). Downs v. Young, 17 Ga. 300 (1855). 
State v. Taylor, 2 McCord (S. C.) 490 (1823). Ballston Spa. Bank v. Marine Bank, 16 
Wis. 120. Read v. Story, 30 L. J. M. C. 110, Am. and Eng. Enc. Law, vol. xxiii, p. 483. 
Pha Deere Za (N. J.) 40 (1850). 

(97) Bird v. County of Wasco, 3 Oregon, 284 (1871). State v. Wilson eIB i i 

(1862). Gillette v. Sharpe, 7 Nev ais (i873). ely 2s SS Staats 

Bs Barry v. Mandell, to Johnson (N. Y.) 586 (1813). 
99) Clay eZ al. v. State, 6 Mo. 604 ay. 

100) Later statutes abrogate prior ones. In affirmative statutes, however, such parts of 
the prior as may be incorporated into the subsequent one, and are consistent with it, 
must be considered in force. Daviess v. Fairbairn, 3 Howard U. S. 636. Where two 
statutes can be construed together so as to allow both to stand, the latter will not be con- 
strued a repeal of the former. Morris v. Canal Co., 4 Watts & Serg. 461. Canal Co. v. 
Railroad Co., 4 Gill & John. 1. Statutes which apparently conflict with each other are 
to be reconciled as far as may be, on any fair hypothesis, and effect given to each if it can 
be, and especially if it is necessary to preserve the titles to property undisturbed. Beals 
v. Hale, 4 Howard U. S. 37. The law does not favor repeals by implication. Bowen v. 
Lean, 5 Hill, 221. Wyman v. Campbell, 6 Porter, 219. Strut v. Commonwealth, 4 W. 
& S. 209. A subsequent statute, attaching milder and different punishments to offences 
than are attached to the same offence by a prior statute, is a repeal of such prior statute. 
ane eee Aaa ise 8 rose ot A genes law, however, does not operate a repeal 

a special law upon the same subject passed previou 
Te Bate ae Ee eae pect be et P s to the general law. McFarland v. 
tor) Case of Bishops, 12 Rep. 7. Phillips v. Hopwood, 10 B. & C. 39. Tattle v. Grim- 
wood, 3 Bing. 496. Lindsay e? al. v. Lindsay et a 47 Ind. 288 Rea Comm. Sen 

38 Mass. 502 (1839). 4a parte Graham, 12 Rich. Eq. (S. C.) 275-83 (1864). i 
_ (102) Where a repealing statute is itself repealed, the first or original statute is thereby 
ipso facto revived. Commonwealth v. Churchill, 2 Metc. 118. Directors v. Railroad 
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_9. Acts of parliament derogatory from the power of subsequent parliaments 
bind not. So the statute rr Hen. VII. c. 1, which directs that no person for 
assisting a king de facto shall be attainted of treason by act of parliament or 
otherwise, is held to be good only as to common prosecutions for high 
treason; but will not restrain or clog any parliamentary attainder. (0) 
Because the legislature, being in truth the sovereign power, is always of 
equal, always of absolute authority:(103) it acknowledges no superior upon 
earth, which the prior legislature must have been, if its ordinances could bind 
a subsequent parliament.(104) And upon the same principle Cicero, in his 
letters to Atticus, treats with a proper contempt these restraining clauses, 
which endeavor to tie up the hands of succeeding legislatures. ‘‘ When 
you repeal the * law itself, (says he,) you at the same time repeal the [*o1 
prohibitory clause, which guards against such repeal.’’() 

10. Lastly, acts of parliament that are impossible to be performed are of no 
validity: and if there arise out of them collaterally any absurd consequences, 
manifestly contradictory to common reason, they are, with regard to those 
collateral consequences, void.(105) I lay down the rule with these restric- 
tions; though I know it is generally laid down more largely, that acts of 
parliament contrary to reason are void. But if the parliament will positively 
enact a thing to be done which is unreasonable, I know of no power in the 
ordinary forms of the constitution that is vested with authority to control 
it:(106) and the examples usually alleged in support of this sense of the rule 
i 4 Inst. 43. you at the same time repeal the prohibitory clause 


(p) Cum lex abrogatur, ilud ipsum abrogatur, quo which guards against such repeal.] J. 3, ep. 22. 
non eam abrogari oporteat. [When you repeal the law 


Co.,7 W. & S. 236. Harrison v. Walker, 1 Kelly, 32. The repeal of a statute, however, 
will not be construed to divest rights which have vested under it. Davis v. Minor, 1 
Howard, (Miss.) 183. Jamesv. Dubois, 1 Harr. 285. Mitchell v. Doggett, 1 Branch, 356. 
The repeal of a prohibitory act does not make valid contracts prohibited by it which were 
made while it was in force. Milne v, Huber, 3 McLean, 212. Where a statute, reviving 
a statute which had been repealed, is itself repealed, the statute which was revived stands 
as it did before the revival. Calvert v. Makepeace, 1 Smith, 86. This rule has been 
altered in Engiand by St. 12 & 13 Vict. c. 21, s. 5, which enacts that repealed statutes 
shall not be revived by the repeal of the act repealing them, unless express words be 
added reviving such repealed acts, The same enactment was made in Virginia in the 
year 1789.—SHARSWOOD. The general rule was never modified by Congress until the 
passage of the Act of February 25, 1871, now @ 12 of the Revised Statutes which declared 
that ‘‘ whenever an act is repealed which repealed a former act, such former act shall not 
thereby be revived, unless it shall be expressly so provided,’’ 16 Stat. 431, c. 71. United 
States v. Philbrick, 120 U. S. 52, 59 (1886). Similar statutes exist in a number of the 
States. 

103) Bishop Non-Contract Law, ¢ 92 (1889). 

en Philadelphia v. Fox, 64 Pa. 181 (1870). People ex rel. v. Spruance, 8 Colo. 312 
(1885). No general statutory law against repeals is effectual. Bish. Stat. Crimes, 134 

. £883). é 
RES Te act of parliament is clearly and unequivocally expressed, with all deference 
to the learned commentator, I conceive it is neither void in its direct nor collateral con- 
sequences, however absurd and unreasonable they may appear. If the expression will 
admit of doubt, it will not then be presumed that that construction can be agreeable to 
the intention of the legislature, the consequences of which are unreasonable; but where 
the signification of a statute is manifest, no authority less than that of parliament can 
restrain its operation.—CHRISTIAN. A construction of statutes tending to absurdities is 
not to be admitted. Dilliard v. Tomlinson, etc., 1 Va. 204 (1810). Binney’s Case, 2 
Bland (Md.), 150 (1829). Sackett v. Andross, 5 N. Y. 363 (1843). Interpretation should 
lean strongly to avoid ode nro ae ee and even great inconvenience. 
i imes, 65-66 and notes (2 ed. 1883). : ' 

Bee) Oviney. Aes (Mass.) 526 (1761). The doctrine of the omnipotence of parliament 
has no application to our written constitutions. Sackett v. Andross, 5 N. Y. 361 (1843). 
This rule does not prevail in the United States. 1 Barb. Rights Pers. and Prop. 16 (1890). 
Hubley v. White, 2 Yeates 147 (1796). See note to 1 Bl. 161, by Josiah Quincy, citing 
Blackstone in Quincy’s Writs of Assistance 526-27 (1761). 
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do none of them prove, that, where the main object of a statute 1s unreason- 
able, the judges are at liberty to reject it;(107) for that were to set the 
judicial power above that of the legislature, which would be subversive of 
all government. But where some collateral matter arises out of the general 
words, and happens to be unreasonable; there the judges are in decency to 
conclude that this consequence was not foreseen by the parliament, and 
therefore they are at liberty to expound the statute by equity, and only guoad 
hoc disregard it. ‘Thus if an act of parliament gives a man power to try all 
causes that arise within his manor of Dale; yet, if a cause should arise in 
which he himself is party, the act is construed not to extend to that, because 
it is unreasonable that any man should determine his own quarrel. (¢) (108) 
But, if we could conceive it possible for the parliament to enact, that he should 
try as well his own causes as those of other persons, there is no court that 
has power to defeat the intent of the legislature, when couched in such 
evident and express words, as leave no doubt whether it was the intent of 
the legislature or no.(109) 


(q) & Rep. 118. 


(107) The legislature did not intend, in the general laws for the devolution of property 
by descent, or will, that they should operate in favor of one who murdered his ancestor, 
or benefactor, in order speedily to come into possession of his estate as devisee or heir at 
law. Riggs ef al. v. Palmer eéal., 115 N. Y. 511 (1889.) Ha parte Wm. Low, 35 Ga. 
297 (1866). Coburn e¢ al. v. Richardson, 16 Mass. 214 (1819). Preston v. Bacon, 4 Conn. 
479 (1823). Bell wv. Chambers, 38 Ala. 666 (1863). /# ve Dorsey, 7 Porter (Ala.) 416 
(1838). City Bridgeport v. Housatonic, 15 Conn. 498 (1843). Wear and Hickman z. 
Bryant, 5 Mo. 168 (1838). ‘ F ; 

(108) A conviction fraudulent procured by the offender prosecuting himself, is no bar to- 
a subsequent conviction. State v. Little, 1 N. H. (1818). 

(109) The following canons of interpretation may be added to those stated in the text:— 

11. A statute shall always be so construed as to operate prospectively, and not retro- 
spectively, unless, indeed, the language is so clear as to preclude all question as to the 
intention of the legislature. Sayre v. Wisner, 8 Wend. 661. Hastings v. Lane, 3 Shep. 
134. Brown v. Wilcox, 14S. & M. 127. Quackenbush v. Danks, 1 Denio, 128. This is 
a very important rule and frequently called into exercise. The provision in the Federal 
and inmost of the State constitutions prohibiting the passage of ex post facto laws has been 
confined by construction to criminal or penal laws; and the power of the legislature to 
affect injuriously vested rights, when the obligation of contracts is not violated, is gene- 
rally conceded. Hence the value and necessity of the rule in question. Dash v. Van- 
Kleeck, 7 Johns. 477 (1810). State v. Atwood, 11 Wis. 422 (1860). Price v. Mott, 52 Pa. 
315 (1866). Allbyer v. State, 10 Ohio, 588 (1840). State v. Borber, 3 Ind. 258 (1851). 
United States v. Heth., 3 Cranch, 398 (1805). 

12. Contemporaneous usage may be resorted to as evidence of the construction put. 
upon a statute by those best acquainted with the mind and intention of the lawmakers. 
When a particular construction has thus been assumed and acted on at an early day, 
and especially if many titles depend upon it, the courts will not at a subsequent period 
disturb it, even if it should appear to be indefensible on principle. McKeer v. Delancy, 
5 Cranch, 22. Chestnut v. Shane, 16 Ohio, 519. Kernion v. Hills, 1 Louis. Ann. R. 419. 

13. The judicial interpretation of the statute of a State as settled by its own courts is 
to be received and followed by the courts of other States and by the Federal Judiciary. 
Johnston v. The Bank, 3 Strobh. Eq. 263, Hoyt v. Thompson, 3 Sandf. Supreme Court, 
416. So even the Supreme Court of the United States is held bound by the determination 
of the State courts upon the construction of their State constitutions, and the validity of 
State laws as dependent thereon, Elmendorf v. Taylor, 10 Wheat. 152. Harpending v. 
Dutch Church, 16 Peters, 439. 

14. Where there has been a general revision of the statute code of a State, under the 
authority of the legislature, and the revision has been approved and adopted, a mere 
change of phraseology introduced by the revisers will not be held to have effected a 
change, unless such appear clearly to have been the intention. Chambers v. Carson, 
2 Whart. 9. Commonwealth v. Rainey, 4 W. &. S. 186. In re Brown, 21 Wendell, 316. 
It has been held in some States, however, that where a statute is revised and a provision 
contained in it is omitted in the new statute, the inference is that a change in the law is 
intended, If the omission is accidental, it belongs to the legislature to supply it. Buck v. 
Spofford, 31 Maine, 34. Ellis v. Paige, 1 Pick. 43. 
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These are the several grounds of the laws of England: over and 
above which , equity is also frequently called in to “assist, to moderate [*92 
and to explain them. What equity is, and how impossible in its very 
essence to be reduced to stated rules, hath been shown in the preceding sec- 
tion. I shall therefore only add, that (besides the liberality of sentiment 
with which our common law judges interpret acts of parliament, and such 
rules of the unwritten law as are not of a positive kind) there are also pecu- 
liar courts of equity established for the benefit of the subject: to detect latent 
frauds and concealments, which the process of the courts of law is not 
adapted to reach; to enforce the execution of such matters of trust and con- 
fidence, as are binding in conscience, though not cognizable in a court of 
law; to deliver from such dangers as are owing to misfortune or oversight; 
and to give a more specific relief, and more adapted to the circumstances of 
the case, than can always be obtained by the generality of the rules of the 
positive or common law. This is the business of our courts of equity, which 
however are only conversant in matters of property. For the freedom of 
our constitution will not permit, that in criminal cases a power should be 
lodged in any judge, to construe the law otherwise than according to the 
letter. This caution, while it admirably protects the public liberty, can never 
bear hard upon individuals. A man cannot suffer more punishment than the 
law assigns, but he may suffer /ess. ‘The laws cannot be strained by par- 
tiality to inflict a penalty beyond what the letter will warrant; but, in cases 
wee the letter induces any apparent hardship, the crown has the power to 
pardon. 


SECTION IV. 


OF THE COUNTRIES SUBJECT TO THE LAWS. OF 
ENGLAND. 


Tue kingdom of England, over which our municipal laws have jurisdic- 
tion, includes not, by the common law, either Wales, Scotland, or Ireland, 
or any other part of the king’s dominions, except the territory of England 
only. And yet the civil laws and local customs of this territory do now 
obtain, in part or in all, with more or less restrictions, in these and many 
other adjacent countries; of which it will be proper first to take a review, 
before we consider the kingdom of England itself, the original and proper 
subject of these laws. 

Wales had continued independent of England, unconquered and unculti- 
vated, in the primitive pastoral state which Czesar and Tacitus ascribe to 
Britain in general, for many centuries; even from the time of the hostile 
invasions of the Saxons, when the ancient and Christian inhabitants of the 
island retired to those natural intrenchments, for protection from their pagan 
visitants. But when these invaders themselves were converted to Chris- 
tianity, and settled into regular and potent governments, this retreat of the 


15. A statute cannot be repealed by usage or become obsolete by non-user. Wright v. 
Crane, 13 Serg. & R. 447. Snowden v. Snowden, 1 Bland. 550. When the circumstances 
or business of a community so materially change that the facts no longer can arise to 
which a statute was meant to apply, in that sense it may become obsolete. It may, 
however, so happen that the current of legislation shows that an old statute, never 
actually repealed, was regarded by the legislature as no longer in force; and in that case 
it may be regarded as repealed by implication. Hill v. Smith, 1 Morris, 70.—SHARS- 
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ancient Britons grew every day narrower; they were overrun by little and 
little, gradually driven from one fastness to another, and by repeated losses 
abridged of their wild independence. Very early in our history we find 
their princes doing homage to the crown of England; till at length in the 
reign of Edward the First, who may justly be‘styled the conqueror of 
*g4] Wales, the line of their ancient princes was abolished, and the King 
of England’s eldest son became, as a matter of course, (1) their titular 
prince; the territory of Wales being then entirely reannexed (by a kind of 
feodal resumption) to the dominion of the crown of England;(q@) or, as the 
statute(2) of Rhudlan(d) expresses it, ‘‘ Terrie Wallie cum incolis suts, prtus 
regi jure feodali subjecta, (of which homage was the sign, ) jam tn proprietates 
dominium totaliter et cum integritate conversa est, et corone regni Anglie tan- 
guam pars corporis ejusdem annexa et unita.’’(3) By the statute also of 
Wales(c) very material alterations were made in divers parts of their laws, 
so as to reduce them nearer to the English standard, especially in the forms 
of their judicial proceedings; but they still retained very much of their orig- 
inal polity; particularly their rule of inheritance, viz. that their lands were 
divided equally among all the issue male, and did not descend to the eldest 
son alone. By other subsequent statutes their provincial immunities were 
still farther abridged: but the finishing stroke to their independency was 
given by the statute 27 Hen. VIII. c. 26, which at the same time gave the 
utmost advancement to their civil prosperity, by admitting them to a thor- 
ough communication of laws with the subjects of England. Thus were this 
brave people gradually conquered into the enjoyment of true liberty; being 
insensibly put upon the same footing, and made fellow-citizens with their 
conquerors. A generous method of triumph, which the republic of Rome 
practiced with great success, till she reduced ail Italy to her obedience, by 
admitting the vanquished states to partake of the Roman privileges. 

It is enacted by this statute 27 Henry VIII., 1. That the dominion of 
Wales shall be forever united to the kingdom of England. 2. That all 
Welshmen born shall have the same liberties as other the king’s subjects. 
3. That lands in Wales shall be inheritable according to the English tenures 

and rules of descent. 4. That the laws of England, and no other, 
*g5] shall * be used in Wales: besides many other regulations of the police 
of this principality. And the statute 34 and 35 Hen. VIII., c. 26, 
confirms the same, adds farther regulations, divides it into twelve shires, and, 


(a) Vaugh, 400. : integral part of England, annexed to and united 
(b) 10 Edw. I.—‘‘The territory of Wales, before with the crown.” 
subjected with its inhabitants to the king by the (ce) 12 Edw. I. 


feudal law, is erected into a principality; and as an 


(1) It cannot be said that the king’s eldest son became Prince of Wales by any neces- 
sary or natural consequence; but, for the origin and creation of his title, see page 224.— 
CHRISTIAN. 

(2) The learned judge has made a mistake in referring to the statute, which is called 
the statute of Rutland, in the to Kd. I., which does not at all relate to Wales. But the 
statute of Rutland, as it is called in Vaughan, (p. 400,) is the same as the Statutum Wal- 
“iz. Mr. Barrington, in his Observations on the Ancient Statutes, (p. 74,) tells us, that 
the Statutum Wallie bears date apud Rothelanum, what is now called Rhuydland in 
Flintshire. Though Edward says, that terra Wailie prius regi jure feodali subjecta, yet 
Mr. Barrington assures us, that the feudal law was then unknown in Wales, and that 
‘‘there are at present in North Wales, and it is believed in South Wales, no copyhold 
tenures, and scarcely an instance of what we call manerial rights; but the property is 
entirely free allodial. Edward, however, was a conqueror, and he hada right to make 
use of his own words in the preamble to his law.”’ Ib. 75.—CHRISTIAN. Bowyer’s Com. 
on Const. Law Eng. (2 ed., 1846) 29. 

(3) [‘‘The country of Wales, together with its inhabitants, was formerly held under 
the king by the feudal law; it is now completely converted into a principality, and 
annexed to, and united with, the crown of England, as forming a part of the same 
kingdom.’’] 


82 


Sxcr. 4] TO THE LAWS OF ENGLAND. 95 
in short, reduces it into the same order in which it stands at thisday; differ- 
ing from the kingdom of England in only a few particulars, and those too of 
the nature of privileges, (such as having courts within itself, independent of 
the process of Westminster-hall,) and some other immaterial peculiarities 
hardly more than are to be found in many counties of England itself. 

The kingdom of Scotland, notwithstanding the union of the crowns on the 
accession of their King James VI. to that of England, continued an entirely 
separate and distinct kingdom for above a century more, though an union 
had been long projected; which was judged to be the more easy to be done, 
as both kingdoms were anciently under the same government, and still 
retained a very great resemblance, though far from an identity, in their laws. 
By an act of parliament 1 Jac. I. c. 1, it is declared, that these two mighty, 
famous, and ancient kingdoms, were formerly one. And Sir Edward Coke 
observes, (@) how marvelous a conformity there was, not only in the religion 
and language of the two nations, but also in their ancient laws, the descent 
of the crown, their parliaments, their titles of nobility, their officers of state 
and of justice, their writs, their customs, and even the language of their 
laws. Upon which account he supposes the common law of each to have 
been originally the same; especially as their most ancient and authentic 
book, called vegiam majestatem, and containing the rules of their ancient 
common law, is extremely similar to that of Glanvil, which contains the 
principles of ours, as it stood in the reign of Henry II. And the many diver- 
sities, subsisting between the two laws at present, may be well enough 
accounted for, from a diversity of practice in two large and uncommunicating 
jurisdictions, and from the acts of two distinct and independent parliaments, 
which have in many points altered and abrogated the old common law of 
both kingdoms. (4) 


(d) 4 Inst. 345. 


(4) The laws of Scotland concerning the tenures of land, and of consequence the con- 
stitution of parliaments and the royal prerogatives, were founded upon the same feudal 
principles as the laws respecting these subjects in England. It is said, that the feudal 
polity was established first in England; and was afterwards introduced into Scotland, in 
imitation of the English government. Butit continued in its original form much longer 
in Scotland than it did in England, and the changes in the Scotch government, probably 
owing to the circumstance that they are more recent, are far more distinctly marked and 
defined than they are in the history of the English constitution. And perhaps the pro- 
gress of the Scotch parliaments affords a clearer elucidation of the obscure and ambiguous 
points in the history of the representation and constitution of our country, than any 
arguments or authorities that have yet been adduced. Buta particular discussion of this 
subject would far exceed the limits of a note, and will be reserved for a future occasion. 
But for an account of the parliament of Scotland before the union, and the laws relative 
to the election of the representative peers and commoners of Scotland, I shall refer the 
studious reader to Mr. Wight’s valuable /nguiry into the Rise and Progress of Parlia- 
ments chiefly in Scotland. (Quarto ed.) It is supposed, that we owe the lower house of 
parliament in England to the accidental circumstance that the barons and the represen- 
tatives of the counties and boroughs had not a room large enough to contain them all; 
but in Scotland, the three estates assembled always in one house, had one common pres- 
ident, and deliberated jointly upon all matters that came before them, whether of a judi- 
cial or of a legislative nature. (Wight, 82.) In England the lords spiritual were always © 
styled one of the three estates of the realm; but there is no authority that they ever voted _ 
in a body distinct from the lords temporal. In the Scotch parliament the three estates 
were, 1. The bishops, abbots, and other prelates who had a seat in parliament, as in Eng- 
land, on account of their benefices, or rather lands, which they held zm captitle, i.e. imme- 
diately of the crown: 2. The barons, and the commissioners of shires, who were the 
representatives of the smaller barons, or the free tenants of the king: 3. The burgesses, 
or the representatives of the royal boroughs. Craig assures us, nihil ratum esse, nthil 
legis vim habere, nisi quod omnium, trium ordinum consensu conjuncto constitutum est; 
ita tamen ut unius cujusque ordinis per se major pars consentiens pro toto ordine sufficiat. 
Scio hodie controverti, an duo ordines dissentiente tertio, guast major pars, leges condere 
possint; cujus parten negantem boni omnes, et quicunque de hac re scripserunt, pertina- 
cissime tuentur, alioqui quo ordines in eversionem teritt possint consentire.—[That nothing \, 
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*96] * However, Sir Edward Coke, and the politicians of that time, con- 

ceived great difficulties in carrying on the projected union; but these 
were at length overcome, and the great work was happily effected in 1707, 6 
Anne; when twenty-five articles of union were agreed to by the parliaments 
of both nations; the purport of the most considerable being as follows: 

1. That on the first of May, 1707, and forever after, the kingdoms of 
England and Scotland shall be united into one kingdom, by the name of 
Great Britain. 

2. The succession to the monarchy of Great Britain shall be the same as 
was before settled with regard to that of England. ; 

3. The united kingdom shall be represented by one parliament. 

4. There shall be a communication of all rights and privileges between the 
subjects of both kingdoms, except where it is otherwise agreed. ; 

g. When England raises 2,000,000/. by a land tax, Scotland shall raise 

8,000/. 
: 16, 17. The standards of the coin, of weights, and of measures, shall be 
reduced to those of England, throughout the united kingdoms. 

18. The laws relating to trade, customs, and the excise, shall be the same 
in Scotland as in England. But all the other laws of Scotland shall remain 
in force; though alterable by the parliament of Great Britain. Yet with this 
caution: that laws relating to public policy are alterable at the discretion of 
the parliament: laws relating to private right are not to be altered but for the 

evident utility of the people of Scotland. 
*97] * 22. Sixteen peers are to be chosen to represent the peerage of 
Scotland in parliament, and forty-five members to sit in the House of 
Commons. (5) 


is established, nothing has the force of law but what is constituted by the joint consent 
of all the three estates; the consent of the majority of each being considered as the con- 
sent of the whole. I know itisin the present day disputed, whether two of the three 
estates, the third dissenting, can enact laws as a majority; all just and learned men, and 
all those who have written on the subject, have pertinaciously defended the party denying 
the power, arguing that otherwise any two of the orders might agree together to the entire 
subversion of the third.] (De Feudis, lib. i. Dieg. 7, s. 11.) But some writers have since 
presumed to controvertthis doctrine. (Wight, 83.) Itisstrange that a great fundamental 
point, which was likely to occur frequently, should remain a subject of doubt and con- 
troversy. But we should now be inclined to think, that a majority of one of the estates 
could not have resisted a majority of each of the other two, as it cannot easily be supposed 
that a majority of the spiritual lords would have consented to those statutes, which, from 
the year 1587 to the year 1690, were enacted for their impoverishment, and finally for their 
annihilation. Atthe time of the union, the Scotch parliament consisted only of the other 
two estates. With regard to laws concerning contracts and commerce, and perhaps also 
crimes, the law of Scotland is in a great degree conformable to the civil law; and this, 
probably, was owing to their frequent alliances and connections with France and the cou- 
tinent, where the civil law chiefly prevailed.—CuRISTIAN. 

(5) By the 25th article it is agreed, that all laws and statutes in either kingdom, so far 
as they are contrary to these articles, shall cease and become void. From the time of 
Edw. IV. till the reign of Ch. II. both inclusive, our kings used frequently to grant, by 
their charter only, a right to unrepresented towns of sending members to Parliament. 
The last time this prerogative was exercised, was in the 29 Ch. II. who gave this privi- 
lege to Newark; and it is remarkable, that it was also the first time that the legality of 
this power was questioned in the House of Commons, but it was then acknowledged by a 
majority of 125 to 73. (Comm. Jour. 21, March, 1676-7.) But notwithstanding it isa 
general rule in our law, that the king can never be deprived of his prerogatives, but by 
the clear and express words of an act of parliament; yet it has been thought, from this 
last article in the act of union, that this prerogative of the crown is virtually abrogated, 
as the exercise of it would necessarily destroy the proportion of the representatives for 
the two kingdoms. (See 1 Doug. El. Cases, 70. The Preface to Glanv. Rep. and 
Simeon’s Law of Elect. 91.) It was also agreed, that the mode of the election of the 
peers and the commons should be settled by an act passed in the parliament of Scotland, 
which was afterwards recited, ratified, and made part of the act of union. And by that 
statute it was enacted, that of the 45 commoners, 30 should be elected by the shires, and 
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23. The sixteen peers of Scotland shall have all privileges of parliament; and 
all peers of Scotland shall be peers of Great Britain, and rank Het after those of 
the same degree at the time of the union, and shall have all privileges of peers, 
except sitting in the House of Lords, and voting on the trial of a peer. (6) (7) 


15 by the boroughs; that the city of Edinburgh should elect one, and th 

boroughs should be divided aig fourteen districts and that each distiNaneeld etre 
one. It wasalso provided, that no person should elect or be elected one of the 45, but 
who would have been capable of electing, or of being elected, a representative of a shire 
or a borough to the parliament of Scotland. Hence, the eldest son of any Scotch peer 
cannot be elected one of the 45 representatives; for by the law of Scotland, prior to the 
union, the eldest son of a Scotch peer was incapable of sitting in the Scotch parliament. 
(Wight, 269,) ‘There seems to be no satisfactory reason for this restriction, which would 
not equally extend to the exclusion of all the other sons of a peer. Neither can such 
eldest son be entitled to be enrolled and vote asa freeholder for any commissioner of a 
shire, though otherwise qualified, as was lately determined by the house of lords in the 
case of lord Daer, March 26, 1793. But the eldest sons of Scotch peers may represent 
any place in England, as many do. (2 Hats. Prec. 12.) The two statutes, 9 Ann. c. 5, 
and 33 Geo. II. c. 20, requiring knights of shires and members for boroughs to have 
respectively 600/, and 300/. a year, are expressly confined to England. But a commis- 
sioner of a shire must be a freeholder, and it isa general rule that none can be elected, 
but those whocan elect. (Wight, 289.) And till the contrary was determined by a com- 
mittee of the house of commons in the case of Wigtown in 1775, (2 Doug. 181,) it was 
supposed that it was necessary that every representative of a borough should be admitted 
a burgess of one of the boroughs which he represented. (Wight, 4o4.) It still holds 
generally true in shires in Scotland, that the qualifications of the electors and elected are 
the same; or that eligibility and a right to elect are convertible terms. Upon some 
future occasion I shall endeavor to prove, that, in the origin of representation, they were 
universally the same in England.—CuRISTIAN. 

(6) Since the union, the following orders have been made in the house of Lords respect- 
ing the peerage of Scotland. Queen Anne, in the seventh year of her reign, had created 
James, duke of Queensbury, duke of Dover, with remainder in tail to his second son, 
then earl of Solway in Scotland; and upon the 21st January, 1708-9, it was resolved 
by the lords that a peer of Scotland claiming to sit in the house of peers by virtue of a 
patent passed under the great seal of Great Britain, and who now sits in the parliament 
of Great Britain, had no right to vote in the election of the sixteen peers who are to repre- 
sent the peers of Scotland in parliament. 

The Duke of Hamilton having been created duke of Brandon, it was resolved by the 
lords on the 20th December, 1711, that no patent of honor granted to any peer of Great 
Britain, who was a peer of Scotland at the time of the union, should entitle him to sit in 
parliament. Notwithstanding this resolution gave great offence to the Scotch peerage, 
and to the queen and her ministry, yet a few years afterwards, when the duke of Dover 
died, leaving the earl of Solway, the next in remainder, an infant, who, upon his coming 
of age, petitioned the king fora writ of summons as duke of Dover; the question was 
again argued on the 18th December, 1719, and the claim as before disallowed. (See the 
argument, 1 P. Wms. 582.) But in 1782 the duke of Hamilton claimed to sit as duke of 
Brandon, and the question being referred to the judges, they were unanimously of opin- 
ion, that the peers of Scotland are not disabled from receiving, subsequently to the union, 
a patent of peerage of Great Britain, with all the privileges incident thereto. Upon which 
the lords certified to the king, that the writ of summons ought to be allowed to the duke 
of Brandon, who now enjoys a seat as a British peer. (6th June, 1782.) But there never 
was any objection to an English peer’s taking a Scotch peerage by descent; and, there- 
fore, before the last decision, when it was wished to confer an English title upon a noble 
family of Scotland, the eldest son of the Scotch peer was created in his father’s lifetime 
an English peer, and the creation was not affected by the annexation by inheritance of 
the Scotch peerage. On the 13th February, 1787, it was resolved, that the earl of 
Abercorn and the duke of Queensbury, who had been chosen of the number of the six- 
teen peers of Scotland, having been created peers of Great Britain, thereby ceased to sit 
in that house as representatives of the peerage. (See the argument in Ann. Reg. for 
1787, p. 95.) At the election occasioned by the last resolution, the dukes of Queensbury 
and Gordon had given their votes as peers of Scotland, contrary to the resolution of 1709, 
in consequence of which it was resolved, 18th May, 1787, that a copy of that ‘resolution 
should be transmitted to the lord register of Scotland as a rule for his future proceeding 
in cases of election. The duke of Queensbury and marquis of Abercorn had tendered 
their votes at the last general election, and their votes were rejected; but notwithstand- 
ing the former resolutions, on 23d May, 1793, it was resolved, that if duly tendered they 
ought to have been counted.—CHRISTIAN. 6 ch 

(7) In 1861 there were forty Scottish peers sitting in the house of lords by virtue of British 
peerages created in their favor since the cee of the two kingdoms. May. Const. Hist. c. 5. 
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These are the principal of the twenty-five articles of union, which are 
ratified and confirmed by statute 5 Ann. c. 8, in which statute there are also 
two acts of parliament recited; the one of Scotland, whereby the church of 
Scotland, and also the four universities of that kingdom, are established 
forever, and all succeeding sovereigns are to take an oath inviolably to 
maintain the same; the other of England, 5 Ann. c. 6, whereby the acts of 
uniformity of 13 Eliz. and 13 Car. II. (except as the same had been altered 
by parliament at that time, ) and all other acts then in force for the preserva- 
tion of the church of England, are declared perpetual; and it is stipulated, 
that every subsequent king and queen shall take an oath inviolably to main- 
tain the same within England, Ireland, Wales, and the town of Berwick 
upon Tweed. And it is enacted, that these two acts ‘‘shall forever be 
observed as fundamental and essential conditions of the union.’’ 

Upon these articles and act of union, it is to be observed, 1. That the two. 
kingdoms are now so inseparably united, that nothing can ever disunite 
them again, except the mutual consent of both, or the successful resistance 
of either, upon apprehending an infringement of those points which, when 
they were separate and independent nations, it was mutually stipulated 

should be ‘‘ fundamental and essential conditions of the union.’’(¢) 
*98] 2. That whatever else may be deemed ‘‘ fundamental * and essential 
conditions,’’ the preservation of the two churches of England and 
Scotland in the same state that they were in at the time of the union, and the 
maintenance of the acts of uniformity which establish our common. prayer, 
are expressly declared so to be. 3. That therefore any alteration in the 
constitution of either of those churches, or in the liturgy of the church of 
England, (unless with the consent of the respective churches, collectively 
or representatively given, ) would be an infringement of these ‘‘ fundamental 
P y $ , g' 
and essential conditions,’’ and greatly endanger the union. 4. That the 
municipal laws of Scotland are ordained to be still observed in that part 
of the island, unless altered by parliament; and as the parliament has not 
yet thought proper, except in a few instances, to alter them, they still, 
with regard tothe particulars unaltered, continue in full force. Wherefore 
the municipal or common laws of England are, generally speaking, of no 
force or validity in Scotland; and of consequence, in the ensuing Commen- 
taries, we shall have very little occasion to mention, any further than some- 
times by way of illustration, the municipal laws of that part of the united 
kingdoms. (8) 
The town of Berwick upon Tweed was originally part of the king- 
*99] dom of Scotland; and, as such, was for a time reduced *by king 
Edward I. into the possession of the crown of England: and during 
(e) It may justly be doubted whether even such To illustrate the matter a little farther, an act of 
an infringement (though a manifest breach of good parliament to repeal or alter the act of uniformity 
faith, unless done upon the most pressing necessity) in England, or to establish episcopacy in Scotland, 
would of itself dissolve the union: for the bare idea would doubtless in point of authority be sufficiently 
of a state, without a power somewhere vested to valid and binding; and, notwithstanding such an 
alter every part of its laws, is the height of political act, the union would continue unbroken. Nay, 
absurdity. The truth seems to be, that in such an each of these measures might be safely and honor- 
incorporate union (which is well distinguished by ably pursued, if respectively agreeable to the senti- 
a very learned prelate from a faderate alliance, where ments of the English church, or the kirk in Scotland. 
such an infringement would certainly rescind the But it should seem neither prudent, nor perhaps 
compact) the two contracting states are totally an- consistent with good faith, to venture upon either 
nihilated, without any power of a revival; anda of those steps, by a spontaneous exertion of the in- 
third arises from their conjunction, in which all herent powers of parliament, or at the instance of 
the rights of sovereignty, and particularly that of | mere individuals. 
legislation, must of necessity reside. (See Warbur- So sacred indeed are the laws above mentioned 
ton’s Alliance, 195.) But the wanton or imprudent (for protecting each church and the English liturgy 
exertion of this right would probably raise a very esteemed, that in the regency acts both of 1751 an 
alarming ferment in the minds of individuals; and 1765 the regents are expressly disabled from assent- 
therefore it is hinted above that such an attempt ing to the repeal or alteration of either these or the 


alent endanger (though by no means destroy) the act of settlement. 
nion. 


(8) Stewart v, McMartin, 5 Barb. (S. C.) 441 (1849). 
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such, its subjection, it received from that prince a charter, which (after its 
subsequent cession by Edward Balliol, to be forever united to the crown and 
realm of England, ) was confirmed by king Edward III. with some additions: 
particularly that it should be governed by the laws and usages which it 
enjoyed during the time of king Alexander, that is, before its reduction by 
Edward I. Its constitution was new-modelled, and put upon an English 
footing, by a charter of king James I.: and all its liberties, franchises, and 
customs, were confirmed in parliament by the statutes 22 Edward IV. c. 8, 
and 2 Jac. I. c. 28. ‘Though, therefore, it hath some local peculiarities, 
derived from the ancient laws of Scotland,(/) yet it is clearly part of the 
realm of England, being represented by burgesses in the house of Commons, 
and bound by all Acts of the British parliament, whether specially named or 
otherwise. And therefore it was, perhaps superfluously, declared, by statute 
20 Geo. II. c. 42, that, where England only is mentioned in any Act of 
parliament, the same, notwithstanding, hath and shall be deemed to compre- 
hend the dominion of Wales and town of Berwick upon ‘Tweed. And 
though certain of the king’s writs or processes of the courts of Westminster 
do not usually run into Berwick, any more than the principality of Wales, 
yet it hath been solemnly adjudged( ¢) that all prerogative writs, as those of 
mandamus, prohibition, habeas corpus, certiorari, etc., may issue to Berwick 
as well as to every other of the dominions of the crown of England, and that 
indictments and other local matters arising in the town of Berwick may be 
tried by a jury of the county of Northumberland. (9) 

As to Ireland, that is still a distinct kingdom, though a dependent subordi- 
nate kingdom. It was only entitled the dominion or lordship of Ireland, (/) 
and the king’s style was no other than dominus Hibernie, lord of Ireland, till 
the thirty-third year of king Henry the Highth, when he assumed 
the *title of king, which is recognized by act of parliament 35 Hen. [*100 
VIII. c.3. But, as Scotland and England are now one and the same 
kingdom, and yet differ in their municipal laws, so England and Ireland are, 
on the other hand, distinct kingdoms, and yet in general agree in their laws. 
The inhabitants of Ireland are, for the most part, descended from the 
English, who planted it as a kind of colony, after the conquest of it by king 
Henry the Second; and the laws of England were then received and sworn to 
by the Irish nation assembled at the council of Lismore.(z) And as Ireland, 
thus conquered, planted, and governed, still continues in a state of dependence, 
it must necessarily conform to, and be obliged by, such laws as the superior 
state thinks proper to prescribe. (10) 

. At the time of this conquest the Irish were governed by what they called 
the Brehon law, so styled from the Irish name of judges, who were denomi- 
nated Brehons.(#) But king John, in the twelfth year of his reign, went into 
Ireland, and carried over with him many able sages of the law; and there by 
his letters patent, in right of the dominion of conquest, is said to have 
ordained and established that Ireland should be governed by the laws of 
England:(/) which letters patent Sir Edward Coke(#) apprehends to have 
(F ) Hale, Hist. C. L. 183. 1 Sid. 382, 462. 2 Show. 3} Pyne On 4 et: Hypnos. Sintelof Trelanae 
(g) Cro. Jac. 543. 2 Roll. Abr. 292. Stat. 11 Geo. p. 1518, edit. Hughes. 


I. ec. 4, 4 Burr. 834. (1) Vaugh. 294, 2 Pryn. Rec. 85. 7 Rep. 23. 
(h) Stat. Hiberniz, 14 Hen, II. (m) 1 Inst. 141. 


_ (9) See the case of the King v. Cowle, in 2 Burr. 834, where the constitution of the town 
of Berwick upon Tweed, and, indeed, the prerogative as to dominion extra Great Britain, 
is very elaborately discussed.—CHRISTIAN. | : 

(10) Itis probable, however, that even in those parts of Ireland which were really 
subject to the English domination, the native Irish were suffered to live under their 
old law so long as they would keep the king’s peace. Poll. & Mait. Hist. Eng. Law, 
vol. I, p. 200. 
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been there confirmed in parliament. But to this ordinance many of the Irish 
were averse to conform, and still stuck to their Brehon law: so that both 
Henry the Third(7) and Edward the First(o) were obliged to renew the 
injunction; and at length, in a parliament holden at Kilkenny, 40 Edw. III., 
under Lionel duke of Clarence, the then lieutenant of Ireland, the Brehon 
law was formally abolished, it being unanimously declared to be indeed no 

law, but a lewd custom crept in of later times. And yet, even in the 
*ro1] reign of queen Elizabeth, the *wild natives still kept and preserved 

their Brehon law, which is described( #) to have been ‘‘a rule of 
right unwritten, but delivered by tradition from one to another, in which 
oftentimes there appeared great show of equity in determining the right 
between party and party, but in many things repugnant quite both to God’s 
laws and man’s.’’? ‘The latter part of this character is alone ascribed to it, by 
the laws before cited of Edward the First and his grandson. 

But as Ireland was a distinct dominion, and had parliaments of its own, it 
is to be observed that though the immemorial customs, or common law, of 
England, were made the rule of justice in Ireland also, yet no acts of the Eng- 
lish parliament, since the twelfth of king John, extended into that kingdom, 
unless it were specially named, or included under general words, such as 
‘within any of the king’s dominions.’’ And this is particularly expressed, 
and the reason given in the year books:(¢) ‘‘a tax granted by the parlia- 
ment of England shall not bind those of Ireland, because they are not sum- 
moned to our parliament;’’ and again, ‘‘Ireland hath a parliament of its 
own, and maketh and altereth laws; and our statutes do not bind them, 
because they do not send knights to our parliament, but their persons are the 
king’s subjects, like as the inhabitants of Calais, Gascoigne, and Guienne, 
while they continued under the king’s subjection.’? The general run of 
laws, enacted by the superior state, are supposed to be calculated for its own 
internal government, and do not extend to its distant dependent countries, 
which, bearing no part in the legislature, are not therefore in its ordinary 
and daily contemplation. But, when the sovereign legislative power sees it 
necessary to extend its care to any of its subordinate dominions, and men- 
tions them expressly by name, or includes them under general words, there 

can be no doubt but then they are bound by its laws. (7) 
*102] *The original method of passing statutes in Ireland was nearly the 

same as in England, the chief governor holding parliaments at his 
pleasure, which enacted such laws as they thought proper.(s) But an ill 
use being made of this liberty, particularly by lord Gormanstown, deputy- 
lieutenant in the reign of Edward IV.,(¢) a set of statutes were then enacted 
in the 10 Hen. VII. (Sir Edward Poynings being then lord deputy, whence 
they are called Poynings’ laws) one of which,(z) in order to restrain the 
power as well of the deputy as the Irish parliament, provides, 1. That, before 
any parliament be summoned or holden, the chief governor and council of 
Ireland shall certify to the king, under the great seal of Ireland, the con- 
sideration and causes thereof, and the articles of the acts proposed to be 
passed therein. 2. That after the king, in his council of England, shall 
have considered, approved, or altered the said acts or any of them, and certi- 
fied them back under the great seal of England, and shall have given license 
to summon and hold a parliament, then the same shall be summoned and 


n) A, R. 30. 1Rym. Feod. 442. us and to our council, to give them the 1 - 
; 0) A. R, 5.—pro eo quod leges quibus utuntur Hy- land for their Covesimesty 3 ea Ree ae. Ha 
pernict Deo detestabiles existunt, et omni juri dissonant, (p) Edm. Spenser, ibid j : ; 
adeo quod leges censeri non debeant ;—nobis et consilio th 20 Hen. VI. 8. 2 Ric. III. 12. 


nostro satis videtur expediens, eisdem ttendas concedere 

“0G Fh Ageelgpameti ati esr le ne laws by which a Oi es 
e Irish are governed, are hateful to God and in- 8) Irish stat. 

compatible with thee and therefore ought not to ) Ibid. 10 dan Van ae a 

be considered as laws—it seems highly expedient to u) Cap. 4, expounded by 8 and 4Ph. and M.c. 4. 
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held; and therein the said acts so certified, and no other, shall be proposed, 
received, or rejected.(w) But asthis precluded any law from being proposed, 
but such as were preconceived before the parliament was in being, which 
occasioned many inconveniences and made frequent dissolutions necessary, 
it was provided by the statute of Philip and Mary, before cited, that any 
new propositions might be certified to England in the usual forms, even after 
the summons and during the session of parliament. By this means however, 
there was nothing left to the parliament in Ireland but a bare negative or 
power of rejecting, not of proposing or altering, any law. But the usage 
now is, that bills are often framed in either house, under the denomination 
of “heads for a bill or bills:’’ and in that shape they are offered to the con- 
sideration of the lord lieutenant and privy council, who, upon such parlia- 
mentary intimation or other wise upon the application of private per- 

sons, receive and transmit such *heads, or reject them without any [*103 
transmission to England. And withregard to Poynings’ law in par- 

ticular, it cannot be repealed or suspended, unless the bill for that purpose, 
before it be certified to England, be approved by both the houses. (x) 

But the Irish nation, being excluded from the benefit of the English statutes, 
were deprived of many good and profitable laws, made for the improvement 
of the common law: and the measure of justice in both kingdoms becoming 
thence no longer uniform, it was therefore enacted by another of Poynings’ 
laws,(y) that all acts of parliament before made in England should be of 
force within the realm of Ireland.(z) But, by the same rule, that no laws 
made in England, between king John’s time and Poynings’ law, were then 
binding in Ireland, it follows that no acts of the English parliament, made 
since the 10 Hen. VII. do now bind the people of Ireland, unless specially 
named or included under general words.(a) And on the other hand it is 
equally clear, that where Ireland is particularly named, or is included under 
general words, they are bound by such acts of parliament. For this follows 
from the very nature and constitution of a dependent state: dependence being 
very little else, but an obligation to conform to the will or law of that superior 
person or state, upon which the inferior depends. ‘The original and true 
ground of this superiority, in the present case, is what we usually call, 
though somewhat improperly, the right of conquest: a right allowed by the 
law of nations, if not by that of nature; but which in reason and civil policy 
can mean nothing more, than that, in order to put an end to hostilities, a 
compact is either expressly or tacitly made between the conqueror and the 
conquered, that if they will acknowledge the victor for their master, he will 
treat them for the future as subjects, and not as enemies. (4 )(11) 

* But this state of dependence being almost forgotten and ready to [*104 
be disputed by the Irish nation, it became necessary some years ago 
to declare how that matter really stood: and therefore by statute 6 Geo. I. c. 
5, it is declared that the kingdom of Ireland ought to be subordinate to, and 
dependent upon, the imperial crown of Great Britain, as being inseparably 
united thereto; and that the king’s majesty, with the consent of the lords 
and commons of Great Britain in parliament, hath power to make laws to 
bind the people of Ireland. (12) 


. BOo- a) 12 Rep. 112. 
(uy feeor 11 Eliz. st. 3, c. 38. (6) Put L. of N. viii. 6, 24. ‘‘Grot. de Jus. B. and 


ty) Cap. 2. 
(z) 4 Inst. 351. 


(11) A smaller England has been created across the channel, with chancery, benches, 
council, etc., all reproduced upona diminished scale. Poll. & Mait. Hist. Eng. Law, vol. 
I, p. 200. : 
ey Prynne, in his learned argument, has enumerated several statutes made in England 
from the time of King John, by which Ireland was bound. (3 St. Tr. 343.) That was an 
argument to prove that Lord Connor Maguire, Baron of Inneskillin in Ireland, who had 
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Thus we see how extensively the laws of Ireland communicate with those 
of England: and indeed such communication is highly necessary, as the 
ultimate resort from the courts of justice in Ireland is, as in Wales, to those 
in England; a writ of error (in the nature of an appeal) lying from the 
King’s Bench in Ireland to the King’s Bench in England,(c) as the appeal 
from the Chancery in Ireland lies immediately to the House of Lords here: 
it being expressly declared by the same statute, 6 Geo. I. c. 5, that the peers 
of Ireland have no jurisdiction to affirm or reverse any judgments or decrees. 
whatsoever. ‘The propriety, and even necessity, in all inferior dominions, 
of this constitution, ‘‘that, though justice be in general administered by 
courts of their own, yet that the appeal in the last resort ought to be to the 
courts of the superior state,’ is founded upon these two reasons. 1. Because 
otherwise the law, appointed or permitted to such inferior dominion, might. 
be insensibly changed within itself, without the assent of the superior. 2. 
Because otherwise judgments might be given to the disadvantage or diminu- 
tion of the superiority; or to make the dependence to be only of the person 
of the king, and not of the crown of England. (d )(13) 


(c) This was law in the time of Hen. VIII.; as ap- Courts, ¢. bank le roy. 
pears by the ancient book, entituled Diversity of (d) Vaugh. 402. 


committed treason in that country, by being the principal contriver and instigator of 
the Irish rebellion and massacre in the time of Car. I., and who had been brought to- 
England against his will, could be lawfully tried for it in the King’s Bench at West- 
minster by a Middlesex jury, and be ousted of his trial by his peers in Ireland, by force 
of the statute of 35 Hen. VIII. c. 2. 

The prisoner having pleaded to the jurisdiction, the court, after hearing this argument, 
overruled the plea, and the decision was approved of by a resolution of the two houses 
of parliament, and Lord Maguire was found guilty, and was afterwards executed at 
Tyburn as a traitor.—CHRISTIAN. 

(13) The following statement of that great and most important event, the union of Great 
Britain and Ireland, is extracted from the 39 and 4o Geo. III. c. 77. 

In pursuance of his Majesty’s most gracious recommendation to the two houses of 
parliament in Great Britain and Ireland respectively to consider of such measures as 
might best tend to strengthen and consolidate the connection between the two king- 
doms, the two houses of parliament in each country resolved, that, in order to promote 
and secure the essential interests of Great Britain and Ireland, and to consolidate the 
strength, power, and resources of the British empire, it was advisable to concur in such 
measures as should best tend to unite the two kingdoms into one kingdom, on such 
terms and conditions as should be established by the acts of the respective parliaments. 
in the two countries. And, in furtherance of that resolution, the two houses of each 
parliament agreed upon eight articles, which, by an address of the respective houses of 
parliament, were laid before his Majesty for his consideration; and his Majesty having 
approved of the same, and having recommended it to his parliaments in Great Britain 
and Ireland to give full effect to them, they were ratified by an act passed in the parlia- 
ment of Great Britain on the 2d of July, 1800. 

Art. I. That the kingdom of Great Britain and Ireland shall, on the first day of 
January, 1801, and forever after, be united into one kingdom, by the name of the United 
Kingdom of Great Britain and Ireland; and that the royal style and titles of the imperial 
crown, and the ensigns, armoral flags, and banners, shall be such as should be appointed 
by his Majesty’s royal proclamation. 

Art. II. That the succession to the imperial crown shall continue settled in the same 
manner as the succession to the crown of Great Britain and Ireland stood before limited. 

Art. III. That there shall be one parliament, styled The Parliament of the United 
Kingdom of Great Britain and Ireland. 

Art. IV. That four lords spiritual of Ireland, by rotation of sessions, and twenty-eight 
lords temporal of Ireland, elected for life by the peers of Ireland, shall sit in the House 
of Lords; and one hundred commoners—two for each county, two for the city of Dublin, 
and two for the city of Cork, one for Trinity College, and one for each of the thirty-one 
most considerable cities and boroughs—shall be the number to sit in the House of Com- 
mons on the part of Ireland. 

That questions respecting the rotation or election of the spiritual or temporal peers 
shall be decided by the House of Lords, and in the case of an equality of votes in the 
election of a temporal peer, the clerk of the parliament shall determine the election by 
drawing one of the names from a glass. 

That a peer of Ireland, not elected one of the twenty-eight, may sit in the House of 
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With regard tothe other adjacent islands which are subject to the 
crown of Great Britain, some of them (as the isle of *Wight, of Port- [*105 
Jand, of Thanet, etc.) are comprised within some neighboring county, 
and are therefore to be looked upon as annexed to the mother island, and 


Commons; but whilst he continues a member of the House of Commons, he shall not be 
entitled to the privilege of peerage, nor capable of being elected one of the twenty-eight, 
nor of voting at such election, and he shall be sued and indicted for any offence asa 
commoner. 

That as often as three of the peerages of Ireland, existing at the time of the union, 
shall become extinct, the king may create one peer of Ireland; and when the peers of 
Ireland are reduced to one hundred by extinction or otherwise, exclusive of those who 
shall hold any peerage of Great Britain subsisting at the time of the union, or created 
of the united kingdom since the union, the king may then create one peer of Ireland 
for every peerage that becomes extinct, or as often as any one of them is created a peer 
of the united kingdom, so that the king may always keep up the number of one hundred 
Irish peers, over and above those who have an hereditary seat in the House of Lords. 

That questions respecting the election of the members of the House of Commons. 
returned for Ireland shall be tried in the same manner as questions respecting the 
elections for places in Great Britain, subject to such particular regulations as the parlia- 
ment afterwards shall deem expedient. 

That the qualifications by property of the representatives in Ireland shall be the same 
respectively as those for counties, cities, and boroughs in England, unless some other 
provision be afterwards made. 

Until an act shall be passed in the parliament of the united kingdom providing in what 
cases persons holding offices and places of profit under the crown of Ireland shall be 
incapable of sitting in the House of Commons, not more than twenty such persons shall 
be capable of sitting; and if more than twenty such persons shall be returned from Ire- 
land, then the seats of those above twenty shall be vacated who have last accepted their 
offices or places. 

That all the lords of parliament on the part of Ireland, spiritual and temporal, sitting 
in the House of Lords, shall have the same rights and privileges respectively as the peers. 
of Great Britain; and that all the lords spiritual and temporal of Ireland shall have rank 
and precedency next and immediately after all the persons holding peerages of the like 
order and degree in Great Britain subsisting at the time of the union; and that all peer- 
ages hereafter created of Ireland, or of the united kingdom, of the same degree, shall 
have precedency according to the dates of their creations; and that all the peers of 
Ireland, except those who are members of the House of Commons, shall have all the 
privileges of peers as fully as the peers of Great Britain, the right and privileges of sit- 
ting in the House of Lords, and upon the trial of peers, only excepted. 

Art. V. That the churches of England and Ireland be united into one protestant- 
episcopal church, to be called The United Church of England and Ireland; that the 
doctrine and worship shall be the same; and that the continuance and preservation of 
the united church as the established church of England and Ireland shall be deemed an 
essential and fundamental part of the union; and that, in like manner, the church of 
Scotland shall remain the same as is now established by law and by the acts of union 
of England and Scotland. peat A 2 

Art. VI. The subjects of Great Britain and Ireland shall be entitled to the same privi- 
leges with regard to trade and navigation, and also in respect of all treaties with foreign 

wers. ; 

That all prohibitions and bounties upon the importation of merchandise from one 
country to the other shall cease. ; ; : 

But that the importation of certain articles therein enumerated shall be subject to such 
countervailing duties as are specified in the act. : 

Art. VII. The sinking-funds and the interest of the national debt of each country shall 
be defrayed by each separately. And, for the space of twenty years after the union, the 
contribution of Great Britain and Ireland toward the public expenditure in each year 
shall be in the proportion of fifteen to two, subject to future regulations. 

Art. VIII. All the laws and courts of each kingdom shall remain the same as they are 
now established, subject to such alterations by the united parliament as circumstances. 
may require; but that all writs of error and appeals shall be decided by the House of 
Lords of the united kingdom, except appeals from the court of admiralty in Ireland, 
which shall be decided by a court of delegates appointed by the court of chancery in 
Serie culate then recites an act passed in the parliament of Ireland, by which the rota- 
tion of the four spiritual lords for each sessions is fixed; and it also directs the time and 
mode of electing the twenty-eight temporal peers for life; and it provides that sixty-four 
county members shall be elected, two for each county, two for the city of Dublin, two 
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part of the kingdom of England. But there are others which require a more 
particular consideration. 
And, first, the isle of Man is a distinct territory from England, and is not 
governed by our laws:(14) neither doth any act of parliament extend to it, 
unless it be particularly named therein; and then an act of parliament is 
binding there.(e) It was formerly a subordinate feudatory kingdom, subject 
to the kings of Norway; then to king John and Henry III. of England, 
afterwards to the kings of Scotland; and then again to the crown of Eng- 
land: and at length we find king Henry IV. claiming the island by right of con- 
quest, and disposing of it to the Earl of Northumberland; upon whose 
attainder it was granted (by the name of the lordship-of Man) to Sir John 
de Stanley by letters patent 7 Henry IV.(/) In his lineal descendants it 
continued for eight generations, till the death of Ferdinando Earl of Derby, 
A.D. 1594: when a controversy arose concerning the inheritance thereof, 
between his daughters and William his. surviving*brother: upon which, and 
a doubt that was started concerning the validity of the original patent, (2) 
the island was seized into the queen’s hands, and afterwards various grants 
were made of it by king James the First; all which being expired or surren- 
dered, it was granted afresh in 7 Jac. I. to William Earl of Derby, and the 
heirs male of his body, with remainder to his heirs general; which grant was 
the next year confirmed by act of parliament, with a restraint of the power 
of alienation by the said earl and his issue male. On the death of James 
Harl of Derby, A.D. 1735, the male line of Earl William failing, the Duke 
of Atholl succeeded to the island as heir general by a female branch. In 
the mean time, though the title of king had been long disused, the Earls of 
Derby, as Lords of Man, had maintained a sort of royal authority 
*106] therein; by assenting or *dissenting to laws, and exercising an 
appellate jurisdiction. Yet, though no English writ, or process from 
the courts of Westminster, was of any authority in Man, an appeal lay from 
a decree of the lord of the island to the King of Great Britain in council. (/Z) 
But the distinct jurisdiction of this little subordinate royalty being found 
inconvenient for the purposes of public justice, and for the revenue, (it afford- 
ing a commodious asylum for debtors, outlaws, and smugglers,) authority 
was given to the treasury by statute 12 Geo. I. c. 28, to purchase the interest 
of the then proprietors for the use of the crown: which purchase was at 
length completed in the year 1765, and confirmed by statutes 5 Geo. III. c. 
26 and 39, whereby the whole island and all its dependencies so granted as 
aforesaid, (except the landed property of the Athol family, their manorial 
rights and emoluments, and the patronage of the bishopric(z) and other 


€ 4 Inst. 284. 2 And. 116. (i) The bishopric of Man, or Sodor, or Sodor and 
) pice ay pend Bon Las was former] y within the province of Canter- 

, Eliz. a.p. 1594. ury, but annexed to that of k : 

4} 1 P. Wms, 329. Hen. VIIL. c. 81. My Cana 


for the city of Cork, one for Trinity College, Dublin, and one for each of thirty-one cities 
and towns which are there specified, which are the only places in Ireland to be repre- 
sented in future. One of the two members of each of those places was chosen by lot 
unless the other withdrew his name, to sit in the first parliament; but at the next elec- 
tions one member only will be returned. 

An Irish peer is now entitled to every privilege except that of sitting in the House of 
Lords, unless he chooses to waive it, in order to sit in the House of Commons; and there- 
fore Irish peers, who are not members of the House of Commons, are entitled to the 
letter missive from the court of chancery, when a bill is filed against them. 8 Ves. Jun 
601.—CHRISTIAN. ( 

The provision for the maintenance of the Church of England and Ireland was abolished 
by 32 and 33 Vict. c. 42, which had the effect of losing the seats of the Irish bishops in 
the House of Lords. The number of Irish members of the House of Commons was increased 
by the addition of five by stat. 2 and 3 William IV., c. 88 11. 

(14) 2 Knapp Eng. Priv. Council, 81 (1883). 
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ecclesiastical benefices,) are unalienably vested in the crown, and subjected 
to the regulations of the British excise and customs. 

The islands of Jersey, Guernsey, Sark, Alderney, and their appendages, 
were parcel of the duchy of Normandy, and were united to the crown of 
England by the first princes of the Norman line. (15) They are governed 
by their own laws, which are for the most part the ducal customs of Nor- 
mandy, being collected in an ancient book of very great authority, entitled, 
le grand Coustumier. ‘The king’s writ, or process from the courts of West- 
minster, is there of no force; but his commission is. ‘They are not bound by 
conunon Acts of our parliaments, unless particularly named.(#) All causes 
are originally determined by their own officers, the bailiffs and jurats of the 
islands; but an appeal lies from them to the king and council, in the last 
resort. 

Besides these adjacent islands, our more distant plantations in America, 
and elsewhere, are also in some respect subject to the English laws. 

(16) Plantations or colonies, in distant *countries, are either such [107 
where the lands are claimed by right of occupancy only, by finding 

them desert and uncultivated, and peopling them from the mother-country; 
or where, when already cultivated, they have been either gained by conquest, 
or ceded to us by treaties. And both these rights are founded upon the law 
of nature, or at least upon that of nations. But there is a difference between 
these two species of colonies, with respect to the laws by which they are 
bound. For it hath been held,(/) that if an uninhabited country be 
discovered and planted by English subjects, all the English laws then in 
being, which are the birthright of every subject,(7z) are immediately there 
in force. But this must be understood with very many and very great 
restrictions. Such colonists carry with them only so much of the English 
law as is applicable to their own situation and the condition of an infant 
colony;(17) such, for instance, as the general rules of inheritance, and of 
protection from personal injuries. The artificial refinements and distinctions 
incident to the property of a great and commercial people, the laws of police 
and revenue, (such especially as are enforced by penalties,) the mode of 
maintenance for the established clergy, the jurisdiction of spiritual courts, 
and a multitude of other provisions, are neither necessary nor convenient for 
them, and therefore are not in force.(18) What shall be admitted and what 
rejected, at what times, and under what restrictions, must, in case of dispute, 
be decided in the first instance by their own provincial judicature, subject to 


(k) 4 Inst. 286. (7) Salk. 411, 666. (m) 2 P. Wms, 75. 


(15) Dumoncel v. Dumoncel, 13 Irish Eq. Rep. 96 (1848). 

(16) Fowler’s Hist. Law Real Prop. 54-5, 68 (1895). : we 

(17) In adopting the common law, we have adopted its fundamental principles and 
modes of reasoning, and the substance of its rules, as illustrated by the reasons on which 
they are based, rather than by the mere words in which they are expressed. Morgan 
King, 30 Barb. (N. Y.) 14 (1858). 3 Lawson Crim. Def. 178 (1885), citing in full Peo. v. 
Randolph, 2 Parks, 174 (1855). The introduction of English law into a conquered or 
ceded country does not draw with it that branch which relates to aliens if the acts of the 
power introducing it, show that it was introduced only sub modo, not in all its branches, 
and with the exception of this portion the English law incapacitating aliens to hold and 
transmit real property by descent or devise, has never been introduced into the East In- 
dies, so as to forfeit lands held by an alien in Calcutta. Mayor Lyons v. East Indies Co., 
1 Moore’s Ind. Ap. 175-266-71 (1836). Citing No.107 Doe Anderson 7. Todd, 2 Up. Can. 
O. B. Rep. 82-4 (1845). Dawe v. Broom, New Found. Sup. Ct., 460 (Tucker, 1817). 

(18) A statute passed in England after the establishment of a colony, will not affect it 
unless it be particularly named; and therefore the requisites of the statute against frauds, 
in executing wills, etc. have no influence in Barbadoes: (see cases collected 1 Chitty’s 
Com. Law, 638:) so the 5 & 6 Ed. VI. c. 16, as to sale of offices, do not extend to Jamaica. 


4 Mod. 222.—CHITTY. 
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the revision and control of the king in council:(19) the whole of their con- 
stitution being also liable to be new-modelled and reformed by the general 
superintending power of the legislature in the mother-country. But in 
conquered or ceded countries, that have already laws of their own, the king 
may indeed alter and change those laws;(20) but, till he does actually 
change them, the ancient laws of the country remain, unless such as are 
against the law of God, as in the case of an infidel country. (72) (21) Our 
American plantations are principally of this latter sort, being obtained in the 

last century either by right of conquest and driving out the natives, 
*108] (with what natural justice I shall not at present inquire,) *or by 

treaties. And therefore the common law of England, as such, has 
no allowance or authority there;(22) they being no part of the mother- 
country, but distinct, though dependent, dominions. They are subject, 
however, to the control of the parliament; though (like Ireland, Man, 
and the rest) not bound by any acts of parliament, unless particularly 


named. (23) 
(n) 7 Rep. 17, Calvin’s case. Show. Parl. c. 31. 


(19) The United States has no colonies, and the people of the States and Territories are 
all who are subject to the laws. The Territories are admitted as States when the popula- 
tion is sufficient under the Act of Congress. Inhabitants of the District of Columbia are 
also subject to the laws. : ; 

(20) See an elaborate and learned argument by lord Mansfield, to prove the king’s legis- 
lative authority by his prerogative alone over a ceded conquered country. Cowp. 204.— 
CHRISTIAN. 

What the king may or may not do, by virtue of his prerogative, with reference to a 
conquered or ceded country, is very elaborately discussed. (Chalm. Opin. 169.) —CHITry. 

Laws do not come into a country by importation, unless along with a colony, and then 
only in case the country where the colony is planted, be vacant, and have been acquired 
by discovery and occupation; but not when the country has been acquired by cession or 
conquest. Dutcher v. Culver, 24 Minn. 600 (1877). The presumption that the common 
law prevails in those States originally colonies of England, does not extend to States like 
Florida, Louisiana and Texas, where organized governments existed at the time of their 
accession to the country, which laws remained in force until abrogated and new laws 
promulgated. Norris v. Harris, 15 Cal. 253 (1860). Fowler’s Hist. Law Real Prop. 65 
(1895). 

(21) The laws of Spain were in force in Mississippi till after the territorial government 
was organized under act of Congress, April 7, 1798. Chew v. Calvert, 1 Walk. (Miss.) 56 
(1818). Canal Commrs. v. People, 5 Wend. 461 (1830). 

(22) The American colonies lived under the English law up to the revolution in 
1776. They continued to be ruled by it until the Constitutions, State and Federal, 
made different laws, and to-day where it has not been changed by the Constitutions, 
the statutes, or a long line of decisions, the common law prevails in the United 
States. 

(23) The seventh section of the statute of Frauds, requiring trusts of land to be in writ- 
ing, was never in force in Delaware, never having been adopted by statute, or at common 
law aes State. Hall v. Livingston, 3 Del. ch 366 (1869). U.S. v. Wiltberger, 5 Wheat. 
114 (1820). 

Sir William Blackstone considered the British colonies in North America as ceded 
or conquered countries, and thence concluded that the common law in general had no 
allowance or authority there. But this was an error. The claim of England to the soil 
was made by her in virtue of discovery, not conquest or cession. The aborigines were 
considered but as mere occupants, not sovereign proprietors; and the argument for the 
justice of taking possession and driving out the natives was rested upon the ground 
that a few wandering hordes of savages had no right to the exclusive possession and 
enjoyment of the vast and fertile regions which were opened for the improvement and 
progress of civilized man by the discovery of the New World. ‘On the discovery of 
this immence continent,’’ said C. J. Marshall, in Johnson z,. McIntosh, 8 Wheaton, 582, 
‘the great nations of Europe were eager to appropriate to themselves so much of it as 
they could respectively acquire. Its vast extent offered an ample field to the ambition 
and enterprise of all; and the character and religion of its inhabitants afforded an 
apology for considering them as a people over whom the superior genius of Europe 
might claim an ascendancy. The potentates of the Old World found no difficulty in 
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With respect to their interior polity, our colonies are properly of three 
Sorts. 1. Provincial establishments, the constitutions of which depend on 


‘convincing themselves that they made ample compensation to the inhabitants of the 
New by bestowing on them civilization and Christianity in exchange for unlimited inde- 
‘pendence. But, asthey were all in pursuit of nearly the same object, it was necessary, in 
order to avoid conflicting settlements, and consequent war with each other, to establish 
a principle which all should acknowledge as the law by which the right of acquisition, 
which they all asserted, should be regulated as between themselves, ‘This prin- 
ciple was, that discovery gave title to the government by whose subjects or by whose 
‘authority it was made, against all other European governments, which title might be 
consummated by possession. 

“The exclusion of all other Europeans necessarily gave to the nation making the dis- 
covery the sole right of acquiring the soil from the natives, and establishing settlements 
‘upon it. It was a right with which no Europeans could interfere. It wasa right which 
all asserted for themselves, and to the assertion of which by others, all assented. 

**Those relations which were to exist between the discoverer and the natives were to 
be regulated by themselves. The rights thus acquired being exclusive, no other power 
‘could interpose between them. 

‘‘In the establishment of these relations, the rights of the original inhabitants were in 
no instance entirely disregarded, but were necessarily, to a considerable extent, impaired. 
‘They were admitted to be the rightful occupants of: the soil, with a legal as well as just 
claim to retain possession of it, and to use it according to their own discretion; but their 
rights to complete sovereignty as independent nations were necessarily diminished, and 
their power to dispose of the soil at their own will to whomsoever they pleased, was 
denied by the original fundamental principle, that discovery gave exclusive title to those 
who made it.”’ ' ‘ 

It follows, then, that the true principle as regards the British colonies in this country, 
which subsequently became the United States, is that which the learned commentator 
has recognized to be the rule of new settlements:—‘‘ That if an uninhabited country be 
discovered and planted by English subjects, all the English laws then in being, which 
are the birthright of every subject, are immediately there in force. But this must be 
understood with very many and very great restrictions. Such colonists carry with them 
only so much of the English law as is applicable to their own situation and the condition 
of an infant colony; such, for instance, as the general rules of inheritance, and of protec- 
tion from personal injuries. The artificial refinements and distinctions incident to the 
property of a great and commercial people, the laws of police and revenue, (such espe- 

—cially as are enforced py penalties,) the mode of maintenance for the established clergy, 
the jurisdiction of spiritual courts, and a multitude of other provisions, are neither neces- 
sary nor convenient for them, and therefore are not in force.”’ ? ; 

This expresses accurately and fully the well-settled and repeatedly recognized doctrine 
of the American courts upon the subject of the extension of the English common law and 
statutes to this country. Ourancestors brought with them only such parts of the laws of 
England as were adapted to their new condition, and, we may add as quite important, 
such only as were conformable to their principles. The original settlers of this country 
belonged to a stock of men whose history exhibited in a remarkable manner the ascend- 
ancy of moral and religious principles, and who were deeply imbued with notions of the 
right of men to live under governments of their own choice. All the great safeguards of 
political liberty which were consecrated in England about that period or subsequently, 
by the Bill of Rights and Act of Settlement, were received and held by them as funda- 
mental to all free government. Not only so, but their ideas on religious freedom, on the 
administration of criminal law, and on the process and pleading in courts, were simple, 
just, and humane. There never was an order of provincial nobility, nor, with one or 
two unimportant exceptions, an established clergy, in any of the colonies. Thus, not 
only in regard to the common law, but as the statutes in force at the time of their settle- 
ment, some parts were adopted, some entirely rejected, and some adopted with important 
modifications. Some British statutes passed subsequent to that date were in some cases 
silently adopted, without express legislation, the lawyers of the old colonies, having 
either been educated in England, or deriving their ideas from English books, magne 
and introduced into general practice and understanding such improvements as they 

nvenient. j 

a eanal Fie ie the doctrine asserted that these colonies were subject to the control of 

Faia i resented in that body; and although the 
the parliament. The colonies were never represente epee! Ae rs 
charters were derived from the crown, and all admitted a common a ee ; % is e 
same sovereign, it did not therefore follow that they were subject to the eee a ave 
authority of the English people. The great aes successfully epee ice yy Fi 
American Revolution was that taxation and representation are inseparable. 4 ri 
although in the early part of the struggle the Americans were ready to concede the 
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the respective commissions issued by the crown to the governors, and the 
instructions which usually accompany those commissions; under the authority 
of which, provincial assemblies are constituted, with the power of making 
local ordinances, not repugnant to the laws of England. 2. Proprietary 
governments, granted out by the crown to individuals, in the nature of 
feudatory principalities, with all the inferior regalities, and subordinate 
powers of legislation, which formerly belonged to the owners of counties- 
palatine: yet still with these express conditions, that the ends for which the 
grant was made be substantially pursued, and that nothing be attempted 
which may derogate from the sovereignty of the mother-country. 3. Charter 
governments, in the nature of civil corporations, with the power of making 
by-laws for theirown interior regulations, not contrary to the laws of Eng- 
land; and with such rights and authorities as are specially given them in 
their several charters of incorporation. ‘The form of government in most of 
them is borrowed from that of England.(24) They have a governor named 
by the king, (or, in some proprietary colonies, by the proprietor, ) who is 
his representative or deputy. They have courts of justice of their own, from 
whose decisions an appeal lies to the king and(25) council here in England. 
Their general assemblies, which are their House of Commons, together with 
their council of state, being their upper house, with the concurrence of the 
king or his representative the governor, make laws suited to their own 

emergencies.(26) But it is particularly declared by statute 7 and 8 
*1o9g| W. III. c. 22, that *all laws, by-laws, usages, and customs, which 

shall be in practice in any of the plantations, repugnant to any law, 
made or to be made in this kingdom relative to the said plantations, shall be 
utterly void and of none effect. And, because several of the colonies had 
claimed a sole and exclusive right of imposing taxes upon themselves, the 
statute 6 Geo. III. c. 12 expressly declares, that all his majesty’s colonies and 
plantations in America have been, are, and of right ought to be, subordinate 
toand dependent upon the imperial crown and parliament of Great Britain;(27) 
who have full power and authority to make laws and statutes of sufficient 


Pete provided it was used merely for the purpose of regulation, and not for revenue, 
efore the struggle closed all such distinctions were repudiated. It was clearly seen 
and argued that no such power over the fortunes and industry of the people of the 
colonies could with safety be trusted to a legislature at so great a distance, in which they 
had no voice, which could feel no sympathy for them, and was without that accurate 
and intimate acquaintance with their character, pursuits, and resources, which is neces- 
sary to the wise and impartial exercise of such a power.—SHARSWOOD. 

(24) Valuable and interesting discussions, embracing the whole field of the origin of the 
American law and the rights of Americans, are found in 2 Wilson’s Law Lects. 48-50. 
Sedgw. Stat. and Const. Law, 6. Story on Const. 2157. 2 Benton’s Debates, 616, Jeffer- 
son’s works, vol. iv—178. Cooley Const. Lim. 23-25. 1 Kent Comms. 473. Bogardus 
v. Trinity Ch., 4 Paige, 197. 

(25) The “‘and”’ is an error for ‘‘in’’ which crept into the work after Blackstone’s 
death, though the 21st ed. by Hargrave (1844,) gives the passage as Bl. wrote it. 

(26) Of the American colonies which subsequently became the United States, New 
Hampshire, New York, New Jersey, Virginia, the Carolinas, and Georgia, were provin- 
cial establishments at the period of the Revolution; Maryland, Pennsylvania, and Dela- 
ware were proprietary governments; and Massachusetts, Rhode Island, and Connecticut 
were charter governments. 

Mr. Justice Story remarks (1 Com. on the Const., 145) that Blackstone’s description 
of charter governments is by no means just or accurate. They could not be justly con- 
sidered as mere civil corporations of the realm, empowered to pass by-laws; but rather 
as great political establishments or colonies, possessing the general powers of govern- 
ment and rights of sovereignty, dependent indeed and subject to the realm of England, 
but still possessing within their own territorial limits the general powers of legislation 
and taxation.—SHaRSwoop. The Organic Act of the Territory of Montana did not 
sanction the principle of the common law prohibiting aliens from holding real estate. 
Ty. v. Lee, 2 Mont. 151 (1874). 

(27) This was denied by Otis-Quincy (Mass.) 520 (176i). 
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validity to bind the colonies and people of America, subjects of the crown of 
Great Britain, in all cases whatsoever.(28) And this authority has been since 
very forcibly exemplified, and carried into act, by the statute 7 Geo. III. c. 
59, for suspending the legislation of New York; and by several subsequent 
statutes. (29) 

These are the several parts of the dominions of the crown of Great Britain 
in which the municipal laws of England are not of force or authority, merely 
as the municipal laws of England. Most of them have probably copied the 
spirit of their own law from this original; but then it receives its obligation 
and authoritative force, from being the law of the country. 

As to any foreign dominions which may belong to the person of the king 
by hereditary descent, by purchase, or other acquisition, as the territory of 
Hanover, and his majesty’s other property in Germany; as these do not in 
any wise appertain to the crown of these kingdoms, they are entirely uncon- 
nected with the laws of England, and do not communicate with this nation 
in any respect whatsoever. The English legislature had wisely remarked 
the inconveniences that had formerly resulted from dominions on the conti- 
nent of Europe; from the Norman territory which William the con- 
queror brought with him, and held in conjunction with the * English [110 
throne; and from Anjou, and its appendages, which fell to Henry 
the Second by hereditary descent. They had seen the nation engaged for 
near four hundred years together in ruinous wars for defence of these foreign 
dominions; till, happily for this country, they were lost under the reign of 
Henry the Sixth. ‘They observed that, from that time, the maritime inter- 
ests of England were better understood and more closely pursued: that, in 
consequence of this attention, the nation, as soon as she had rested from her 
civil wars, began at this period to flourish all at once; and became much 
more considerable in Kurope than when her princes were possessed of a large 
territory, and her councils distracted by foreign interests. ‘This experience, 
and these considerations, gave birth to a conditional clause in the act(o) of 
settlement, which vested the crown in his present majesty’s illustrious house, 
‘‘that in case the crown and imperial dignity of this realm shall hereafter 
come to any person not being a native of this kingdom of England, this 
nation shall not be obliged to engage in any war for the defence of any 
dominions or territories which do not belong to the crown of England, with- 
out consent of parliament.’’ (30) 

We come now to consider the kingdom of England in particular, the direct 
and immediate subject of those laws, concerning which we are to treat in the 
ensuing commentaries. And this comprehends not only Wales and Ber- 
wick, (31) of which enough has been already said, but also part of the sea. 
The main or high seas are part of the realm of England, for thereon our 
courts of admiralty have jurisdiction,(32) as will be shown hereafter; but 

(0) Stat. 12 and 13 Will. IIL. ¢. 3. 


(28) See note to Quincy’s Writs of Assistance, 516-17, 520 (1761). 

_ (29) By 22 Geo. III. c. 46, his majesty was empowered to conclude a truce or peace 
with the colonies or plantations in America; and, by his letters patent, to suspend or 
repeal any acts of parliament which related to those colonies. _And by the first article 
of the definitive treaty of peace and friendship between his Britannic majesty and the 
United States of America, signed at Paris, the 3d day of September, 1783, his Britannic 
majesty acknowledges the United States of America to be free, sovereign, and indepen- 
dent States. (Aun. Regist. 1783: State Papers.) And 23 Geo. III. c. 39 gives his majesty 
certain powers for the better carrying on trade and commerce between England and the 
United States.—CHRISTIAN. 

-'(30) Bowyer’s Com. on Const. Law Eng. (2 ed. 1846) 58. 

(31) Ibid. 29. : d ‘ 

{ 32) A foreign ship, in charge of a foreigner and en route toa foreign port, ran into a 
British ship while passing within three miles of the English shore, and drowned a passenger 
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they are not subject to the common law.(~)(33) This main sea begins at 

the low-water mark. But between the high-water mark and the low-water 

mark, where the sea ebbs and flows, the common law and admiralty have 

divisum imperium, an alternate jurisdiction;(34) one upon the water, when 
it is full sea; the other upon the land, when it is an ebb.(¢) 

*Tr1| * The territory of England is liable to two divisions; the one eccle- 
siastical, the other civil. 

1. The ecclesiastical division is primarily into two provinces, those of 
Canterbury and York. A province is the circuit of an archbishop’s juris- 
diction. Each province contains divers dioceses, or sees of suffragan bishops; 
whereof Canterbury includes twenty-one, and York three: besides the bishopric 
of the isle of Man, which was annexed to the province of York by king 
Henry VIII. Every diocese is divided into archdeaconries, whereof there 
are sixty in all, each archdeaconry into rural deaneries, which are the circuit 
of the archdeacon’s and rural dean’s jurisdiction, of whom hereafter: and 
every deanery is divided into parishes. (7) 

A parish is that circuit of ground which is committed to the charge of one 
parson or vicar, or other minister having cure of souls therein. These 
districts are computed to be near ten thousand in number.(s) How ancient 


) Co. Litt. 260. (r) Co. Litt. 94. 
/ {} Finch, L. 78. (8) Gibson’s Britain. 


thereon, under circumstances amounting to manslaughter by the English law. It 
was held that the criminal court had no jurisdiction to try the prisoner. Queen v. Keyn, 
2. R. Exch. Div. 63-196 (1876). Some of the judges rested their decision flatly upon 
the ground that parliament could not consistently, with the accepted principles of inter- 
national law, apply the English criminal law within those limits. The case is one of 
great interest, and contains an extraordinarily learned and exhaustive review of all the 
authorities, both ancient and modern, upon that point in international law. 

This commonly accepted rule of the limit of a nation’s marine jurisdiction being a 
marine league from its shores, the distance to which a cannon shct would carry, was first 
formulated by Bynkerhock in the catching phrase, ‘‘¢erre potestas finitur, ubi finitur 
armorum vis,’’ the sole principle contained in the rule being that a nation’s ability to 
enforce its territorial jurisdiction, was to be measured by the distance to which the ord- 
nance of that day was effective—viz.,a marine league. The logic of the rule would 
extend that jurisdiction to include the greater range of modern guns—a distance of 
thirteen to sixteen miles; this, in the English Channel and elsewhere, would be impossi- 
ble, and might occasion such a conflict of jurisdiction as would lead to the overthrow of 
the old rule and the opening of the whole question, as to how far in fact the shore juris- 
diction does extend. 

(33) The reason given in the text for the dominion of England over the high seas is 
clearly insufficient; for the courts of admiralty of all nations have jurisdiction thereon. 
It is now a well-established and recognized principle of international law that no nation 
has any exclusive dominion over the high seas, which are the highway of all nations, 
and are subject not to the jurisdiction of any particular country, but to the public law of 
the whole civilized world. However, the rightfulness of exclusive dominion over the 
high seas was maintained by Selden in his Mare clauswm, and controverted by Grotius in 
his Mare liberum,; and England has long claimed such a right over the four seas sur- 
rounding the British Isles. Every nation has nevertheless exclusive dominion over the 
sea within a certain distance of her shores,—usually agreed to be as far as a cannnon-shot 
will reach from the land, or a marine league. It has been thought that the United States, 
owing to her extensive Atlantic coast, has a right to claim all within a line drawn from 
one headland to another: at least, that she may well claim that the neighboring ocean 
within that distance from her shores shall enjoy immunity from the hostilities of other 
nations. In 1806, the government of the United States thought it would not be unreason- 
able, considering the extent and shoalness of the coast and the natural indication fur- 
nished by the well-defined path of the Gulf Stream, to expect an immunity from 
belligerent warfare for the space between that limit and the American shore. 1 Kent’s 
Com. 30. Bowyer’s Const. Law, 30.—SHARSWOOD. 

(34) Admiralty jurisdiction of the United States extends over all of the navigable 
streams, the Great lakes, and the sea to the extent of a marine league. By 3and 4 Vic. 
c 65, and by English admiralty court of 1861 the English jurisdiction is more extensive 
than the United States. 
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the division of parishes is, may at present be difficult to ascertain ; for it 
seems to be agreed on all hands, that in the early ages of Christianity in this 
island, parishes were unknown, or at least signified the same that a diocese 
does now. ‘There was then no appropriation of ecclesiastical dues to any 
particular church; but every man was at liberty to contribute his tithes to 
whatever priest or church he pleased, provided only that he did it to some; 
or if he made no special appointment or appropriation thereof, they were paid 
into the hands of the bishop, whose duty it was to distribute them among the 
clergy, and for other pious purposes, according to his own discretion. (2) 

Mr. Camden(z) says, England was divided into parishes by Archbishop 
Honorius about the year 630. Sir Henry Hobart(w) lays it down, that 
parishes were first erected by the council of Lateran, which was held 
A.D. 1179. Each widely differing * from the other, and both of them [*r12 
perhaps from the truth; which will probably be found in the medium 
between the two extremes. For Mr. Selden has clearly shown(x) that the 
clergy lived in common without any division of parishes, long after the time 
mentioned by Camden. And it appears from the Saxon laws, that parishes 
were in being long before the date of that council of Lateran, to which they 
are ascribed by Hobart. 

We find the distinction of parishes, nay, even of mother-churches, so early 
as in the laws of king Edgar, about the year 970. Before that time the 
consecration of tithes was in general arbitrary; that is, every man paid his 
own (as was before observed) to what church or parish he pleased. But this 
being liable to be attended with either fraud, or at least caprice, in the per- 
sons paying; and with either jealousies or mean compliances in such as were 
competitors for receiving them;(35) it was now ordered by the law of king 
Edgar,(y) that ‘‘ dentur omnes decime primarie ecclesia ad quam parochia 
pertinet.’’(36) However, if any thane, or great lord, had a church, within 
his own demesnes, distinct from the mother-church, in the nature of a private 
chapel; then, provided such church had a cemetery or consecrated place of 
burial belonging to it, he might allot one-third of his tithes for the mainte- 
nance of the officiating minister; but if it had no cemetery, the thane must 
himself have maintained his chaplain by some other means; for in such case 
all his tithes were ordained to be paid to the primarie ecclesi@ or mother- 
church. (2) : 

This proves that the kingdom was then generally divided into parishes;(37) 
which division happened probably not all at once, but by degrees. For it 
seems pretty clear and certain that the boundaries of parishes were originally 
ascertained by those of a manor or manors: since it very seldom happens 
that a manor extends itself over more parishes than one, though 
there are often many manors in one parish. *The lords, as Chris- El Ge) 
tianity spread itself, began to build churches upon their own demesnes ; 
or wastes, to accommodate their tenants in one or two adjoining lordships; 
and, in order to have divine service regularly performed therein, obliged all 
their tenants to appropriate their tithes to the maintenance of the one offi- 
ciating minister, instead of leaving them at liberty to distribute them among 


it . 646. Hob. 296. C. 1. . 
(i Se nia Breanna, oat % ty Tbid. c. 2. See also the laws of King Canute, 


CH ae be ; c. 11, about the year 1030. 
£ tithes, c. 9. 


(35) The General Court of Virginia, possessed ecclesiastical jurisdiction in general, 
and an ecclesiastical court might censure or deprive a priest of his benefice if there 
should be sufficient cause. Godwin ef al. v. Iunans. Thomas Jefferson, Rept. (Va.) 
98-9 (1771). Mr. Jefferson, himself, was of counsel in this case, which contains some 
researches upon the relation of the Episcopal Church to the State. ; - 

36) [‘* That all tithes be given to the mother church to which the parish belongs.’ ] 

{3°} Turpin v. Locket, 6 Call. (Va.) 130 (1804). 
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the clergy of the diocese in general; and this tract of land, the tithes whereof 
were so appropriated, formed a distinct parish. Which will well enough 
account for the frequent intermixture of parishes one with another. For, if 
a lord had a parcel of land detached from the main of his estate, but not suffi- 
cient to form a parish of itself, it was natural for him to endow his newly 
erected church with the tithes of those disjointed lands; especially if no 
church was then built in any lordship adjoining to those outlying parcels. 

Thus parishes were gradually formed, and parish churches endowed with 
the tithes that arose within the circuit assigned.(38) But some lands, either 
because they were in the hands of irreligious and careless owners, or were 
situate in forests and desert places, or for other now unsearchable reasons, 
were never united to any parish, and therefore continue to this day extra- 
parochial; and their tithes are now by immemorial custom payable to the 
king instead of the bishop, in trust and confidence that he will distribute 
them for the general good of the church:(a) yet extra-parochial wastes and 
marsh-lands, when improved and drained, are by the statute 17 Geo. II. c. 
37, to be assessed to all parochial rates in the parish next adjoining. And 
thus much for the ecclesiastical division of this kingdom. 

2. The civil division of the territory of England is into counties, of those 
counties into hundreds, of those hundreds into tithings or towns.(39) Which 

division, as it now stands, seems to owe its original to king Alfred, (40) 
*114] who, to prevent *the rapines and disorders which formerly prevailed 
in the realm, instituted tithings, so called from the Saxon, because 

ten freeholders, with their families, composed one.(41) ‘These all dwelt 
together, and were sureties or free pledges to the king for the good behavior 
of each other; and, if any offence was committed in their district, they were 
bound to have the offender forthcoming.(4) And therefore anciently no 


(a) 2 Inst. 647. 2 Rep. 44. Cro. Eliz. 512. jussione debebant esse universi, &c.”—[‘‘ The best and 

(b) Flet.1, 47. This the laws of king Edward the greatest security by which all persons are kept in 
Confessor, ¢c. 20, very justly entitled, ‘‘swmma et the safest state; which was effected in this manner, 
maxima securitas, per ay omnes statu firmissimo sus- that every ten should be sureties for each other.’’} 
tinentur;—quz hoc modo fiebat, quod sub decennali fide- 


- Atty. Gen. v. Eardley, 8 Prices Rpts. (Eng. Exch.) 62 (1820). 

39) Counties are civil divisions of the State for political and judicial purposes and are 
its auxiliaries and instrumentalities in the administration of its government. Cole z. 
White County, 32 Ark. 51 (1877). Patterson v. Temple, 27 Ark. 206 (1871). It can hardly 
be denied that a county is a ‘‘ municipal corporation.”” Ha parte Selma & G. R. R. Co., 
45 Ala. 733 (1871). The distinction between an unincorporated county as a quasi cor- 
poration and one actually incorporated is immaterial:—a county having charge and 
supervision of the public roads therein, is liable for an injury resulting from a failure 
properly to maintain those roads. Eastman v. Clackamas, 32 Fed. Rep. 29 (1887). 

(40) Modern researches into the more remote periods of antiquity have led to the dis- 
covery, that the learned commentator was incorrect in ascribing the institution of these 
civil divisions of the kingdom to Alfred. In the reign of Ina, king of the West Saxons, 
towards the end of the seventh century, the tithing and shire are both mentioned. And 
no doubt they were brought from the continent by some of the first Saxon settlers in 
this island; for the tithing, hundred, and shire, are noticed in the capitularies of the 
Franks, before the year 630, whence it is reasonably inferred, they were known in France 
at least two centuries before the reign of Alfred. It may therefore be concluded, that, 
among the people of this country, they were part of those general customs which Alfred 
collected, arranged, and improved into an uniform system of jurisprudence. See Whita- 
ker’s History of Manchester; Montesquieu, Esprit des Lois, tom. 2, p. 376; Stuart’s 
Diss. on the English Constitution, 254; and Henry’s History of Great Britain.—CHuirry. 

(41) “‘ The principle of making all the members of a territorial or numerical division 
sureties for each other in criminal matters, which has been the basis of legislation in 
many countries from very early times, comes down to us through the decennaries of 
Alfred, the statutes of hue and cry, and all the acts of parliament making the hundred 
liable for offences committed in its district. But the benefits of an act making towns 
liable for property destroyed by rioters, do not extend to a case where the riot grew out 
of a dispute between persons engaged in gambling in a saloon.”? Underhill v, City of 
Manchester, 45 N. H. 221 (1864). 
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man was suffered to abide in England above forty days, unless he were 
enrolled in some tithing or decennary.(c) One of the principal inhabitants 
of the tithing is annually appointed to preside over the rest, being called 
the tithing-man, the headborough, (words which speak their own etymology, ) 
and in some countries the borsholder, or borough’s-ealder, being supposed 
the discreetest man in the borough, town, or tithing. (d ) : 

Tithings, towns, or vills, are of the same signification in law; and are said 
to have had, each of them, originally a church and celebration of divine 
service, sacraments, and burials:(e) though that seems to be rather an 
ecclesiastical, than a civil, distinction. The word /owm or vill is indeed, by 
the alteration of times and language, now become a generical term, compre- 
hending under it the several species of cities, boroughs, and common 
towns.(42) A city is a town incorporated, which is or hath been the see 
of a bishop; and though the bishopric be dissolved, as at Westminster, (43) 
yet it still remaineth a-city,(/) A borough is now understood to be a 
town, either corporate or not, that sendeth burgesses to parliament. (¢) 
Other towns there are, to the number, Sir Edward Coke says,(/) of 8803, 
which are neither cities nor boroughs; some of which have the privileges 
of markets and others not; but both are equally towns in law. Too 
several of these towns there are small appendages belonging, called 
*hamlets, which are taken notice of in the statute of Exeter,(7) [*115 
which makes frequent mention of entire vills, demi-vills, and hamlets. 


3 Mirr. c. 1, 33. g) Litt. 3164. 

Finch, L. 8. h) 1 Inst. 116. 

¥ 1 Inst. 115. t) 14 Edw. I. 
) Co. Litt. 109. 


oe Carrington v. Wycombe Rwy. Co., 2 Eq. Cases L. R. 825-33 (1866). 

43,) Westminster was one of the new bishoprics created by Henry VIII. out of the reve- 
nues of the dissolved monasteries. (2 Burn, H. L. 78.) Thomas Thirlby was the only 
bishop that ever filled that see, (Godw. Com. de Prees. 570:) he surrendered the bishopric 
to Ed. VI., 30th March, 1550, and on the same day it was dissolved and added again 
to the bishopric of London. (Rym. Feed. 15 tom. p. 222.) Queen Mary afterwards filled 
the church with Benedictine monks, and Eliz., by authority of parliament, turned it into 
a collegiate church subject toa dean; but it retained the name of city, not perhaps because 
it had been a bishop’s see, but because, in the letters patent erecting it into a bishopric, 
king Henry declared, volumus itaque et per presentes ordinamus quod ecclesta cathedralis 
et sedes episcopalis, ac quod tota villa nostra Westmonasterit sit civitas, ipsamque civita- 
tem Westmonasterti vocari et nominart volumus et decernimus. (We, therefore, will 
and ordain by these presents, that the Cathedral, and Bishop’s see, and our whole town 
of Westminster become a city, and that it be named and called the city of Westminster. ] 
There was a similar clause in favor of the other five new-created cities, viz. Chester, 
Peterborough, Oxford, Gloucester, and Bristol. The charter for Chester is in Gibs. Cod. 
1449, and that for Oxford in Rym. Foed. 14 tom. 754. Lord Coke seems anxious to rank 
Cambridge among the cities, because he finds it called c¢vitas in an ancient record, which 
he ‘thought it good to mention in remembrance of his love and duty, alme matri 
academie Cantabrigie.’”’ (Co. Litt. 109.) The present learned Vinerian professor of 
Oxford has produced a decisive authority that cities and bishops’ sees had not originally 
any necessary connection with each other. It is that of Ingulphus, who relates that, at 
the great council assembled in 1072, to settle the claim of precedence between two arch- 
bishops, it was decreed that bishops’ sees should be transferred from towns to cities. (1 


Woodd. 302.) In Will. Malm. Scrip. Ang. p. 214, it is concessum est episcopis de villis — 


transire in civitates. [It was conceded by the bishops that they might pass over from 
towns to cities. ] : ae 

The accidental coincidence of the same number of bishops and cities would naturally 
produce the supposition that they were connected together as a necessary Cause and 
effect. It is certainly (as Mr. Wooddeson observes) a strong confirmation of this author- 
ity, that the same distinction is not paid to bishops’ sees in Ireland. Mr. Hargrave, in 
his notes to Co. Litt. 110, proves, that, although Westminster is a city, and has sent 
citizens to parliament since the time of Ed. VI., it never was incorporated; and this isa 
striking instance in contradiction of the learned opinions there referred to, viz.: that the 
king could not grant within time of memory to any place the right of sending members 
to parliament without first creating that place a corporation.—CHRISTIAN. 
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Entire vills Sir Henry Spelman(#) conjectures to have consisted of ten 
freemen, or frank-pledges, demi-vills of five, and hamlets of less than five. 
These little collections of houses are sometimes under the same administration 
as the town itself, sometimes governed by separate officers; in which last case 
they are, to some purposes in law, looked upon as distinct townships. _ These 
towns, as was before hinted, contained each originally but one parish, and 
one tithing; though many of them now, by the increase of inhabitants, are 
divided into several parishes and tithings; and sometimes, where there is but 
one parish, there are two or more vills or tithings. Bie. 

As ten families of freeholders made up a town or tithing, so ten tithings. 
composed a superior division, called a hundred, as consisting of ten times ten 
families. The hundred is governed by a high constable, or bailiff, and 
formerly there was regularly held in it the hundred court for the trial of 
causes, though now fallen into disuse. In some of the more northern 
counties these hundreds are called wapentakes. (/) (44) 

The subdivision of hundreds into tithings seems to be most peculiarly the 
invention of Alfred: the institution of hundreds themselves he rather intro- 
duced than invented; for they seem to have obtained in Denmark:(m) and 
we find that in France a regulation of this sort was made above two hundred 
years before, set on foot by Clotharius and Childebert, with a view of obliging 
each district to answer for the robberies committed in its own division. These 
divisions were, in that country, as well military as civil, and each contained 
a hundred freemen, who were subject to an officer called the centenarzus, 

a number of which centenarii were themselves subject to a superior 
*116] office called the count or comes.(7) And *indeed something like this 

institution of hundreds may be traced back as far as the ancient 
Germans, from whom were derived both the Franks, who became masters of 
Gaul, and the Saxons, who settled in England; for both the thing and the 
name, asa territorial assemblage of persons, from which afterwards a territory 
itself might properly receive its denomination, were well known to that war- 
like people. ‘‘ Centent ex singulis pagis sunt, tdque ipsum inter suos 
vocantur, et quod primo numerus fuit, jam nomen et honor est.’’(0) (45) 

An indefinite number of these hundreds make upa county or shire. Shire 
is a Saxon word signifying a division; but a county, comztatus, is plainly 
derived from comes, the count of the Franks; that is, the earl, or alderman 
(as the Saxons called him) of the shire, to whom the government of it was 
intrusted. This he usually exercised by his deputy, still called in Latin vzce- 
comes, and in English the sheriff, shrieve, or shire-reeve, signifying the 
officer of the shire, upon whom, by process of time, the civil administration of 
it is now totally devolved. In some counties there is an intermediate division 
between the shire and the hundreds, as lathes in Kent, and rapes in Sussex, 
each of them containing about three or four hundreds apiece. ‘These had 
formerly their lathe-reeves, and rape-reeves, acting in subordination to the 
shire-reeve. Where a county is divided into ‘Aree of these intermediate 


k) Gloss, 274. (n) Montesq. Sp. L. 30, 17. 
1) Seld. in Fortesc. c. 24. (0) Tacit. de Morib. German. 6. 
m) Seld. tit. of honor, 2, 5, 3. 


(44) Bt quod Angli vocant hundredum, comitatus Yorkshire, Lincolnshire, Notting- 
hamshire, Leicestershire, et Northamptonshire, vocant wapentachium. (LL Edw. c. 33.) 
{And that which the English call a hundred, the counties of Yorkshire, Lincolnshire, 
Nottinghamshire, Leicestershire, and Northamptonshire call a wappentake.] And it 
proceeds to explain why they are called so,—viz.: because the people at a public 
meeting confirmed their union with the governor by touching his weapon or lance,.— 
CHRISTIAN. 

(45) [‘‘Each village is divided into hundreds, and are so called by their inhabitants; and 
that which first was a mere number has now become both a name and an honor. 224] 

‘ es ea 
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jurisdictions, they are called trithings, (#) which were anciently governed by 
a trithing-reeve. ‘These trithings still subsist in the large county of York, 
where, by an easy corruption, they are denominated ridings; the north, the 
east, and the west riding. The number of counties in England and Wales 
have been different at different times; at present they are forty in England 
and twelve in Wales. 

Three of these counties, Chester, Durham, and Lancaster, are called 
counties palatine. The two former are such by prescription or im- 
memorial custom, or at least as old as *the Norman conquest:(¢) [*1r17 
the latter was created by king Edward III. in favor of Henry 
Plantagenet, first earl and then duke of Lancaster;(7) whose heiress being 
married to John of Gaunt, the king’s son, the franchise was greatly enlarged 
and confirmed in parliament,(s) to honor John of Gaunt himself, whom, on 
the death of his father-in-law, the king had also created duke of Lan- 
caster.(Z) Counties palatine are so called a palatio, because the owners 
thereof, the earl of Chester, the bishop of Durham, and the Duke of Lan- 
caster, had in those counties jura regalia, as fully as the king hath in his 
palace;(46) regalem potestatem in omnibus,(47) as Bracton expresses it. (7) 
They might pardon treasons, murders, and felonies; they appointed all 
judges and justices of the peace; all writs and indictments ran in their 
names, as in other counties in the king’s; and all offences were said to be 
done against their peace, and not, as in other places, contra pacem domini 
regis.(w)(48) And indeed by the ancient law in all peculiar jurisdic- 
tions,(49) offences were said to be done against his peace in whose court 
they were tried: in a court-leet, contra pacem domini,;(50) in the court of a 
corporation, contra pacem ballivorum,(51) in the sheriff’s court or tourn, 
contra pacem vice-comitis.(x)(52) ‘These palatine privileges (so similar to the 
regal independent jurisdictions usurped by the great barons on the continent, 
during the weak and infant state of the first feodal kingdoms in Europe, ) (y) 
were, in all probability, originally granted to the counties of Chester and 
Durham, because they bordered upon inimical countries, Wales and Scotland, 
in order that the inhabitants, having justice administered at home, might 
not be obliged to go out of the county, and leave it open to the enemy’s 
incursions; and that the owners, being encouraged by so large an authority, 
might be the more watchful in its defence. And upon this account 
also there were formerly two other counties palatine, *Pembrokeshire [*118 
and Hexhamshire, the latter now united with Northumberland; but 
these were abolished by parliament, the former in 27 Hen. VIII., the latter 
in 14 Eliz. And in 27 Hen. VIII. likewise, the powers before mentioned of 
owners of counties palatine were abridged; the reason for their continuance 


° . o4. t) Pat. 51 Edw. ITI. m.33. Plowd. 215. 7 Rym. 133. 
qd Said tt Toe 2, 5, 8. a 1. 8, c. 8, 2 4.—‘‘ Regal power over all things.’’. 
7) Pat. 25 Edw. III. p.1,m. 18. Seld. ibid. Sand- (w) 4 Inst, 204. 
ford’s Gen. Hist. 112. 4 Inst. 204. 4 Seld. in Heng. Magn, ¢. 2. 
(s) Cart. 36 Edw. III. n. 9. y) Robertson, Cha. V. i. 60. 


(46) For a while men speculated as to whether in an extreme case the Earl of Chester 
as count of the palace might not have some coercive power over the king. This theory 
was borrowed from the Germans, but never had any warrant in English precedents. Poll. 
& Mait., Hist. Eng. Law, vol. 1, p. 161. 

(47) [Kingly power in all things. ] : 

(433 [Against the peace of our lord—the King.] | i 
(49) The privileges spoken of have disappeared in modern times. 
(50) [Against the peace of the lord. ] 

(51) [Against the peace of the bailiffs. ] 

(52) [Against the peace of the sheriff. ] 
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in a manner ceasing; though still all writs are witnessed in their names, and. 
all forfeitures for treason by the common law accrue to them. (2) Meets 
Of these three, the county of Durham is now the only one remaining 12 
the hands of a subject; for the earldom of Chester, as Camden testifies, was 
united to the crown by Henry III., and has ever since given title to the 
king’s eldest son. And the county palatine, of duchy, of Lancaster, was the 
property of Henry Bolingbroke, the son of John of Gaunt, at the time when 
he wrested the crown from king Richard II. and assumed the title of king 
Henry IV. But he was too prudent to suffer this to be united to the crown, 
lest, if he lost one, he should lose the other also; for, as Plowden(a@) and Sir 
Edward Coke(d) observe, ‘‘ he knew he had the duchy of Lancaster by sure 
and indefeasible title, but that his title to the crown was not so assured; for 
that, after the decease of Richard II. the right heir of the crown was in the 
heir of Lionel, duke of Clarence, second son of Edward III.; John of Gaunt, 
father to this Henry IV., being but the fourth son.’’ And therefore he 
procured an act of parliament, in the first year of his reign, ordaining that 
the duchy of Lancaster, and all other his hereditary estates, with all theit 
royalties and franchises, should remain to him and his heirs forever; and 
should remain, descend, be administered, and governed, in like manner as if 
he never had attained the regal dignity: and thus they descended to his son 
and grandson, Henry V. and Henry VI., many new territories and privileges 
being annexed to the duchy by the former.(¢) Henry VI. being 

*rrg] attainted in 1 Edw. IV. this duchy was declared in parliament *to 
have become forfeited to the crown,(d@ ) and at the same time an act 

was made to incorporate the duchy of Lancaster, to continue the county pala- 
tine, (which might otherwise have determined by the attainder,)(e) and to 
make the same parcel of the duchy; and farther, to vest the whole in king 
Hdward IV. and his heirs, kings of England, forever; but under a separate 
guiding and governance from the other inheritances of the crown. And in 
1 Hen. VII. another act was made, to resume such parts of the duchy lands 
as had been dismembered from it in the reign of Edw. IV., and to vest the 
inheritance of the whole in the king and his heirs forever, as amply and 
largely, and in like manner, form, and condition, separate from the crown of 
England and possession of the same, as the three Henries and Edward IV., 
or any of them, had and held the same. (/) 
The Isle of Ely is not a county palatine, though sometimes erroneously’ 
called so, but only a royal franchise; the bishop having, by grant of king 
Henry the First, 7uva regalia within the Isle of Ely, whereby he exercises a 
jurisdiction over all causes, as well criminal as civil.( ¢) 

*1 20] *There are also counties corporate, which are ceftain cities and’ 
towns, some with more, some with less territory annexed to them; to 
which, out of special grace and favor, the kings of England have granted 
the privilege to be counties of themselves, and not to be comprised in any 


z) 4 Inst. 205. 
215. 


a , 
(0) 4 Inst. 205. 
fe) Parl. 2 Hen. V. n. 80." 4 Hen. V. n, 15. 
ad) 1 Ventr. 155. 
¥, 1 Ventr. 157. 

) Some have entertained an opinion (Plowd. 
220,1,2. Lamb. Archeion. 233. 4 Inst. 206) that by 
this act the right of the duchy vested only in the 
natural, and notin the political, person of king Henry 
VII., as formerly in that of Henry IV., and was des- 
cendible to his natural heirs, independent of the 
succession to the crown. And, if this notion were 
well founded, it might have become a very curious 
question, at the time of the revolution in 1688, in 
whom the right of the duchy remained after king 
James’s abdication, and previous to the attainder of 
the pretended prince of Wales. But itis observable, 
that in the same act the duchy of Cornwall is also 


vested in king Henry VII. and his heirs, which 

could never be intended in any event to be separated 

from the inheritance of the crown. And indeed it_ 
seems to have been understood very early after the 

statute of Henry VII. that the duchy of Lancaster 

was by no means thereby made a separate inheri- 

tance from the rest of the royal patrimony, since it 

descended with the crown to the half-blood in the’ 
instances of queen Mary and queen Elizabeth, which 

it could not have done as the estate of a mere duke 

of Lancaster, in the common course of legal descent. 

The better opinion, therefore, seems to be that of 

those judges, who held, (Plowd. 221,) that notwith- 

standing the statute of Henry VII., (which wasonly 

an act of resumption,) the duchy still remained as 

established by the act of Edwara IV., separate from 

the other possessions of the crown in order and goy- 

ernment, but united in point of inheritance. 

(g) 4 Inst. 220. 


104 


Sxcr. 4] TO THE LAWS OF ENGLAND. 120 


other county; but to be governed by their own sheriffs and other magistrates 
so that no officers of the county at large have any power to intermeddle 
therein. Such are London, York, Bristol, Norwich, Coventry, and many 
others. And thus much of the countries subject to the laws of England. (53) 


(53) By art. i. sec. 8 of the constitution of the United States, ‘‘ Congress shall have power 
to exercise exclusive legislation in all cases whatsoever over such district (not exceeding 
ten miles square) as may by cession of particular States, and the acceptance of Congress, 
become the seat of the government of the United States, and to exercise like authority 
over all places purchased by the consent of the legislature of the State in which the 
same shall be, for the erection of forts, magazines, arsenals, dock-yards, and other needful 
buildings.”” Accordingly, the District of Columbia was ceded by the States of Maryland 
and Virginia to the United States and accepted by Congress. 

By art. iv. sec. 3 of the constitution of the United States, ‘‘The Congress shall have 
power to dispose of and make all needful regulations respecting the territory or other 
property belonging to the United States; and nothing in this constitution shall be so 
construed as to prejudice any claims of the United States or of any particular State.” 

It has been often doubted whether the United States have any constitutional power 
to acquire new territory. However, Louisiana was purchased from France, Florida from 
Spain, and a very extensive territory was acquired by treaty from Mexico. The North- 
western territory, acquired previous to the adoption of the federal constitution, by 
cession from Virginia, was regulated by ‘‘An ordinance for the government of the terri- 
tory of the United States northwest of the river Ohio,” adopted by the Old Congress, 
July 13, 1787. Territorial governments have from time to time been organized out of 
the other territories of the United States. 

The character and extent of the power of Congress over the Territories have been the 
subject of repeated and excited discussion both in and out of Congress. On this, as on 
most other questions connected with the authority of the federal government, the 
National and State-Rights schools have differed. 

The former hold that, under the constitution, Congress have absolute and despotic 
power over the Territories; that whatever they have the power to do, they have the 
right to do, if in their judgment it will conduce to the ‘‘ general welfare.’’ Hence they 
construe the power “‘ to dispose of and make all needful regulations respecting the terri- 
tory or other property belonging to the United States’’ as the same in effect as the 
““ power to exercise legislation in all cases whatsoever.’’ ' ie. 

The State-Rights school, on the contrary, hold that the clause in the constitution 
about the Territories relates to them only as property, and gives no right to Congress to 
govern them; that their right to government springs from their acquisition of them by 
cession, and is not therefore absolute. Territory acquired under the right to declare 
war and make treaties belongs to the States as States, and Congress can only legislate in 
conformity to the principles of the constitution: their power is limited by the limitations 
of the constitution. They have the authority to maintain peace and order, and to 
establish tribunals for the administration of criminal and civil justice according to the 
law of the land as it existed at the time of the cession; but they can no more change the 
law of the land in a Territory than they can ina State. They cannot regulate private 
property or interfere with private rights. In short, the law of the ceded territory on all 
subjects not within the delegated powers of Congress in the States must continue until 
changed by the only 5 Dame authority, when the people of such Territory, with the 
authority of Congress, form a sovereign State. —SHARSWOOD. 
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COMMENTARIES 


On 


nee LAWS OF ENGLAND. 


BOOK THE FIRST. 


Of the Rights of Persons. 


GHAPTEHReI: 
OF THE ABSOLUTE RIGHTS OF INDIVIDUALS. 


THE objects of the laws of England are so very numerous and extensive, 
that, in order to consider them with any tolerable ease and perspicuity, it 
will be necessary to distribute them methodically under proper and distinct 
heads; avoiding as much as possible divisions too large and comprehensive 
on the one hand, and too trifling and minute on the other; both of which are 
equally productive of confusion. 

*KNow, as municipal law is a rule of civil conduct, commanding [*122 
what is right, and prohibiting what is wrong;(1) or as Cicero,(@) and 
after him our Bracton,(4) have expressed it, sazctio usta, jubens honesta et 
prohibens contraria,(2) it follows that the primary and principal object of 
the law are RIGHTS and wroncs. In the prosecution, therefore, of these 
commentaries, I shall follow this very simple and obvious division; and shall, 
in the first place, consider the 77ghts that are commanded, and secondly the 
wrongs that are forbidden, by the laws of England. 

Rights are, however, liable to another subdivision; being either, first, those 
which concern and are annexed to the persons of men, and are then called 
jura personarum, or the rights of persons; or they are, secondly, such as a 
man may acquire over external objects, or things unconnected with his per- 
son, which are styled jura rerum, or the rights of things. Wrongs also are 
divisible into, first, private wrongs, which, being an infringement merely of 


(a) 11 Philipp. 12. (0) 1.1, ©. 8. 


(1) See Thomas’ Univ. Jur. 21 (1829). Jones v, Perry, 10 Verg. (Tenn.) 69 (1836); also 
approving Blackstone’s definition of ‘‘municipal law.’’ Hulings L. Co., 38 W. Va. 370 
(1893). A statute may prohibit an act or impose a public duty, without prescribing any 
punishment or mode of procedure for its violation; in such case the common law punish- 
ment and procedure by intendment apply. Clark’s Crim. Law, 30 (1894). 

(2) [A just decree commanding what is right and forbidding the contrary. ] 
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particular rights, concern individuals only, and are called civil injuries; 
and, secondly, public wrongs, which, being a breach of general and 
public rights, affect the whole community, and are called crimes and mis- 
demeanors. ; ; Ay 

The objects of the laws of England falling into this fourfold division, the 
present commentaries will therefore consist of the four following parts: I. 
The rights of persons, with the means whereby such rights may be either 
acquired or lost. 2. Zhe rights of things, with the means also of acquiring 
or losing them. 3. Private wrongs, or civil injuries, with the means of 
redressing them by law. 4. Public wrongs, or crimes and misdemeanors, 
with the means of prevention and punishment. (3) 

We are now first to consider the rights of persons, with the means of 

acquiring and losing them. 
#123] * Now the rights of persons that are commanded to be observed by 

the municipal law are of two sorts: first, such as are due /vom every 
citizen, which are usually called civil duties; and, secondly, such as belong 
to him, which is the more popular acceptation of vights or ura. Both may 
indeed be comprised in this latter division; for, as all social duties are of a 
relative nature, at the same time that they are due /vom one man, or set of 
men, they must also be due zo another. But I apprehend it will be more 
clear and easy to consider many of them as duties required from, rather than 
as rights belonging to, particular persons. Thus, for instance, allegiance is 
usually, and therefore most easily, considered as the duty of the people, and 
protection as the duty of the magistrate; and yet they are reciprocally the 
rights as well as duties of each other. Allegiance is the right of the magis- 
trate, and protection the right of the people. 

Persons also are divided by the law into either natural persons, or arti- 
ficial.(4) Natural persons are such as the God of nature formed us; arti- 
ficial are such as are created and devised by human laws for the purposes of 
society and government, which are called corporations or bodies politic.(5) 

The rights of persons considered in their natural capacities are also of two 
sorts, absolute and relative.(6) Absolute, which are such as appertain and 
belong to particular men, merely as individuals or single persons: relative, 


(3) The distinction between private wrongs and public wrongs is more intelligible, and 
more accurately limited by the nature of the subjects, than the distinction between the 
rights of things, and the rights of persons; for all rights whatever must be the rights of 
certain persons to certain things. Every right is annexed to a certain character or rela- 
tion, which each individual bears in society. The rights of kings, lords, judges, 
husbands, fathers, heirs, purchasers, and occupants, are all dependent upon the respective 
characters of the claimants. These rights might again be divided into rights to possess 
certain things, and the rights to do certain actions. This latter class of rights constitute 
powers and authority. But the distinction of rights of persons and rights of things, in 
the first two books of the Commientaries, seems to have no other difference than the 
antithesis of the expression, and that, too, resting upon a solecism; for the expression 
rights of things, or a right ofa horse, is contrary to the idiom of the English language: 
we say, invariably, a right /oathing. The distinction intended by the learned judge, in 
the first two books, appears, in a great degree, to be that of the rights of persons in public 
stations, and the rights of persons in private relations. But, as the order of legal subjects 
is, ina great measure, arbitrary, and does not admit of that mathematical arrangement 
where one proposition generates another, it perhaps would be difficult to discover any 
method more satisfactory than that which the learned judge has pursued, and which was 
first suggested by Lord C. J. Hale. See Hale’s Analysis of the Law.—CHRISTIAN. 
ts} 1 Barb. R. Pers. and Prop. 54 (1890). 

5) A corporation is ‘‘a person.’? The mechanic’s lien law includes an artificial 
person, or corporation. And a corporation, even though a foreign one, may file a 
mechanic’s lien. Chapman v, Brewer, 43 Neb. 898 (1895). A corporation is a person. 
Central Bk. Ga. v. Little, 11 Ga. 347 (1852). Thomas v. Dakin, 22 Wend. go (1839). 
Binn’s Jus. (10 ed. 1895) 79. 

(6) 1 Barb. Rights Pers. and Prop. 97 (1890), citing 1 Bl. 129 to 139. 
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which are incident to them as members of society, and standing in various. 
relations to each other. ‘The first, that is, absolute rights, will be the subject 
of the present chapter. 

By the absolute righds of individuals, we mean those which are so in their 
primary and strictest sense; such as would belong to their persons merely in 
a state of nature, and which every man is entitled to enjoy, whether out of 
society or in it.(7) But with regard to the absolute dwézes, which 
man is bound *to perform considered as a mere individual, it is not [*124 
to be expected that any human municipal law should at all explain 
or enforce them. For the end and intent of such laws being only to regulate 
the behavior of mankind, as they are members of society, and stand in various 
relations to each other, they have consequently no concern with any other 
but social or relative duties. Let a man therefore be ever so abandoned in 
his principles, or vicious in his practice, provided he keeps his wickedness to 
himself, and does not offend against the rules of public decency, he is out of 
the reach of human laws. But if he makes his vices public, though they 
be such as seem principally to affect himself, (as drunkenness, or the like, ) 
then they become, by the bad example they set, of pernicious effects to. 
society; and therefore it is then the business of human laws to correct them. 
Here the circumstance of publication is what alters the nature of the case. 
Public sobriety is a relative duty, and therefore enjoined by our laws; 
private sobriety is an absolute duty, which, whether it be performed or not, 
human tribunals can never know; and therefore they can never enforce it by 
any civil sanction.(8) But, with respect to rights, the case is different. 
Human laws define and enforce as well those rights which belong to a man 
considered as an individual, as those which belong to him considered as. 
related to others. 

For the principal aim of society is to protect individuals in the enjoyment 
of those absolute rights, which were vested in them by the immutable laws 
of nature, but which could not be preserved in peace without that mutual 
assistance and intercourse which is gained by the institution of friendly and 
social communities. Hence it follows, that the first and primary end of 
human laws is to maintain and regulate these absolute rights of individuals. 
Such rights as are social and velative result from, and are posterior to, the 
formation of states and societies: so that to maintain and regulate these is 
clearly a subsequent consideration. And, therefore, the principal view of 
human laws is, or ought always to be, toexplain, protect, and enforce 
such rights as are absolute, which in *themselves are few and simple: [*125 
and then such rightsas are relative, which, arising from a variety of 
connections, will be far more numerous and more complicated.(g) These will 
take up a greater space in any code of laws, and hence may appear to be 
more attended to—though in reality they are not—than the rights of the 
former kind. Let us therefore proceed to examine how far all laws ought, 


1885). 

(8 Th distinction seems to convey a doctrine that can hardly bear examination, or be 
reconciled with sound law and morality. The circumstance of publication as evidence 
of shameless profligacy and hardened depravity may alter the nature of the punishment, 
but cannot alter the intrinsic criminality of the vicious act. Whatever is pernicious to 
society as an example must necessarily be vicious and destructive in itself. What is. 
ruinous and criminal to repeat and follow must also be ruinous and criminal to com- 
mence. Human laws prohibit everywhere the guilty action; but punishment can only be 
the consequence of detection.—CHRISTIAN. ; 

) The Federal Constitution of the United States prevents the passage in the States 
of ex post facto laws, or laws impairing the obligations of contracts, bills of attainder, 
and that no person shall be deprived of his life, liberty or property otherwise than by 
due process of law. 


A 1 Barb. Rights Pers. and Prop. 99 (1890). People v, Berberrich, 20 Barb. (N. Y.) 
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and how far the laws of England actually do, take notice of these absolute 
rights, and provide for their lasting security. (10) 


(10) It is truly observed by the commentator that the absolute rights of individuals, 
though occupying less space in codes of law than their relative rights or rights of prop- 
erty, are nevertheless by far the most important. The great end of society is to secure 
the wealth and happiness of its members; and the vast majority of mankind, depending 
upon their daily labor for their daily bread, have the most direct and immediate interest 
in their life, limbs, liberty, and reputation. It is true that the hope of acquiring property 
and of thus bettering our condition pervades all classes; and no country can prosper, nor 
be the seat of a contented people, where the fruits of industry and frugality are not fully 
secured to the possessor, and the relations of men and the enjoyment of their property 
regulated by wise and equal laws, impartially administered. In popular forms of govern- 
ment, such as prevail in the United States, where the people govern themselves by agents 
or representatives, chosen at short intervals, personal liberty, the elective and other 
political franchises, liberty of conscience, of speech, and of the press, and the right of 
the people peaceably to assemble to consider and discuss their grievances, are rights, 
which the people naturally cherish with jealousy, and which are able to protect them- 
selves in a great measure from their own democratic affinities. Practically there is, how- 
ever, not much difference between wresting froma man by force or fraud or governmental 
exaction, the few dollars, the product or savings of his industry for any period of time, 
and depriving him of his liberty, or chaining him to a log to work for another during the 
same period. Hence we ought not to undervalue those guards, which have been pro- 
vided for the protection of the rights of property. These are as important parts of our 
liberties, and should be maintained with as vigilant an eye, as any other. 

The constitution of the United States and the constitutions of the several States are 
accompanied with Bills of Rights, which areintended to declare and set forth the restric- 
tions which the people in their sovereign capacity have imposed upon their agents,—the 
various governments established by these constitutions, But asthe persons composing 
the different branches of these governments are chosen, directly or indirectly, by a ma- 
jority of the people, the provisions of these Bills of Rights are really restrictions imposed 
upon these majorities. They constitute the security of the individual members of society 
against the acts of the majority. The great bulwark of the reserved rights protected by 
these restrictions is the judiciary department. They have the unquestioned power of 
declaring any act of the government, in any of its departments, which infringes any of 
these rights, to be utterly nulland void. That department spreads the broad and impreg- 
nable shield of its protection over the life, limbs, liberty, reputation, and property of the 
citizen, when invaded even by the will ofthe majority. Our Bills of Rights are therefore 
not mere enunciations of abstract principles, but solemn enactments by the people them- 
selves, guarded by a sufficient sanction. 

The Bill of Rights which accompanies the federal constitution is mainly to be found in 
the amendments to that instrument. It was strongly urged by those who favored the 
adoption of that instrument as it was proposed, that inasmuch as the government estab- 
lished by it was in all respects a limited one,—that it could exercise no powers except 
such as were expressly granted or necessarily implied,—there was no occasion of any Bill 
of Rights. But the States were not satisfied with this reasoning. ‘They feared that, as 
the means of carrying into effect the granted powers were open to the discretion of gov- 
ernment, they might still, unless expressly restricted, invade those rights, which ought 
not, in any event, or by any construction, to be submitted to the power of government. 
While they proceeded therefore to ratify the constitution as proposed unconditionally, it 
was in the confidence that such amendments would be adopted as would relieve their fears 
in this particular. This was accordingly done. The amendments were proposed at the 
first session of the first Congress of the United States, which was begun and held at the 
ak ea New York, on the 4th of March, 1789, and were adopted by the requisite number 
° es. 

It must be remembered that the limitations of power contained in these amendments 
do not apply to the State governments. The people of the respective States are left to 
create such restrictions on the exercise of the power of their particular governments as 
they may think proper; and restrictions by the constitution of the United States on the 
exercise of power by the individual States in cases not consistent with the objects and 
policy of the powers vested in the Union are expressly enumerated in art. I, sect. 10. (1 
Kent’s Com. 407. Barron v. The Mayor and City Council of Baltimore, 1 Peters, 243.) 

The industrious student, by an examination of the constitution of the State in which 
he resides, and the constitution of the United States, will be able for himself to arrange 
the various provisions of these instruments under the several heads of this chapter: 1. 
The Right of Personal Security; 2. The Right of Personal Liberty; and 3. The Right of 
Private Property. To these the distinguished commentator Chancellor Kent has added a 
fourth head, which found no place under the English system, but which occupies a most 
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The absolute rights of man, considered as a free agent, endowed with dis- 
cernment to know good from evil, and with power of choosing those measures 
which appear to him to be most desirable, are usually summed up in one 
general appellation, and denominated the natural liberty of mankind. (11) 
This natural liberty consists properly in a power of acting as one thinks fit, 
without any restraint or control, unless by the law of nature; being a right 
inherent in us by birth, and one of the gifts of God to man at his creation 
when he endued him with the faculty of free will.(12) But every man, when 
he enters into society, gives up a part of his natural liberty, as the price of 
so valuable a purchase; and, in consideration of receiving the advantages of 
mutual commerce, obliges himself to conform to those laws, which the com- 
munity has thought proper to establish. And this species of legal obedience 
and conformity is infinitely more desirable than that wild and savage liberty 
which is sacrificed to obtain it. For no man that considers a moment would 
wish to retain the absolute and uncontrolled power of doing whatever he 
pleases: the consequence of which is, that every other man would also have 
the same power, and then there would be no security to individuals in any 
of the enjoyments of life. Political, therefore, or civil liberty, which is that 
of a member of society, is no other than natural liberty so far restrained by 
human laws (and no farther) as is necessary and expedient for the general 
advantage of the public.(¢)(13) Hence we may collect that the law, 
which restrains a man from doing *mischief to his fellow-citizens, [*126 
though it diminishes the natural, increases the civil liberty of man- 
kind, but that every wanton and causeless restraint of the will of the subject, 
whether practiced by a monarch, a nobility, or a popular assembly, is a 
degree of tyranny: nay, that even laws themselves, whether made with or 
without our consent, if they regulate and constrain our conduct in matters of 
mere indifference, without any good end in view, are regulations destructive 
of liberty: whereas, if any public advantage can arise from observing such 
precepts, the control of our private inclinations, in one or two particular 
points, will conduce to preserve our general freedom in others of more 
importance; by supporting that state of society, which alone can secure our 
independence. ‘Thus the statute of king Edward IV.,(d@) which forbade the 
fine gentlemen of those times (under the degree of a lord) to wear pikes upon 
their shoes or boots of more than two inches in length, was a law that savored 
of oppression; because, however ridiculous the fashion then in use might 
appear, the restraining it by pecuniary penalties could serve no purpose of 
common utility. But the statute of king Charles II., (¢)(14) which pre- 
scribes a thing seemingly as indifferent, (a dress for the dead, who are all 
ordered to be buried in woolen, ) is a law consistent with public liberty; for 
eet foe Ae) MCAT ea, 0 


prominent and important one under our American systems:—4. The free exercise and en- 
joyment of religious profession and worship.—SHARSWOOD. 

(11) 1 Barb. Rights Pers. & Prop. 96 (1890). : : : 

(12) In no proper or valuable sense has any such liberty existed or been possible, ez seq. 
Cooley on Torts (2 ed. 1888) star p. 5. For a valuable discussion of this branch of the 
law, see Cooley, pp. 5 to 11, especially p. 10, wherein the author contrasts Kent’s defini- 
tion of civil liberty with that of Blackstone’s, giving preference to the former. ; 

(13) Petition of Ferrier, 103 Ill. 373 (1882). The Slaughter House cases, 16 Wall. 128 
(1872). 1 Barb. Rights Pers. & Prop. 109,110. Little v. Brown, New Found. Sup. Ct. 
392 (Tucker, 1817). Civil liberty can be understood in one of two senses; first, it may 
mean the right of each person to live under equal laws; secondly, it may mean that the 
State, in its written or unwritten constitution recognizes that there is a sphere with which 
the government should not interfere. Civil liberty in this last sense is protected in the 
United States by the Federal Constitution. 

‘ . (14) Repealed by stat. 54 Geo. III. c. 108.—CHITTY. 
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it encourages the staple trade, on which in great measure depends the uni- 
versal good of the nation. So that laws, when prudently framed, are by no 
means subversive, but rather introductive, of liberty; for, as Mr. Locke has. 
well observed (/) where there is no law there is no freedom. But then, on 
the other hand, that constitution or frame of government, that system of laws, 
is alone calculated to maintain civil liberty, which leaves the subject entire 
master of his own conduct, except in those points wherein the public good 
requires some direction or restraint. (15) 


(f) On Gov. p. 2, 3 57. 


(15) This section is?one of the very few intelligible descriptions of liberty which have 
hitherto been communicated to the world. Though declamation and eloquence in all 
ages have exhausted their stores upon this favorite theme, yet reason has made so little 
progress in ascertaining the nature and boundaries of liberty, that there are very few 
authors indeed, either of this or of any other country, which can furnish the studious 
and serious reader with a clear and consistent account of this idol of mankind. I shall 
here briefly subjoin the different notions conveyed by the word /iderty, which even by 

‘the most eminent writers and orators are generally confounded together. 

The libertas quidlibet faciendt, or the liberty of doing every thing which a man’s 
sions urge him to attempt, or his strength enables him to effect, is savage ferocity; it is 
the liberty of a tiger, and not the liberty of a man. 

“Moral or natural liberty [in the words of Burlamaqui, ch. 3, 3 15] is the right which 
nature gives to all mankind of disposing of their persons and property after the manner 
they judge most consonant to their happiness, on condition of their acting within the 
limits of the law of nature, and that they do not any way abuse it to the prejudice of any 
other men.”’ 

This is frequently confounded, and even by the learned judge in this very section, with 
savage liberty. 

Civil liberty is well defined by our author to be ‘‘ that of a member of society, and is 
no other than zatural libertyso far restrained by human laws (and no farther) as is neces- 
sary and expedient for the general advantage of the public.” 

Mr. Paley begins his excellent chapter upon civil liberty with the following definition: 
—‘‘Civil liberty is the not being restrained by any law, but what conduces in a greater 
degree to the public welfare.’? (B. vi. c. 5.) 

The Archbishop of York has defined ‘‘civil or legal liberty to be that which consists 
in a freedom from all restraints except such as established law imposes for the good of 
the community, to which the partial good of each individual is obliged to give place.” 

’ (A sermon preached Feb. 21, 1777, p. 19.) 

All these three definitions of civil liberty are clear, distinct, and rational, and it is 
probable they were intended to convey exactly the same ideas; but I am inclined to 
think that the definition given by the learned judge is the most perfect, as there are 
many restraints by natural law which, though the established law does not enforce, yet 
it does not vacate and remove. 4 

In the definition of civil liberty it ought to be understood, or rather expressed, that the: 
restraints introduced by the law should be equal to all, or as much so as the nature of 
things will admit. 

Political liberty may be defined to be the security with which, from the constitution, 
form, and nature of the established government, the subjects enjoy civil liberty. No 
ideas or definitions are more distinguishable than those of civil.and political liberty; yet 
they are generally confounded; and the latter cannot yet claim an appropriate name. 
The learned judge uses political and civil liberty indiscriminately; but it would, per- 
haps, be convenient uniformly to use those terms in the respective senses here suggested, 
or to have some fixed specific denominations of ideas which in their nature are so widely 
different. The last species of liberty has probably more than the rest engaged the atten- 
tion of mankind, and particularly of the people of England. Civil liberty, which is 
nothing more than the impartial administration of equal and expedient laws, they have 
lone cr eyee nearly to as great an extent as can be expected under any human establish- 
ment. 

But some who are zealous to perpetuate these inestimable blessings of civil liberty 
fancy that our political liberty may be augmented by reforms, or what they deem im: 
provements in the constitution of the government. Men of such opinions and disposi- 
tions there will be, and perhaps it is to be wished that there should be, in all times, 
But before any serious experiment is made, we ought to be convinced, by little less than 
mathematical demonstration, that we shall not sacrifice substance to form, the end to the 
means, or exchange present possession for future prospects. It is true, that civil liberty 
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; The idea and practice of this political or civil liberty flourish in their 
highest vigor in these kingdoms, where it falls *short of perfection, [*127 
and can only be lost or destroyed by the folly or demerits of its owner: 
the legislature, and of course the laws of England, being peculiarly adapted 
to the preservation of this inestimable blessing even in the meanest subject. 
Very different from the modern constitutions of other states, on the conti- 
nent of Europe, and from the genius of the imperial law; which in general 


may exist in perfection under an absolute monarch, according to the well-known verse:— 


Fallitur egregié quisquis sub principe credit 
Servitium. Nunquam libertas gratior extat 
Quam sub rege pio.—CLAUD. 


[ Whosoever supposes it slavery to live under a prince is greatly deceived. Never does 
liberty exist more freely than under a pious king.] But what security can the subjects 
have for the virtues of his successor? Civil liberty can only be secure where the king 
has no power to do wrong, yet all the prerogatives to do good. Under such a king, with 
two houses of parliament, the people of England have a firm reliance that they will 
retain and transmit the blessings of civil and political liberty to the latest posterity. 

There is another common notion of liberty, which is nothing more than a freedom 
from confinement. This is a part of civil liberty, but it being the most important part, 
as a man ina jail can have the exercise and enjoyment of few rights, it 1s kar’ efoynv 
called liberty. 

But, where imprisonment is necessary for the ends of public justice, or the safety of 
the community, it is perfectly consistent with civil liberty. For Mr. Paley has well 
observed that “it is not the rigor, but the inexpediency, of laws and acts of authority, 
which makes them tyrannical.’”’ (B. vi.c. 5.) 

This is agreeabie to that notion of civil liberty entertained by Tacitus, one who was 
well acquainted with the principles of human nature and human governments, when he 
says, Gothones vegnaniur paulo jam adductius, quam ceiere Germanorum gentes, non- 
dum tamen supra libertatem. [The Goths are now governed by a mode rather more 
strict than the other German tribes, but yet not so as to encroach on the limits of due 
liberty.] (De Mor. Ger. c. 43.) 

It is very surprising that the learned commentator should cite with approbation, (p. 6, 
and 125,) and that Montesquieu should adopt, (b. xi. c. 13,) that absurd definition of 
liberty given in Justinian’s Institutes:—Facultlas ejus, quod cuique facere libet nisi quod 
vi, aut jure pronibetur. [The power to do what one pleases, except what force or law 
forbids.] The liberty here defined implies that every one is permitted to do whatever is 
not forbidden by an existing law, and perhaps whatever is not forbidden toall. The 
word zz seems to refer toa restraint against law. In every country, and under all cir- 
cumstances, the subjects possess the liberty described by this definition. 

When an innocent negro is seized and chained, or is driven to his daily toil by a merci- 
less master, he still retains this species of liberty, or that little power of action, of which 
force and barbarous laws have not bereft him. But we must not have recourse to a sys- 
tem of laws, in which it is a fundamental principle, guod ee placutt, legis habet 
vigorem, [whatever the prince pleases, has the force of law,] for correct notions of 
liberty. 

So = the editor thought it proper to suggest to the student the different significations 
of the word diderty ; a word which it is of the utmost importance to mankind that they 
should clearly comprehend; for, though a genuine spirit of liberty is the noblest principle 
that can animate the heart of man, yet liberty, in all times, has been the clamor of men 
of profligate lives and desperate fortunes: Falsd libertatis vocabulum obtendi ab tis, gui 
privatim degeneres, in publicum exitiosi, nihil spe, nist per discordias habeant. [The 
word liberty falsely used as a cover by those who, dishonorable in their private, and dan- 
gerous in their public conduct, have no hope but in discord and contention.] (Tac. 11 
Ann.c.17.) And the first sentence of our Hooker’s Ecclesiastical Polity contains no less 
truth and eloquence:—‘‘ He that goeth about to persuade a multitude that they are not 
so well governed as they ought to be, shall never want attentive and favorable hearers.”’ 

The editor cannot but cherish even a confident hope, that they who acquire the most 
intimate acquaintance with the laws and the constitution, will always be the most con- 
vinced, that to be free, is to live in a country where the laws are just, expedient, and 
‘impartially administered, and where the subjects have perfect security that they will 
ever continue so; and, allowing for some slight, and perhaps inevitable, imperfections, 
that to be free, is to be born and to live under the English constitution. - flanc retinete, 
queso, Quirites, quam vobis tanquam haereditatem, majores vestri reliquerunt. [Pre- 
serve, I beseech ye, O Romans, this liberty which your ancestors have left you as an 
inheritance.] Cic. 4 Phil.—CHRISTIAN. 
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are calculated to vest an arbitrary and despotic power, of controlling the 
actions of the subject, in the prince, or in a few grandees. And this spirit 
of liberty is so deeply implanted in our constitution, and rooted even in our 
very soil, that a slave or a negro, the moment he lands in England, falls 
under the protection of the laws, and so far becomes a freeman;( g) though 
the master’s right to his service may fosszb/y still continue. (16) (17) be 

The absolute rights of every Englishman, (18) (which, taken in a political 
and extensive sense, are usually called their liberties, ) as they are founded 
on nature and reason, so they are coeval with our form of government;(19) 
though subject at tiines to fluctuate and change: their establishment (excel- 
lent as it is) being still human. At some times we have seen them depressed 
by overbearing and tyrannical princes; at others so luxuriant as even to tend 
to anarchy, a worse state than tyranny itself, as any government 1s better 
than none at all.(20) But the vigor of our free constitution has always 
delivered the nation from these embarrassments: and, as soon as the convul- 
sions consequent on the struggle have been over, the balance of our rights 
and liberties has settled to its proper level; and their fundamental articles 
have been from time to time asserted in parliament, as often as they were 
thought to be in danger. (21) 


(g) Salk. 666. See ch. 14. 


(16) It is not to the soil, or to the air, of England, that negroes are indebted for their 
liberty, but to the efficacy of the writ of habeas corpus, which can only be executed by the 
sheriff in an English county. I do not see how the master’s right to the service can fos- 
sibly continue; it can only arise from a contract, which the negro in a state of slavery is 
incapable of entering into with his master. See page 425.—CHRISTIAN. 

The reader may peruse the case of Forbes v. Cochrane, 2 B. & C. 448; 3 D. & R. 
679, S. C., the judgments in which are ‘“‘luminous, profound, and eloquent.’”’ The 
placitum of the case is:—‘‘ Where negroes in a state of slavery, in a colony of Spain, 
escaped from their master’s plantation, and took refuge, and were received on board a 
British vessel-of-war, whilst she was stationed at an island captured by his majesty’s arms 
from the United Statesin time of war; and, after notice given to the officers command- 
ing on the station, that they were runaway slaves, the officer carried them to, and left 
them at, a British colony;—held that case would not lie in this country against the’ 
officers for harboring and detaining such negroes, even though by the /ex Joct, whence 
they escaped, slavery was permitted.’’— CHITry. 

(17) State v. Boon, 1 Tay. (N. C.) 250 (18o0r). 

(18) Arnold v. Munday, 1 Hal. (N. J.) 9o(1821). 

(19) The celebrated documents or statutes which define the natural rights of subjects 
of Great Britain are Magna Charta, 1215; Habeas Corpus Act, 31 Car. II, ¢. 2; Act of 
Settlement, 12 and 13, Will. III, c. 2, 1701, followed by the Parliament of Scotland in 
Act of Union, 1707; Bill of Rights, 1689; Petition of Right, 3 Car. I, c. 1, also Act 1860, 
23 and 24, Vic. c. 34, extended to Ireland by 36 and 37 Vic., c. 69; from the first of these 
safeguards was fashioned the Massachusetts Bill of Rights, the forerunner of similar 
provisions in other State Constitutions and in the Federal Constitution. 

(20) Lord. Camden concluded his judgment in the case of general warrants in the same 
words:—“‘ One word more for ourselves; we are no advocates for libels; all governments: 
must set their faces against them, and whenever they come before us and a jury, we shall 
set our faces against them; and if juries do not prevent them, they may prove fatal to 
liberty, destroy government, and introduce anarchy; but tyranny is better than anarchy, 
and the worst government better than none at all.’”? 2 Wils. 292.—CHRISTIAN. 

(21) Civil liberty, the great end of all human society and government, is that state in 
which each individual has the power to pursue his own happiness, according to his own 
views of his interests and the dictates of his conscience, unrestrained, except by equal, 
just, and impartial laws. Laws are, therefore, the just and necessary limits of natural 
liberty. Political liberty, on the other hand, is that state in which the individual enjoys 
civil liberty with security; a security, as the experience of history shows, only to be 
attained by the force of public opinion, formed and influenced by an untrammielled press, 
and by the legislators being at stated intervals chosen by the people and Jrom the people, 
upon whom their enactments are to operate. The particular form which may assign to 
the government its denomination in political science may be, and often is, important to 
this end, but not of the essence of political liberty. It follows, too, from this efinition, : 
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First, by the great charter of liberties, which was obtained, sword in hand; 
from king John, and afterwards, with some alterations, confirmed in parliament 


that some classes or orders of men in a country may enjoy a higher degree of political 
liberty than others, while some, indeed, may be entirely deprived: of it. ‘The value of 
any form of government,’ says Mr. Palgrave, ‘‘depends upon the protection which 
through the law it affords to the individual.’’ ‘The same sentiment has been well ex- 
pressed by William Penn:—‘‘Any government is free to the people under it, whatever 
be the frame, where the laws rule and the people are a party to those laws; and more 
than this is tyranny, obligarchy, and confusion.” 

It is certainly true that law in its turn may be a tyrant, whether enacted by the will 
of one man or of a majority of the people. Laws may justly restrain all Classes of 
actions whose tendencies are to impair individual security, whether those actions are 
abstractly right or wrong in themselves, useful or noxious in particular instances. The 
converse of the proposition is true. Whenever lawsattempt more than is necessary to 
secure alike to every man, weak or strong, rich or poor, ignorant or instructed the right, 
the moral power, of seeking his own happiness in his own way, they invade that natural 
liberty of which they ought only to be the bulwark. To this security, it is certainly 
necessary that violence, fraud, and crime should be prevented, and, asthe most efficient 
means of prevention, punished. We may go further, and say punished without regard to 
the preventive effects of punishment, considering the civil ruler in this respect as the 
sword-bearer of the Deity, and bound to enforce his moral law. Nay, we may still 
advance a step, and hold that such injuries in a perfect system should in every instance 
be compensated, either by the community directly, or by its force applied to the offender. 
To the security of which we speak, it is further necessary that general rules should be 
established and promulgated, and tribunals erected, whose wisdom, independence, and 
impartiality should be as carefully provided for as possible, to determine controversies 
between men, with power to enforce the execution of their judgments. It may be that the 
means of intercourse with other members of the society inhabiting the same territory, 
and with other states and countries, for the mutual interchange of kind offices, the pro- 
ducts of labor, the works of genius and learning, and the discoveries of science, should 
be provided for; that public institutions should be founded for the care of the old, sick, 
and impotent, the forced employment of the idle and imprudent, and for the education 
of the young, whose education otherwise would be neglected. Perhaps, in the progress 
of society, it may be found that some of these subjects, important as they appear to be 
and undoubtedly are, may be safely left to take care of themselves, and that the assumip- 
tion by government of the imperfect obligations of individuals is never the part of a wise 
policy. There are, indeed, many subjects in regard to which we may well hesitate in 
deciding whether or not they fall within the legitimate province of government. This, 
however, may be safely said, that there is not much danger of erring upon the side of too 
little law. Itis not in the making of laws, but in their stern and impartial execution, 
that there is danger of failure. Few laws well executed are better than many laws slum- 
bering on the statute-book. These are snares to the unwary; weapons of fraud and 
injustice in the hands of the astute, reducing government itself to a condition of odium 
and weakness. The true strength, stability, and glory of every government rest upon 
the intelligent loyalty of its subjects. The world is notoriously too much governed. 
Legislators almost invariably aim at accomplishing too much. Representative democra- 
cies, so far from being exempt from this vice, are from their nature peculiarly liable one 
Annual legislatures increase the evil. The members fall into the common mistake that 
their commission is to act, not merely to decide whether action is necessary. They 
would be blamed and ridiculed if they adjourned without some important act of legisla- 
tion. Hence the annual volumes of our acts of assembly are fearfully growing in 
bulk. It is not merely of the extent of local legislation, or of the constantly eseur ne 
changes in the most general subjects of interest,—finance, revenue, banking, oe 
pauperism,—that there is reason to complain; but scarce a session of the legislature 
passes without rash and ill-considered alterations in the civil code, vitally affecting 
private rights and relations. Such laws are very frequently urged by men ote cane . 
pending, who dare not boldly ask that a law should be made for their particu a c ne 
but who do not hesitate to impose upon the legislature, by plausible erenee s, the 
adoption of some general rule, which by a retrospective construction will have the ean 
operation. It isa most monstrous practice, which lawyers are bound by the fue Spit 
of their oath of office, and by a comprehensive view of their duty to the ou ion ia 
laws which they bear so large a part in administering, to discountenance an Pieven : 
It is to be feared that too often it is the counsel of the party, who recommen : ane out 
ningly frames the bill, which, when enacted into a law, is degislativel ys ee eci can s 
cause. These bills are sometimes appropriately called suakes. It is time Y a ae : 
such a measure should be regarded in public estimation as a flagrant case of protessiona 
infidelity and misconduct. 
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by king Henry the Third, his son. Which charter contained very few 

new grants; but, as Sir Edward Coke() observes, was for the most 
*128] part declaratory of the principal grounds of the fundamental *laws 

of England. Afterwards by the statute called confirma.io cartarum, 
(z)(22) whereby the great charter is directed to be allowed as the common 
law; all judgments contrary to it are declared void; copies of it are ordered 
to be sent to all cathedral churches, and read twice a year to the people; and 
sentence of excommunication is directed to be as constantly denounced 
against all those that, by word, deed, or counsel, act contrary thereto, or in 
any degree infringe it. Next, by a multitude of subsequent corroborating 
statutes, (Sir Edward Coke, I think, reckons thirty-two, )(#) from the First 
Edward to Henry the Fourth.(23) ‘Then, after a long interval, by she 

(A) 2 Inst. proem. (i) 25 Edw. 1. (k) 2 Inst. proem. 


It has become a favorite maxim that it is the great duty of government to promote the 
happiness of the people. The phrase may be interpreted so as to mean well; but it isa 
very inaccurate and unhappy one. It is the inalienable right of the people to pursue 
their own happiness; and the true and only true object of government is to secure them 
this right. The happiness of the people is the happiness of the individuals, who com- 
pose the mass. Speaking now with reference to those objects, which human laws can 
reach and influence, he is the happy man; who sees his condition in life constantly but 
gradually improving. Even sudden changes of fortune from worse to better hold no 
comparison with this. Laws, which open the door to the sudden creation of large 
fortunes by speculation, have no tendency to promote the happiness of the people at 
large; often, alas! not even the happiness of those for whose benefit they are made. On 
the contrary, in so far as they operate, as they mostly do, directly or indirectly, to trans- 
fer property from the masses to the favored few, they contract the general limits of 
private comfort and independence. The intellectual, moral, and religious capabilities 
enter largely into the account. They too must be in the process of gradual improve- 
ment to satisfy the longings of a rational soul,—one of the best signs that it is destined to 
an immortal existence and growth. It is certainly true, in the broad sense of the word, 
that the wealth of a community is not necessarily the weal of the community. ‘‘A 
political institution,” says Mr. Austin, ‘‘ may further the weal of the community, though 
it checks the growth of its wealth; a political institution, which quickens the growth 
of its wealth, may hinder the advancement of its weal.’’ Yet the wealth of individuals, 
the aggregate of which is the wealth of the state, is notwithstanding one great source 
of physical, intellectual, and moral advancement, the stimulus and reward of effort and 
enterprise. Government can protect and promote it but in one way,—by equal and just 
laws, and the wise and impartial administration of them. It usurps functions, which do 
not belong to it, and functions which it is not competent to use well, when it undertakes 
to interpose by directing the pursuits of industry or encouraging its employment in any 
particular manner, All that a government takes out of the pocket of individuals in the 
shape of taxes, direct or indirect, for any other than its appropriate and legitimate pur- 
poses, is an invasion of their right to the enjoyment of the fruits of their own labor of 
mind or body. The power of taxation in the legislature is in fact a part of the eminent 
domain,—a power that must necessarily be reposed in the discretion of every government 
to furnish the very means for its own existence. The unwise and even corrupt exercise 
of it is undoubtedly to be submitted to by the good citizen; but no effort should be spared 
in any state to procure the repeal of all such laws, and to reduce government froma 
complicated to a simple machine, a few general objects steadily kept in view and strictly 
adhered to. The days of kingcraft and government-craft are passing away. ‘‘The 
people,” as Lord Brougham has well said, “‘ ought to have the greatest liberty they can 
safely enjoy, and the cheapest government that suffices to regulate their affairs.” (Politi- 
cal Philosophy, vol. i. p. 64.) ‘‘Asall government is made for the benefit of the com- 
munity, the people have a right not only to be governed, but to be governed as well as 
possible; that is, with as little expense to their natural freedom and their resources as is 
consistent with the nature of human affairs. ‘Towards this point of perfection all nations 
ought constantly to be directing their course.” Ibid. p. 27,—SHARSWOOD. Perhaps, 
however, liberty is not attained, until, as under the constitution, State and Federal, in 
the United States, there is a sphere of individual liberty of action which is protected 
from governmental interference, z. ¢., the right to pursue any calling. 

(22) [A confirmation of the charters. ] 

(23) The Englishman uniformly clings to the common law, or to the charters and 
statutes of England as defining the nature, and affording the best protection of his 
rights, and as constituting at once his birthright, his pride, and his security. N. J. Steam 
Nav. Co. v. Mer. Bk., 6 How. (U. S.) 397 (1848). : 
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petition of right; which was a parliamentary declaration of the liberties of the 
people, assented to by king Charles the First in the beginning of his reign: 
which was closely followed by the still more ample concessions made by that 
unhappy prince to his parliament before the fatal rupture between them; 
and by the many salutary laws, particularly the habeas corpus act, passed 
under Charles the Second.(24) ‘To these succeeded she b7il of rights, or 
declaration delivered by the lords and commons to the Prince and Princess 
of Orange, 13th of February, 1688; and afterwards enacted in parliament, 
when they became king and queen; which declaration concludes in these 
remarkable words:—“‘and they do claim, demand, and insist upon, all and 
singular the premises, as their undoubted rights and liberties.’’ And the act of 
parliament itself(/) recognizes ‘‘all and singular the rights and liberties asserted 
and claimed in the said declaration to be the true, ancient, and indubitable 
rights of the people of this kingdom.’’ Lastly, these liberties were again 
asserted at the commencement of the present century, in ¢he act of settle- 
ment,(m) whereby the crown was limited to his present majesty’s illustrious 
house: and some new provisions were added, at the same fortunate era, for 
better securing our religion, laws, and liberties; which the statute declares to 
be “the birthright of the people of England,” according to the ancient 
doctrine of the common law. (7) 

*Thus much for the declaration of our rights and liberties.(25) The [*129 
rights themselves, thus defined by these several statutes, consist in a 
number of private immunities; which will appear, from what has been 
premised, to be indeed no other, than either that ves¢duum of natural liberty, 
which is not required by the laws of society to be sacrificed to public con- 
venience; or else those civil privileges, which society hath engaged to provide, 
in lieu of the natural liberties so given up by individuals. ‘These, therefore, 
were formerly, either by inheritance or purchase, the rights of all mankind; 
but, in most other countries of the world being now more or less debased 
and destroyed, they at present may be said to remain, in a peculiar and em- 
phatical manner, the rights of the people of England. And these may be 
reduced to three principal or primary articles; the right of personal security, 
the right of personal liberty, and the right of private property: (26) because, 
as there is no other known method of compulsion, or abridging man’s natural 
free will, but by an infringement or diminution of one or other of these 
important rights, the preservation of these, inviolate, may justly be said to 
include the preservation of our civil immunities in their largest and most 
extensive sense. 

I. The right of personal security consists in a person’s legal and uninter- 
rupted enjoyment of his life, his limbs, his body, his health, and his reputa- 
tion. (2 

cs ie is the immediate gift of God, a right inherent by nature in every 
individual;(28) and it begins in contemplation of law as soon as an infant is 

(1) 1W. and M. st. 2, c. 2. (m) 12 and 13 W. III. ¢. 2. (nm) Plowd. 55. 


(24) The remedy under the writ of Habeas Corpus, being a common law right upon 
which vested the protection of personal liberty, was transferred to the United States as a 
part of the body of the common law. x parte Holman, 28 Ia. 125 (1869). 

(25) Hooker v. N. H. & N. Co., 14 Conn. 166 (1841). To these rights guaranteed by 
the common law of England, should be added the highly important right of liberty of 
conscience constitutionally secured without exception in the fundamental law of each of 
the American States: see the first amendment to the U. S. constitution. Story on Const., 
No. 1879. 2 Kent Com. 34-7. Cooley Const. Lim., p. 467. Sedg. St. & Const. L. 

12-16. F 
(26) Selma R. & D. R. R. Co. v. Gammage, 63 Ga. 609 ( 1879), I Barb. Rights Pers. & 
Prop. 96 (1890). 
(27) Amer. Merch. Un. Ex. Co., 56 N. Y. 587 (1874). 
(28) Aldrich v. Wright, 53 N. H. 406 (1873). 
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able to stir in the mother’s womb. For if a woman is quick with child, (29) 
and by a potion or otherwise, killeth it in her womb; or if any one beat her, 
whereby the child dieth in her body, and she is delivered of a dead child; 
this, though not murder,(30) was by the ancient law homicide or 
*130] manslaughter.(0) But the modern law doth not look *upon this 
offence in quite so atrocious a light,(31) but merely as a heinous. 
misdemeanor. ( ~) (32) : i 
An infant zz ventre sa mere, or in the mother’s womb, is supposed in law 
to be born for many purposes.(33)(34) It is capable of having a legacy, or 
a surrender of a copyhold estate, made to it. It may have a guardian 
assigned to it;(q) and it is enabled to have an estate limited to its use, and to 
take afterwards by such limitation, as if it were then actually born.(7) 
And in this point the civil law agrees with ours. (s)(36) 
Se Ve sod feces ahoriiram: of pre (i Stat 12 Car, TI, ©. 24 
perium jam formatum fuerit, et maxime si fuerit anima- r) Stat.10 and 11 W.IIL.c.16, i 4 
tum, facit homicidium. wl eater one strike a woman 8) Qui in utero sunt, in jure civili intelliguntur iw 
when pregnant, or administer poison to her by rerum natura esse, cum de eorum commodo agatur. 
which abortion shall ensue, if the child should be (Those who are in the womb, are considered by the 


already formed, and particularly if it be alive, that civil law to be in the nature of things, as they are 
person is guilty of manslaughter.] Bracton, l. 3, c. 21. capable of being benefited.] Af. 1, 5, 26. 


(29) A child, prematurely born from a woman four or five months advanced in pregnancy,. 
and surviving after birth only a few minutes, is not a ‘‘ person’’ within the meaning of 
Pub. Sts. c. 52, sec. 17, for the loss of whose life an action may be maintained by his ad- 
ministrator against the town. Dietrich, Adm. v. Northampton, 138 Mass. 15 (1884). An 
indictment for procuring an abortion, that fails to state that the mother was ~uick with 
child is not good, in the absence of a statute. Mitchel v. Comm., 78 Ky. 208 (1879). Anin- 
fant in ventre sa mere, at the time of the intestate’s death, but who was born within the ordi- 
nary period of gestation thereafter, is entitled to inherit from such intestate, as if born at. 
the time of his death. Morrow vz. Scott, 7 Ga. 535 (1849). 4 Law. Crim. Def. 5 (1885).. 
3 Lawson’s Crim. Def. 344 and 349 (1885). Ibid. vol. 4, p. 6. 

(30) The distinction between murder and manslaughter, or felonious homicide, in the 
time of Bracton, was in a great degree nominal. The punishment of both was the same, 
for murder as well as manslaughter, by the common law, had the benefit of clergy. Fost. 
302.—CHRISTIAN. 

(31) But if the child be born alive, and afterwards die in consequence of the potion or 
beating, it will be murder (3 Inst. 50. 1 P. Wms. 245;) and of course those who, with a 
wicked intent, administered the potion, or advised the woman to take it, will be accessa- 
ries before the fact, and subject to the same punishment as the principal.—CHRISTIAN. 

(32) To cause or procure abortion before the child is quick, is not a criminal offence at 
common law, and has never been made so by statute in New Jersey. State v. Coope, 2 
Zab. (N. J.) 55 (1849). In Pennsylvania the punishment of this offence is provided for 
by the penal code asrevised. Binn’s Jus. (10 ed. 1895) 93. 3 Lawson’s Crim. Def. 345 
(1885). See Pepper and Lewis, Digest of Laws, Vol. I, p. 1097; Shield’s Crim. Law. 

(33) Every legitimate infant in ventre de sa mere is considered as born for all beneficial 
purposes. (Co. Litt. 36. 1P. Wms. 329.) ‘Thus if lands be devised to B. for life, remain- 
der to such child or children as shall be /zving at the time of his decease, a posthumous. 
child will take equally with those who were born before B.’s death. Doe v. Clark, 2 Hen. 
Bla. 399. But the presumptive heir may enter and receive the profits to his own use till 
the birth of the child, who takes land by descent. 3 Wils. 526. Seer Ves. 81,85. 2 
Atk. 117. 1 Freem. 244, 293; also 2 Book, 169, post.—CurITry. 

(34) A woman may institute bastardy proceedings against the putative father of her yet 
unborn child, under ch. 116, Act 1879 (N. C.). State v. Crouse, 86 N. C. 130 (1882). A 
child born after its father’s death, caused by intoxication, may sue for damages under the 
Civil Damage Act (chap. 646, Ls. 1873). Quinlen, an infant, etc. v. Welch, 69 Hun. (N. 
Y.) 585 (1893). 

(36) Such infant, etc., may have a distributive share of intestate property even with the 
half-blood, (1 Ves. 81:) it is capable of taking a devise of land, (2 Atk. 117. 1 Freem. 
244, 293:) it takes, under a marriage settlement, a provision made for children living at 
the death of the father. (1 Ves. 85.) And it has lately been decided that marriage and 
the birth of a posthumous child amount to a revocation of a will executed previous to 
‘the marriage. (5 T. R. 49.) Soin executory devises it is considered as a life in being. 
(7 T. R. roo.) It takes land by descent, though in that case the presumptive heir may 
enter and receive the profits for his own use till the birth of the child, (3 Wils. 526, ) 
which seems to be the only interest it loses by its situation,—CHRISTIAN. 
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2. A man’s limbs (by which for the present we only understand those 
members which may be useful to him in fight, and the loss of which alone 
amounts to mayhem by the common law) are also the gift of the wise Creator, 
to enable him to protect himself from external injuries in a state of nature. 
To these therefore he has a natural inherent right; and they cannot be wan- 
tonly destroyed or disabled without a manifest breach of civil liberty. 

Both the life and limbs of a man are of such high value, in the estimation 
of the law of England, that it pardons even homicide if committed se 
defendendo,(37) or in order to preserve them. For whatever is done by a man 
to save either life or member, is looked upon as done upon the highest neces- 
sity and compulsion. Therefore, if a man through fear of death or mayhem 
is prevailed upon to execute a deed, or do any other legal act; these, though 
accompanied with all other the requisite solemnities, may be afterwards 
avoided, if forced upon him by a well-grounded apprehension of losing his 
life, or even his limbs, in case of his non-compliance.(¢) And the same 
is also a sufficient excuse for the commission of many misdemeanors, as will 
appear in the fourth book. The constraint a man is under in these circum- 
stances is called in law duvess,(38) from the Latin durities, of which 
there are two *sorts: (39) duress of imprisonment, where a man [*131 
actually loses his liberty, of which we shall presently speak; and duress 
per minas, where the hardship is only threatened and impending, which is that 
we are now discoursing of. Duress fer minas(4o) is either for fear of loss 
of life, or else for fear cf mayhem, or loss of limb.(42) And this fear must 


(t) 2 Inst. 483. 


‘‘Butas it respects the rights of others claiming through the child, if it is born dead, 
or in such an early stage of pregnancy as to be incapable of living, it is to be considered 
as if it never had been born or conceived. 2 Parjes C. R. 35.’’—CHITTY. 

If the child dies subsequently to birth from wounds received in the womb, it is clearly 
homicide, even though the child is still attached to the mother by the umbilical cord. 
It has been said that it is not an indictable offence to administer a drug to a woman, and 
thereby to procure an abortion, unless the mother is gwick with child, though such a dis- 
tinction, it is submitted, is neither in accordance with the result of medical experience, 
nor with the principles of the common law. The civil rights of an infant in ventre sa 
mere are equally respected at every period of gestation; and it is clear that, no matter at 
how early a stage, he may be appointed executor, is capable of taking as legatee or under 
a marriage settlement, may take specifically under a general devise as a child, and may 
obtain an injunction to stay waste. Wharton’s American Crim. Law, 537. See Comm. 
v. Parker, 9 Metcalf, 263. State v. Cooper, 2 Zabriskie, 57. Smith v. State, 33 Maine, 48. 

An infant is in esse from the time of conception, for the purpose of taking any estate 
which is for his benefit, whether by descent, devise, or under the statute of distributions, 
provided the infant be born alive and after such a period of foetal existence that its con- 
tinuance in life may be reasonably expected. The right of an unborn infant to take 
property by descent or otherwise is an inchoate right, which will not be completed by a 
premature birth. Harper v. Archer, 4 Smedes & Marsh. 99. Marsellis v. Halkimer, 2 
Paige, Ch. Rep. 35.—SHARSWOOD. 

(37) [Self-defence. ] f 

(38) A deed procured through fear of loss of life, eee by threats of the grantee, 
may be avoided for duress. Brown v. Pierce, 7 Wall. (U. S.) 216 (1868); 1 Barb. Rights 
Pers. & Prop. 104 (1890). 

(39) Collins Dr Alas et al., 2 Bay (S. C.) 212 (1799). Leake’s Law Cont. 350 
(3 ed., 1892). 1 Pars. Cont. *393 (8 ed., 1893). 


By threats. : yen, 
a ue ie eae the payee against the maker of a promissory note, it is no defence 


that the defendant a married woman, was induced to sign the note. by threats made by 
her husband, if the payee took the note in ignorance thereof. Fairbanks v. Snow, 145 
Mass. 154 (1887). It isa good defence toa promissory note that it was signed under 
threats of arrest and prosecution by an officer then present, and for a crime never com- 
mitted. Bush v. Brown, 49 Ind. 577 (1875). The books are not very clear as to what 
amounts to duress by menaces. But in order to avoid an act on the ground of menaces 
of.imprisonment, it must appear that the menace was of an unlawful imprisonment, and 
that the party was put in fear thereof by the menace and induced by fear to do the act, 
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be upon sufficient reason; ‘‘ov,’’ as Bracton expresses it, “ suspicio cujuslibet 
vant et meticulosi hominis, sed talis qui possit cadere in virum constantem, 
talis enim debet esse metus, qui in se contineat vite periculum, aut corporis 
cruciatum.’’(“)(43) <A fear of battery, or being beaten, though never so 
well grounded, is no duress;(44) neither is the fear of having one’s house 
burned, or one’s goods taken away and destroyed,(46) because in these 
cases, should the threat be performed, a man may have satisfaction by 
recovering equivalent damages:() but no suitable atonement can be made 
for the loss of life or limb. And the indulgence shown to a man under this, 
the principal, sort of duress, the fear of losing his life or limbs, agrees also 
with that maxim of the civil law; dgoscitur et gui sanguinem suum quarliter 
redemptum volutt.(47)(48) 

The law not only regards life and member, and protects every man in the 
enjoyment of them, but also furnishes him with every thing necessary for 
their support.(49) For there is no man so indigent or wretched, but he may 
demand.a supply sufficient for all the necessities of life from the more opulent 
part of the community, by means of the several statutes enacted for the relief 
of the poor, of which in their proper places. A humane provision; yet, 
though dictated by the principles of society, discountenanced by the Roman 
laws. For the edicts of the Emperor Constantine, commanding the public to 
maintain the children of those who were unable to provide for them, in order 
to prevent the murder and exposure of infants, an institution founded on the 
same principle as our foundling hospitals, though comprised in the Theodosian 

code, (y) were rejected in Justinian’s collection. 
a Oc *T hese rights of life and member, can only be determined by the 
death of the person; which was formerly accounted to be either a 
civil or natural death. The civil death commenced, if any man was banished or 
abjured the realm(z) by the process of the common law, or entered into religion; 
that is, went into a monastery, and became there a monk professed: in which 
cases he was absolutely dead in law, and his next heir should have his estate. 


(0 12,0. 5. (y) L. 11, ¢. 27. 
x) 2 Inst. 483. (2) Co. Litt. 133. 


Alexander v. Pierce, Io N. H. 497 (1840). The threat must be such as would naturally 
excite such a fear as would overcome the will of a person of ordinary courage; and such 
belief must be grounded upon the reasonable belief that the person who threatens has at 
hand the means of carrying his threat into present execution. Youngs v. Simm, 41 IIL 
App. Ct. 30 (1891). Threats to collect a valid debt, which induce the debtor to execute 
to the creditor a promissory note therefor, secured by mortgage, do not constitute either 
fraud or duress. Snyder v. Braden, 58 Ind. 143-46 (1877). See also Bateman Commer. 
Law, 30 (1882). 

(43) [*‘ It must not be the apprehension of a foolish and fearful man, but such as a 
courageous man may be susceptible of; it should be, for instance, such a fear as consists 
in an apprehension of bodily pain, or danger to life.’’] 

44) Obert v. Landa, 59 Tex. 479 (1883). 

46) For an illustration of the doctrine as to goods, see Rodech v. Hutchins, 95 U. S. 
210 (1877). Silliman v. U. S., 465 (1879). Adams v. Reeves, 68 N. C. 134 (1873). 

47) [He is justified who has acted in pure defence of his own life or limb. ] 

48) It must be observed that, in modern times, parties have been allowed to reply 
upon, if not technically to plead, duress in avoidance of their deeds or contracts in cases 
which do not come up to the rule laid down in the text. Duress of goods will, under 
certain circumstances of great difficulty and hardship, avoid a contract. Money paid to 
obtain a delivery of property unlawfully detained, especially if it is paid under protest, 
may be recovered back. 2 Bay, 211. 9 Johns. 201. 10 Peters, 137, A note given to 
obtain a release of property from an illegal levy is not void; but it may be considered as 
an element in a question of fraud. 6 Smedes & Marsh. 13.—SHARSWOOD. 

(49) The preservation of health is one of the paramount objects of government. Wil- 
son v. Board Trustees, 133 Ill. 465 (1891). The question of the power of a municipal 
peg Dore non to levy general assessments to pay for sanitary improvements is considered 

S$ case. 
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For such banished man was entirely cut off from society; and such a monk 
upon his profession, renounced solemnly all secular concerns: and besides, as 
the popish clergy claimed an exemption from the duties of civil life and the 
commands of the temporal magistrate, the genius of the English laws would not 
suffer those persons to enjoy the benefits of society, who secluded themselves 
from it, and refused to submit to its regulations.(@) A monk was therefore 
counted civiliter mortuus, and when he entered into religion might, like other 
dying men, make his testament and executors; or if he made none, the 
ordinary might grant administration to his next of kin, as if he were actually 
dead intestate. And such executors and administrators had the same power, 
and might bring the same actions for debts due /o the religious, and were 
liable to the same actions for those due /vom him, as if he were naturally 
deceased.(d) Nay, so far has this principle been carried, that when one was 
bound in a bond to an abbot and his successors, and afterwards made his 
executors, and professed himself a monk of the same abbey, and in process 
of time was himself made abbot thereof; here the law gave him, in the 
capacity of abbot, an action of debt against his own executors to recover the 
money due.(¢)- In short, a monk or religious was so effectually dead in law, 
that a lease made even to a third person, during the life (generally) of one 
who afterwards became a monk, determined by such his entry into religion; 
for which reason leases, and other conveyances for life, were usually made to 
have and to hold for the term of one’s zatural life.(d)(50) But, 

*even in the times of popery, the law of England took no cognizance [*133 
of profession in any foreign country, because the fact could not be 

tried in our courts;(e) and therefore, since the Reformation, this disability is 
held to be abolished:(/) as is also the disability of banishment, consequent 
upon abjuration, by statute 21 Jac. I. c. 28.(52) 

This natural life, being, as was before observed, the immediate donation of 
the great Creator, cannot legally be disposed of or destroyed by any individual, 
neither by the person himself,(53) nor by any other of his fellow-creatures, 
merely upon their own authority.(54) Yet nevertheless it may, by the divine 
permission, be frequently forfeited for the breach of those laws of society, 
which are enforced by the sanction of capital punishments: of the nature, 
restrictions, expedience, and legality of which, we may hereafter more con- 
veniently inquire in the concluding book of these commentaries. At present, 


(a) This was also a rule in the feodal law, J. 2, ¢. (0) Litt. 3 200. 
21: desiit esse miles seculi, qui factus est miles Christi; (c) Co. Litt. 133. 
nec beneficium pertinet ad eum qui non debet genere | 2 Rep. 48; Co, Litt. 182. 
offictum.—[He who becomes a soldier of Christ has e) Co. Litt. 132. 
ceased to be a soldier of the world, nor is he en- (f) 1 Salk. 162. 


titled to any reward who acknowledges no duty.] 


50) The civil death of a devisee, caused by his imprisonment for life in a state prison, 
aid not under the N. Y. Rev. Stat. 904, sec. 40 (6th ed.), vest the title or right to possession 
of real estate in one who, by the will, was to take after the death of the first devisee. 
Avery v. Everett, 36 Hun. (N. Y.) 8 (1886). : 

(52) One species of civil death may still exist in England; that is, where a man by 
act of parliament is attainted of treason or felony, and, saving his life, is banished for- 
ever: this Lord Coke declares to be a civil death. But, he says, a temporary exile is not 
a civil death. Co. Litt. 133. And for the same reason, where a man receives judgment 
of death, and afterwards leaves the kingdom for life, upon a conditional pardon, this 
seems to amount to a civil death: this practice did not exist in the time of Lord Coke, 
who says, that a man can only lose his country by authority of parliament. Ib.—CHRIS- 
TIAN. : . 

(53) ‘‘ Nature teaches us that God prohibits suicide.’” Thomas Univ. Juris. 42 (1829). 

(54) Neither the accused nor his counsel can dispense with the statutory requirement as 
to his presence personally at the trial. That which the law makes essential in proceed- 
ings involving the deprivation ot life or liberty, cannot be dispensed with or affected by 
the consent of counsel, or of the accused much less by his mere failure when on trial and 
in custody, to object to unauthorized methods. Lewis v. U. S., 146 U. S. 374 (1892), 
quoting the language of Hopt v. Utah, 110 U. S. §79 (1883). 
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I shall only observe, that whenever the constitution of a state vests in any 
man, or body of men, a power of destroying at pleasure without the direction 
of laws, the lives or members of the subject, such constitution 1s in the 
highest degree tyrannical; and that, whenever any /aws direct such destruc- 
tion for light and trivial causes, such laws are likewise tyrannical, though in 
an inferior degree; because here the subject is aware of the danger he is. 
exposed to, and may, by prudent caution, provide against it. The statute 
law of England does therefore very seldom, and the common law does never, 
inflict any punishment extending to life or limb, unless upon the highest 
necessity;(55) and the constitution is an utter stranger to any arbitrary 
power of killing or maiming the subject without the express warrant of law. 
‘* Nullus liber homo,’’ says the great charter,(g) ‘‘aliguo modo destruatur, 
nist per legale judicium parium suorum aut per legem terre.’’(56) Which 
words, ‘‘ aliguo modo destruatur,’’ according to Sir Edward Coke, (#) include 
a prohibition, not only of Ailing and maiming, but also of sorturing, (to: 
which our laws are strangers, ) and of every oppression by color of an illegal 
authority. And it is enacted by the statute of 5 Edw. III. c. 9, that no man 

shall be forejudged of life or limb contrary to the great charter and 
*134] the *law of the land; and again, by statute 28 Edw. III. c. 3, that 

no man shall be put to death, without being brought to answer by 
due process of law. 

3. Besides those limbs and members that may be necessary to a man in 
order to defend himself or annoy his enemy, the rest of his person or body is 
also entitled, by the same natural right, to security from the corporal insults 
of menaces, assaults, beating, and wounding; though such insults amount 
not to destruction of life or member.(57) 

4. The preservation of a man’s health from such practices as may prejudice 
or annoy it; and 

5. The security of his reputation or good name from the arts of detraction 
and slander, are rights to which every man is entitled by reason and natural 
justice; since, without these, it is impossible to have the perfect enjoyment of 
any other advantage or right. But these three last articles (being of much 
less importance than those which have gone before, and those which are yet to 
come, ) it will suffice to have barely mentioned among the rights of persons: 
referring the more minute discussion of their several branches to those parts 
of our commentaries which treat of the infringement of these rights, under 
the head of personal wrongs. 

II. Next to personal security, the law of England regards, asserts, and 
preserves the personal liberty of individuals. ‘This personal liberty consists 
in the power of locomotion, of changing situation, or moving one’s person 
to whatsoever place one’s own inclination may direct, without imprisonment 
or restraint, unless by due course of law.(58) Concerning which we may 

(g) C. 29. (h) 2 Inst. 48. 


(55) This is a compliment, which I fear the common law does not deserve; for although 
it did not punish with death any person who could read, even for any number of mur- 
ders or other felonies, yet it inflicted death upon every felon who could not read, though 
his crime was the stealing only of twelve pence farthing.—CHRISTIAN. 

This is a remarkable claim to make for a penal system that included 160 offences in 
its list of felonies by act of parliament ‘‘ worthy of instant death!” See to this effect 
Bk. four, of these commentaries, p. 19. 

(56) [‘‘No freeman shall be deprived of life but by the lawful judgment of his peers or 
the law of the land.’’] 

(57) I Barb. Rights Pers. & Prop. 105 (1890). 

(58) The right of every citizen of the United States to enjoy free egress from or transit 
through the State is an undoubted constitutional right. ‘The framers of the Federal con- 
stitution intended that personal intercourse between the States, should be, so far as prac- 
ticable, as free as the transit of the ocean, and as unembarrassed as the commerce of the 
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make the same observations as upon the preceding article, that it isa right 
strictly natural; that the laws of England have never abridged it without 
sufficient cause; and that, in this kingdom, it cannot ever be abridged at 
the mere discretion of the magistrate, without the explicit permission 

of the laws. Here again the language of the great *charter(z ) is, [*135, 
that no freeman shall be taken or imprisoned but by the lawful 

judgment of his equals, or by the law of the land.(59) And many subse- 
quent old statutes(7 ) expressly direct, that no man shall be taken or 
imprisoned by suggestion or petition to the king or his council, unless it be 
by legal indictment, or the process of the common law. By the petition of 
right, 3 Car. I., it is enacted, that no freeman shall be imprisoned or detained 
without cause shown, to which he may make answer according to law. By 
16 Car. I. c. 10, if any person be restrained of his liberty by order or decree 
of any illegal court, or by command of the king’s majesty in person, or by 
warrant of the council board, or of any of the privy council, he shall, upon 
demand of his counsel, have a writ of habeas corpus, to bring his body before 
the court of king’s bench or common pleas, who shall determine whether 
the cause of his commitment be just, and thereupon do as to justice shall 
appertain. And by 31 Car. II. c. 2, commonly called the habeas corpus 
act;(60) the methods of obtaining this writ are so plainly pointed out and 
enforced, that, so long as this statute remains unimpeached, no subject of 
England can be long detained in prison, except in those cases in which the 
law requires and justifies such detainer.(61) And, lest this act should be 


(4) C. 29. j) 5 Edw, IIL. ¢. 9. 25 Edw. IIL. st. 5. ¢.4. 28 


( 
Edw. III. ¢. 3. 


sea, and this right is subject only to such legislative regulations as may be imposed by 
the exercise of the police power of the State, or as may remotely affect it in the legitimate 
exercise of the power of State taxation. Joseph v. Randolph, 71 Ala. 499, 505 (1882). 

(59) ‘‘ For the true sense and exposition of these words,’ says Lord Coke, (2 Inst. 50,) 
“see the statute of 37 Eliz. cap. 8, where the words ‘bythe law of the land’ are ren- 
dered, without due process of law.’’ The amendments to the constitution of the United 
States use the language, ‘‘ nor be deprived of life, liberty, or property, without due pro- 
cess of law.’? And Judge Story observes that ‘‘ this clause in effect affirms the right of 
trial according to the process and proceedings of the common law.’’ (3 Story on the 
Const. 661.) ‘* These terms ‘law of the land’ do not mean merely an act of the general 
assembly. If they did, every restriction upon the legislative authority would be at once 
abrogated.’”’ 4 Devereux, i. Io Yerger, 59. 19 Wend. 659. ‘‘Ina state which is gov- 
erned by a written constitution like ours, if the legislature should so far forget its duty, 
and the natural rights of an individual, as to take his private property and transfer it to. 
another, where there was no foundation for a pretence that the public was to be benefited 
thereby, I should not hesitate to declare that such an abuse of the right of eminent domain 
was an infringement of the spirit of the constitution, and therefore not within the gen- 
eral powers delegated by the people to the legislature.’’—Ch. Walworth, 5 Paige, 137.— 
SHARSWOOD. ' 

That the words ‘‘ law of the land’ and ‘‘ due process of law’’ mean the same thing and 
are used interchangeably in constitutional law, see Vanzant v. Waddel, 2 Yerg. (Tenn.) 
260. Ervine’s Ap. 16 Pa. 256. Parsons v. Russell, 11 Mich. 129. 18 How. U.S. 272 
(1855). 50 Cal. 388 (1875). Dartmouth Col. case, 4 Wheat. 518. Davidson v. New Or- 
leans, 96 U. S. 97 (1877). Milligan’s case, 4 Wall. 2 (1866). This is a leading case on the 
subject of the writ of Aabeas corpus and the rights of a citizen protected thereby. 

(60) The suspension of the writ of habeas corpus leaves untouched the question of the 
legality of acts done thereunder; for these acts, such as arrests, etc., those exercising such 
power must answer, if they did so without due authority. : ; ; 

(61) The writ of Aabeas corpus at common law, although a writ of right, is not grantable 
of course, but only on motion in term-time, stating a probable cause for the application, 
and verified by afhdavit. Hobhouse’s Case, 3 B. & Ald. 420. eihe cases in which prison- 
ers have a right to the writ are when they are detained in prison when they are entitled 
to be admitted to bail. This right is secured to such prisoners by the 31 Car. II. ¢. 2. 
Before the passing of that statute, prisoners committed for bailable offences were some- 
times kept for a long time in prison without being brought to trial. To prevent this 
grievous oppression, the habeas corpus act directs that if any person be committed or 
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evaded by demanding unreasonable bail or sureties for the prisoner’s appear- 
ance, it is declared by 1 W. and M. st. 2, c. 2, that excessive bail ought not 
to be required. ; 

Of great importance to the public is the preservation of this personal 
liberty; for if once it were left in the power of any, the highest, magistrate to 
imprison arbitrarily whomever he or his officers thought proper, (as in 
France it is daily practiced by the crown,)(%) there would soon be an end 
of all other rights and immunities. Some have thought that unjust attacks, 

even upon life or property, at the arbitrary will of the magistrate, 

*136] ‘are less dangerous to the commonwealth than such as are made 
upon the personal liberty of the subject. To bereave a man of life, 

or by violence to confiscate his estate, without accusation or trial, would be 
so gross and notorious an act of despotism, as must at once convey the alarm 
of tyranny throughout the whole kingdom; but confinement of the person, 
by secretly hurrying him to jail, where his sufferings are unknown or 
forgotten, is a less public, a less striking, and therefore a more dangerous 
engine of arbitrary government. And yet sometimes, when the state is in 
real danger, even this may be a necessary measure. But the happiness of 
our constitution is, that it is not left to the executive power to determine 
when the danger of the state is so great as to render this measure expedient; 
for it is the parliament only, or legislative power, that, whenever it sees 
proper, can authorize the crown, by suspending the habeas corpus act for a 
short and limited time, to imprison suspected persons without giving any 
reason for so doing; as the senate of Rome was wont to have recourse to a 
dictator, a magistrate of absolute authority, when they judged the republic 
in any imminent danger. ‘The decree of the senate, which usually preceded 
the nomination of this magistrate, ‘‘ dent operam consules ne quid respublica 
detrimenti capiat,’’ was called the senatus consultum ultime necessttatis. (62) 
(k) Ihave been assured upon good authority, that, ing any person without giving a reason for the pro- 
during the mild administration of Cardinal Fleury, cedure.]—were issued upon the single ground of the 


above 54,000 lettres de cachet—[ Letters of the Sigiuet— famous bull unigenitus. 
A power assumed by the Kings of France, of arrest- 


detained for any crime, unless for treason or felony, other than persons convict or in ex- 
ecution by legal process, he may apply to the lord-chancellor or a judge in vacation, and 
the person so applied to isto cause such prisoner to be brought before him, and to dis- 
charge him from imprisonment, upon his recognizance to appear in the court where his 
offence is cognizable. In cases which come under this statute, a single judge may per- 
haps be obliged to grant the writ as of course, but in no other; and the provision of this 
law do not apply to writs grantable by the court in term-time. Best, J.: Ibid. Passmore 
Williamson’s Case, 26 Penna. State Reg. 9. 

In some of the States it is enacted that the judge or court before which the writ is 
returned shall have authority to revise the cause of commitment, and to examine into the 
truth of the facts alleged in the return. The English statute of 56 Geo. III. c. 100 con- 
ferred the like power. If it appears, on the return, that the prisoner stands committed 
for a contempt adjudged against him by any tribunal of competent authority, the court 
or judge awarding the writ cannot examine into the fact of such contempt or bail the 
prisoner, but must immediately remand him. The adjudication is a conviction, and the 
commitment an execution. Murray’s Case, 1 Wilson, 200. Crosby’s Case, 3 Wilson, 188. 
Hobhouse’s Case, 3 B. & Ald. 420. 

It is provided by the constitution of the United States that the privilege of the writ of 
habeas corpus shall not be suspended unless when, in cases of rebellion or invasion, the 
public safety may require it. (Art. I, sec. 9.) The right of the people to be secure in 
their persons, houses, papers, and effects against unreasonable searches and seizures shall 
not be violated; and no warrants shall issue but upon probable cause supported by oath 
or affirmation, and particularly describing the place to be searched, and the person or 
things to be seized (Amendments, Art. VI.) No person shall be deprived of life, liberty, 
or property without due process of law. (Ibid. Art. VII.) Excessive bail shall not be 
required, (Ibid. Art. X.) These provisions have been copied almost without exception 
into the various Bills of Rights, etc., which form parts of the several State constitutions. 
—SHARSWOOD. 

(62) (‘‘ Let the consuls take care that the commonwealth receive no injury.’’] 
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In like manner this experiment ought only to be tried in cases of extreme 
emergency; and in these the nation parts with its liberty for a while, in 
order to preserve it forever. 

The confinement of the person, in any wise, is an imprisonment; so that 
the keeping a man against his will in a private house, putting him in the 
stocks, arresting or forcibly detaining him in the street, is an imprison- 
ment.(7) And the law so much discourages unlawful confinement, that if 
aman is under duress of imprisonment,(63) which we before explained to 
mean a compulsion by an illegal restraint of liberty, until he seals a bond or 
the like, he may allege this duress, and avoid the extorted bond. (64) 

But if a man be lawfully imprisoned, *and, either to procure his [*1 oy 
discharge, or on any other fair account, seals a bond or a deed, this 

is not by duress of imprisonment, and he is not at liberty to avoid it.(m) (66) 
To make imprisonment lawful,(67) it must either be by process from the 
courts of judicature, or by warrant from some legal officer having authority 
to commit to prison; which warrant must be in writing, under the hand and 
seal of the magistrate, and express the causes of the commitment, in order 
to be examined into, if necessary, upon a habeas corpus.(68) If there be no 
cause expressed, the jailer is not bound to detain the prisoner;(7) for the law 
judges, in this respect, saith Sir Edward Coke, like Festus the Roman 
governor, that it is unreasonable to send a prisoner, and not to signify 
withal the crimes alleged. 

A natural and regular consequence of this personal liberty is, that every 
Englishman may claim a right to abide in his own country so long as he 
pleases; and not to be driven from it unless by the sentence of the law. ‘The 
king, indeed, by his royal prerogative, may issue out his writ xe exeat 
vegno,(69) and prohibit any of his subjects from going into foreign parts with- 
out license.(o) This may be necessary for the public service and safeguard of 
the commonwealth. But no power on earth, except the authority of parlia- 
ment, can send any subject of England oz? of the land against his will; no, 
not evenacriminal. For exile and transportation are punishments at present 
unknown to the common law;(70) and, wherever the latter is now inflicted, 


1) 2 Inst. 589. (n) Ibid. 52, 53. 
ee ® Inst. 482. (0) F.N. B. 85. 


(63) Browne on Actions of Law, 302-3 (1843). Ibid. p. 31. Bateman Commer. Law, 
T (1882). 4 
: bn eees Commer. Law, 31 (1882). 1 Story on Contracts, 467 (1874). Fourinstances 
are enumerated by Lord Coke in which a man may avoid his acts: 1st, when brought 
about by fear of loss of life; 2d, of member; 3d, of mayhem; 4th, imprisonment. Noble 
v. Enos, 19 Ind. 72, 78 (1862). : a ; ‘ 

(66) A Bote is te Ae ae duress where a father gives it in consideration of the 
release of his son from arrest for an immoral assault upon another lad and the discon- 
tinuance of a civil suit for damages. Mascolo v. Montesanto, 61 Conn. 55 (1891). Im- 
ptisonment by virtue of legal process, used in a proper manner, and only for a lawful 
purpose, is no duress. Nealley v. Greenough, 25 N. H. 325, 332 (1852). 


67) Browne on Actions of Law, 302-3 (1843). ; re 
eh} As an arrest is an imprisonment in the large sense of the word, this position, that 


imprisonment, to be lawful, should be by process or warrant, must be understood with 
the qualifications pointed out in the Chapter on Arrests, b. iv. ch. 21. A constable or 
peace-officer has a right to arrest without warrant, upon probable ground of suspicion 
shown; and even a private person may justify an arrest without warrant, by proof of the 

j he party arrested. aps ; 
Si eae eee at law, the arrest must have been originally illegal, or have 
become so by subsequent abuse of it. 2 Watts, 167. 2 Foster, 303. An arrest for a just 
cause and under lawful authority, if for an unlawful purpose, will be construed duress of 
imprisonment. 8 N. Hamp. ey eemengsn Alderson Jund. Writs, 609 (1895). 

et him not leave the Kingdom. 

(so) ateanan's Crim. Proc. 681 (1860). Story Conf. Laws, 626-8. Wheaton Int. 

Laws, 115. Comm. v. Deacon, 10 S. & R. 125 (1825). A case of a foreigner seeking 
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it is either by the choice of the criminal himself to escape a capital punish- 
ment, or else by the express direction of some modern act of parliament. (71) 
To this purpose the great charter(f) declares, that no freeman shall be ban- 
ished, unless by the judgment of his peers, or by the law of the land. And 
by the habeas corpus act, 31 Car. II. c. 2, (that second magna carta, and 
stable bulwark of our liberties, ) it is enacted, that no subject of this realm, 
who is an inhabitant of England, Wales, or Berwick,‘ shall be sent prisoner 
into Scotland, Ireland, Jersey, Guernsey, or places beyond the seas, 
*138] (where *they cannot have the full benefit and protection of the 
common law;) but that all such imprisonments shall be illegal; 
that the person, who shall dare to commit another contrary to this law, shall 
be disabled from bearing any office, shall incur the penalty of a premu- 
nire, and be incapable of receiving the king’s pardon; and the party suf- 
fering shall also have his private action against the person committing, 
and all his aiders, advisers, and abettors; and shall recover treble costs; 
besides his damages, which no jury shall assess at less than five hundred 
ounds. 
‘ The law is in this respect so benignly and liberally construed for the benefit 
of the subject, that, though wzth7n the realm the king may command the 
attendance and service of all his liegemen, yet he cannot send any man out 
of the realm,(72) even upon the public service; excepting sailors and soldiers, 
the nature of whose employment necessarily implies an exception: he cannot 
even constitute a man lord deputy or lieutenant of Ireland against his will, 
nor make him a foreign ambassador. (¢)(73) For this might, in reality, be 
no more than an honorable exile. 

III. The third absolute right, inherent in every Englishman, is that of 
property: which consists in the free use, enjoyment, and disposal of all his 
acquisitions, without any control or diminution, save only by the laws of the 
land.(74) The original of private property is probably founded in nature, 
as will be more fully explained in the second book of the ensuing commen- 
taries: but certainly the modifications under which we at present find it, the 
method of conserving it in the present owner, and of translating it from man 
to man, are entirely derived from society; and are some of those civil advan- 
tages, in exchange for which every individual has resigned a part of his 
natural liberty. The laws of England are therefore, in point of honor and 
justice, extremely watchful in ascertaining and protecting this right. Upon 

this principle the great charter(7) has declared that no freeman shall be, 
*139]  disseised, or divested, of his freehold, or of his liberties, or free*customs, 


(p) C. 29. (q) 2 Inst. 46. (r) C. 29. 


refuge in Pennsylvania. See on the question of interstate extradition, Ex. par. Reggel, 
14 U.S. 642 (1885). 

(71) The executive may annex to a pardon any condition, whether precedent or subse- 
quent, not forbidden by law; and it lies on the grantee to perform it. It is not an unlaw- 
ul condition that the party shall depart or be removed from the country. Flavill’s Case, 
8 Watts & Serg. 197.—SHARSWOOD. 

We) Brantly Pers. Prop. 5 (1890). 
(73) An indictment will not lie for non-acceptance of an office which the incumbent 
might resign at will. 1 Bish. New Cr. Law, *458 (1892). 

(74) Bruch v. Carter, 32 N. J. 562 (1867). Application of Jacobs, 98 N. Y. 106 (1885). 
Shaffer e¢ al. v. Union Mining Co., 55 Md. 81 (1880). Strickler v. Colo. Springs, 16 
Colo. 71 (1891). The word “‘rights”’ as applied to property refers to the free use, 
enjoyment and disposal of it. Ammidown v. Granite Bk., 90 Mass. 290 (1864). Murphy 
& Glover Test Oath Cases, 41 Mo. 366 (1867). a parte Law, etc., 35 Ga. 295 (1868). 
Tod v, Wick Bros. Co., 36 O. S. 385 (1880). 1 Barb. Rights Pers. & Prop. 86 and 121 
(1890). Wynehamer v. People, 13 N. Y. 396-433 (1856). The franchise of an incorpo- 
rated bank, is not ‘‘ property” that should be listed for taxation:—it is not property of 
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but by the judgment of his peers, or by the law of the land.(75) And 
by a variety of ancient statutes(s) it is enacted, that no man’s lands or 
goods shall be seized into the king’s hands, against the great charter, and 
the law of the land; and that no man shall be disinherited, nor put out of 
his franchises or freehold, unless he be duly brought to answer, and be fore- 
judged by course of law; and if any thing be done to the contrary, it shall 
be redressed, and holden for none. 

So great moreover is the regard of the law for private property, that it will 
not authorize the least violation of it; no, not even for the general good of 
the whole community.(76) Ifa new road, for instance, were to be made 
through the grounds of a private person, it might perhaps be extensively 
beneficial to the public; but the law permits no man, or set of men, to do 
this without consent of the owner of the land. In vain may it be urged, that 
the good of the individual ought to yield to that of the community; for it 
would be dangerous to allow any private man, or even any public tribunal, 
to be the judge of this common good, and to decide whether it be expedient 
or no. Besides, the public good is in nothing more essentially interested, 
than in the protection of every individual’s private rights,(77) as modelled 
by the municipal law. In this and similar cases the legislature alone can, 
and indeed frequently does, interpose, and compel the individual to acquiesce. 
But how does it interpose and compel? Not by absolutely stripping the sub- 
ject of his property in an arbitrary manner; but by giving him a full 
indemnification and equivalent for the injury thereby sustained.(78) The 


(8) 5 Edw. Ill. c. 9. 25 Edw. III. st. 5, c. 4; 28 Edw. III. c. 3. 


any description and not subject to taxation under the constitution of Ohio. Exch. Bk. 
etc. v. Hines, 3 O. S. 8 (1883) : , ‘ 

(75) Game laws are not an infringement of private rights. 3 Manitoba (Ewart) 613-23 

1886). 
( (ce) The legislature may, constitutionally, order roads to be opened, and timber, rock, 
etc., sufficient to keep them in repair to be used, without the consent of the owners of 
the land and without making compensation. State v. Dawson, 3 Hill (S. C.) 428-37 
(1836), but backing water on the land of ariparian owner, is trespass. Dickson v. Burn- 
ham, 14 Chan, Rep. Up. Can. 595 (Grant) 1867. ; 

(77) The authority granted to a corporation to construct a railroad does not thereby 
confer upon it an immunity from liability for damages to others in respect of their 
adjacent lands when under the same circumstances a private individual would be liable. 
Staton v. R. R. Co., 111 N. C. 280 (1892). On this subject Judge Sterrett’s dissenting 
opinion as to the construction of sec. 8, of art. xvi., of the Const. of Pennsylvania 
will prove both interesting and instructive. See Penn. R. R. Co. v. Marchant, 119 
Pa. 562-577 (1888). Whether taking of lands for mill sites, is to be regarded as for 
public purposes. See 5 Pick. 294. 23 Pick. 216. 3 Wis. 461. 20 Mich. 452. 47 N. H. 


444. ) 

8) Quoting with approval page *139, Mims v. M. & W. R. R. Co., 3 Kelly (Ga.) 340 
cata Aloe Cromie @ Board, rich W. & E. Canal, 71 Ind. 225 (1880 . Where land is 
taken, in invitum for public use, the assent of the owner is not to be implied or his rights 
to be deemed waived, iy anything less than an affirmative act; his mere default in failin 
to appear and object to the proceedings, is not to be regarded as a dedication or gift o 
his iad to the public. Quackenbush v. Dist. Col., 20 Dist. Col. 314 (1891) :—A provision 
for compensation is a necessary attendant on the due and constitutional exercise of the 
power given to deprive one of his property without his consent. Bloodgood v. M, & H. 
R. R. Co., 18 Wend. (N. Y.) 76 (1837). Or, where no mode by which the compensation 
can be found, is provided in the constitution, the government is bound to provide a 
tribunal before which both parties may meet and discuss their claims on equal terms. 
Langford v. Co. Commrs., 16 Minn. 380 (1871). The right to take private property for 
public use, does not depend on constitutional provisions, but is one of the attributes of 
sovereignty, and recognized as such by the constitution of the United States. Sin- 
nickson v. Johnson, 2 Har. (N. J.) 145 (1839). But this taking of private property can 
only be justified when it is taken for public use, and on payment of just compensation. 
Peo. v. White, 11 Barb. (N. Y.) 30 (1851). Young v. McKenzie, 3 Ga. 43 (1847). A 
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public is now considered as an individual, treating with an individual for an 

exchange. All that the legislature does is to oblige the owner to alienate 

his possessions for a reasonable price; and even this is an exertion of power, 

which the legislature indulges with caution, and which nothing but the 
legislature can perform.(79) 

*140] *Nor is this the only instance in which the law of the land has 
postponed even public necessity to the sacred and inviolable rights 

of private property. For no subject of England can be constrained to pay 


bridge held by an incorporated company may be taken under eminent domain for a 
public road. “West Riv. Bridge Co. v. Dix e7 al., 6 How. (U. S.) 539 (1848). Orr z. 
Quimby, 54 N. H. 645 (1874). Where the State takes property for strictly public uses, 
as for a public road, prepayment of damages need not be made. Dronberger v. Reed, 11 
Ind. 423 (1858). After a franchise to build a bridge has been granted another bridge 
cannot be built within those limits without compensation therefor. Piscataqua Brdg. 
Co. v. N. H. Bridge e¢ al., 7 N. H. 66 (1834). Baring v. Erdman, 2 Fed. Cases, 787 (1834). 
Bonaparte v. C. & O. R. Co., 3 Fed. Cases, 831 (1830). Walker v. City Council, 1 Bailey 
Eq. (S. C.) 452 (1831). Wynehomer v. People, 13 N. Y. 386 (1856). That the Federal 
government may exercise the right of eminent domain, even within the confines of a 
state, see Kohl v. U. S. 91 U. S. 367 (1875). 

The grant of a franchise by a State to a corporation to erect a toll bridge is not impaired 
by the subsequent grant to a different corporation of a franchise to erect another bridge 
alongside of the first bridge. But where the State grants to the first company in express 
terms an exclusive right for a certain distance above and below the bridge, a subsequent 
grant to another within those limits deprives the first of its property, for which compensa- 
tion must be made. And where the legislature authorizes the establishment of a bridge 
near an old one, this is not a taking of private property for public uses, within the 
meaning of the fifth amendment to the Constitution of the United States. Charles 
River Bridge Co. v. Warren Bridge Co., 7 Pick. Mass. 344 (1829). 

(79) These observations must be taken with considerable qualification; for, as observed 
by Buller, J., there are many cases in which individuals sustain an injury for which the 
law gives no action. For instance, pulling down houses or raising bulwarks for the pre- 
servation and defence of the kingdom against the king’s enemies. The civil law writers, 
indeed, say that the individuals who suffer have a right to resort to the public for a 
satisfaction, but no one ever thought that the common law gave an action against the 
individual, who pulled down the house, etc. And where the acts of commissioners, 
appointed by a paving act, occasion a damage to an individual, without any excess of 
jurisdiction on their part, the commissioners or paviors acting under them are not liable 
to an action. 4 Term Rep. 794, 6,7. 3 Wils. 461. 6 Taunton, 29. In general, however, 
a power of this nature must be created by statute, which usually provides compensation 
to the individual.—Currry. 

The constitution of the United States has provided (Amendments, Art. V.) that private 
property shall not be taken for public use without just compensation. A similar pro- 
vision is contained in the several State constitutions. The compensation may be ascer- 
tained in any equitable and fair mode, to be provided by law, without the intervention 
of a jury, inasmuch as trial by jury is only required on issues in fact, in civil and criminal 
cases in courts of justice. The better opinion is that the compensation or offer of it 
must precede or be concurrent with the seizure and entry upon private property under 
the authority of the State. In Bonaparte v. Camden & Amboy Railroad Co., 1 Baldwin, 
205, it was held that a law taking private property for public use without providing com- 
pensation was not void; for it may be provided by a subsequent law. But the execution 
of the law will be prevented by injunction until the provision is made, and the payment 
ought to be simultaneous with the actual appropriation of the property. It has been 
determined, however, that it is sufficient if provision be made to ascertain and pay the 
damages: they need not be actually ascertained and paid previous to the entry and 
appropriation of the property. Bloodgood v, Railroad Co., 18 Wendell, 1, 59. This is 
the construction given to English statutes in like cases, and frequently, as Lord Den- 
man observed, the amount of compensation cannot be ascertained until the work is done. 
Lister v. Lobley, 7 Ad. & Ell. 124. 

There are cases undoubtedly in which the right to destroy property may exist without 
any remedy by the owner against the public or individuals. ‘Thus it has been held that 
the right to destroy property in cases of extreme emergency, as to prevent the spread 
ofa conflagration, is not the exercise of the right of eminent domain, nor the taking of 
it for public use, but itis a right existing at common law, founded onthe plea of necessity, 
and inay be exercised by individuals. The American Print Works v, Laurens, I Za- 
briskie, 248. See 2 Kent’s Com. 339, notes: -SHARSWOOD. 
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any aids or taxes, even for the defence of the realm or the support of govern- 
ment, but such as are imposed by his own consent, or that of his representa- 
tives in parliament. By the statute 25 Edw. I. c. 5 and 6, it is provided 
that the king shall not take any aids or tasks, but by the common assent of 
the realm. And what that common assent is, is more fully explained by 34 
Edw. I. st. 4, c. 1, which(/) enacts that no talliage or aid shall be taken 
without the assent of the archbishops, bishops, earls, barons, knights, bur- 
gesses, and other freemen of the land: and again by 14 Edw. III. st. 2Cwl 
the prelates, earls, barons, and commons, citizens, burgesses, and merchants, 
shall not be charged to make any aid, if it be not by the common assent of 
the great men and commons in parliament. And as this fundamental law 
had been shamefully evaded under many succeeding princes, by compulsive 
loans, and benevolences extorted without a real and voluntary consent, it 
was made an article in the petition of right 3 Car. I., that no man shall be 
compelled to yield any gift, loan, or benevolence, tax, or such like charge 
without common consent by act of parliament.) And, lastly, by the statute 
1 W. and M. st. 2, c. 2, it is declared, that levying money for or to the use 
of the crown, by pretence of prerogative, without grant of parliament, or 
for longer time, or in other manner, than the same is or shall be granted, is 
illegal. (80) 

In the three preceding articles we have taken a short view of the principal 
absolute rights which appertain to every Englishman.(81) But in vain 


(i) See the introduction to the great charter, (edit. made in 34 Edw. I., is, in reality, nothing more than 
Oxon.) sub anno 1297; wherein it is shown thatthis asort of translation into Latin of the conjirmatio 
statute de talliagio non concedendo, [concerning the cartarum, 25 Edw, I., which was originally published 
non-granting of talliage] supposed to have been in the Norman language. 


(80) Bowyer’s Coms. on Const. Law Eng. (2 ed. 1846) 429. There isa vast difference 
between the terms ‘‘ levy’’ and ‘‘assess’’ as applied to taxes; no tax can be levied until 
the assessor’s return is made and acted upon by the county court, and the books placed 
in the hands of the collector. Valle v. Fargo, 1 Mo. Ap. 347 (1876). That the agencies 
of the national government may not be taxed by the States, nor vice versa those of the 
States by the national government, see McCulloch v. Md., 4 Wheat. 316. Collector wv. 
Day, 11 Wall. 113. See also, on the question of taxation, 7 Cranch, 164; 13 Wall. 373. 
Loan Association v. Topeka, 20 Wall. 655. : oe rE 

(81) Chancellor Kent enumerates among the absolute rights of individuals the free 
exercise and enjoyment of religious profession and worship. Civil and religious liberty 
generally go hand in hand; and the suppression of either of them for any length of 
time will terminate the existence of the other. It is ordained by the constitution of the 
United States (Amendments, Art. I.) that Congress shall make no law respecting an 
establishment of religion, or prohibiting the free exercise thereof; and the same prohibi- 
tion on the State legislature appears in all the State constitutions. The principle is 
generally announced in them without any kind of qualification or limitation annexed, 
and with the exclusion of every species of religious test. He adds a brief account of the 
early charters and laws, so far as they bear on the point, and concludes that it appears 
from these illustrious examples that various portions of this country became, even in its 
infant state, distinguished asylums for the enjoyment of the principles of civil and 
religious liberties by the persecuted votaries of those principles from every part of 
Europe. 2 Kent’s Com. 34. "Sate : : : 

Another of the absolute rights of individuals, in a state of society, which ought not 
to be omitted in such an examination, is the freedom of speech and of the press. The 
constitution of the United States has made the general provision that Congress shall 
make no ‘‘law abridging the freedom of speech or of the press.”’ (Amendment, Art. I.) 
The State Bills of Rights have clauses of the same character, but more precise and par- 
ticular. We may take that of Pennsylvania as an instance:—‘‘The printing-presses 
shall be free to every person, who undertakes to examine the proceedings of the legisla- 
ture, or any branch of government, and no law shall ever be made to restrain the right 
thereof. The free communication of thoughts and opinions is one of the invaluable 
rights of man; and every citizen may freely speak, write, and print on any subject, being 
responsible for the abuse of that liberty. In prosecutions for the publication of papers 
investigating the official conduct of officers, or men in a public capacity, or when the 
matter published is proper for public information, the truth thereof may be given in 
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would these rights be declared, ascertained, and protected by the dead 
*r4r] letter of the laws, if the *constitution had provided no other method 

to secure their actual enjoyment. It has therefore established certain 
other auxiliary subordinate rights of the subject, which serve principally as 
outworks or barriers to protect and maintain inviolate the three great and 
primary rights, of personal security, personal liberty, and private prop- 
erty.(83) These are, 

1. The constitution, powers, and privileges of parliament;(84) of which I 
shall treat at large in the ensuing chapter. 

2. The limitation of the king’s prerogative, by bounds so certain and 
notorious, that it is impossible he should either mistake or legally exceed 
them without the consent of the people. Of this, also, I shall treat in its 
proper place. ‘The former of these keeps the legislative power in due health 
and vigor, so as to make it improbable that laws should be enacted destruc- 
tive of general liberty: the latter is a guard upon the executive power by 
restraining it from acting either beyond or in contradiction to the laws, that 
are framed and established by the other. 

3. A third subordinate right of every Englishman is that of applying to 
the courts of justice for redress of injuries. Since the law is in England the 
supreme arbiter of every man’s life, liberty, and property, courts of justice 
must at all times be open to the subject, and the law be duly administered 
therein. The emphatical words of magna carta,(u) spoken in the person of 
the king, who in judgment of law (says Sir Edward Coke) (zw) is ever present 
and repeating them in all his courts, are these; zz/li vendemus, nulli negabr- 
mus, aut differemus rectum vel justitiam:(85) ‘and therefore every subject,’’ 
continues the same learned author, ‘‘ for injury done to him 27 donzs, 2x terres, 
vel persona, by any other subject, be he ecclesiastical or temporal, without 
any exception, may take his remedy by the course of the law, and have jus- 
tice and right for the injury done to him, freely without sale, fully without 

any denial, and speedily without delay.’’ It were endless to enu- 
*142] merate all the affirmative acts of parliament, “wherein justice is 

directed to be done according to the law of the land;(86) and what 
that law is every subject knows, or may know, if he pleases; for it depends 
not upon the arbitrary will of any judge, but is permanent, fixed, and 
unchangeable, unless by authority of parliament. I shall, however, just 
mention a few zegative statutes, whereby abuses, perversions, or delays of 
justice, especially by the prerogative, are restrained. It is ordained by 
magna carta,(x) that no freeman shall be outlawed, that is, put out of the 
protection and benefit of the laws, but according to the law of the land.(87) 
By 2 Edw. III. c. 8, and 11 Ric. II. c. 10, it is enacted, that no commands 


(u) C. 29, (w) 2 Inst. 55. (x) C. 29. 


evidence; and in all indictments for libels the jury shall have a right to determine the 
law and the facts, under the direction of the court, as in other cases.’? (Const. Penn., 
Art. IX. s. 7.) In some constitutions the extension of the right to give the truth in 
evidence is more at large, and applies to all prosecutions or indictments for libels, with- 
out any qualifications annexed in restraint of the privilege. 2 Kent’s Com., 23, note.— 
SHARSWOOD. 

(83) See an interesting discussion of this question by Mr. Justice Swayne in his dissent- 
ing opinion, in which the Chief-Justice and two others concurred, in the leading case of 
the Slaughter-House Cases, 16 Wall. 128 (1872). 

(84) Regina v, Bunting e/ a/., 7 Ontario, 524-61 (1885). 

(85) [To none will we sell, to none deny, to none delay either right or justice, in his 
goods, lands, or person. ] 

(86) Hx parte Jennings, 6 Cowen (N. Y.) 552 (1826). 

(87) Outlawry, legally speaking, is a judicial proceeding, and cannot be pronounced 
by the legislature, but only in a judicial proceeding by ‘‘due process of law,’’ which an 
act of the legislature is not. Dale Co. v. Gunter, 46 Ala. 139 1871). 
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or letters shall be sent under the great seal, or the little seal, the signet, or 
privy seal, in disturbance of the law; or to disturb or delay common right: 
and, though such commandments should come, the judges shall not cease to 
do right; which is also made a part of their oath by statute 18 Edw. III. st. 
4. And by 1 W. and M. st. 2, c. 2, it is declared that the pretended power 
of suspending, or dispensing with laws, or the execution of laws, by regal 
authority, without consent of parliament, is illegal. 

Not only the substantial part, or judicial decisions, of the law, but also 
the formal part, or method of proceeding, cannot be altered but by parlia- 
ment; for, if once those outworks were demolished, there would be an inlet 
to all manner of innovation in the body of the law itself. The king, it is 
true, may erect new courts of justice; but then they must proceed according 
to the old-established forms of the common law. For which reason it is 
declared, in the statute 16 Car. I. c. 10, upon the dissolution of the court of 
starchamber, that neither his majesty, nor his privy council, have any juris- 
diction, power, or authority, by English bill, petition, articles, libel, (which 
were the course of proceeding in the starchamber, borrowed from the civil 
law,) or by any other arbitrary way whatsoever, to examine, or draw into 
question, determine, or dispose of the lands or goods of any subjects of this 
kingdom;(88) but that the same ought to be tried and determined in the 
ordinary courts of justice, and by course of law. 

4. *If there should happen any uncommon injury, or infringe- [*143 
ment of the rights before mentioned, which the ordinary course of 
law is too defective to reach, there still remains a fourth subordinate right, 
appertaining to every individual, namely, the right of petitioning the king, 
or either house of parliament, for the redress of grievances.(89) In 
Russia we are told(y) that the czar Peter established a law, that no subject 
might petition the throne till he had first petitioned two different ministers 
of state In case he obtained justice from neither, he might then present a 
third petition to the prince; but upon pain of death, if found to be in the 
‘wrong: the consequence of which was, that no one dared to offer such third 
petition; and grievances seldom falling under the notice of the sovereign, he 
had little opportunity to redress them. The restrictions, for some there are, 
which are laid upon petitioning in England, are of a nature extremely differ- 
ent; and, while they promote the spirit of peace, they are no check upon that 
of liberty. Care only must be taken, lest, under the pretence of petitioning, 
the subject be guilty of any riot or tumult, as happened in the opening of the 
memorable parliament in 1640: and, to prevent this, it is provided by the 
statute 13 Car. II. st. 1, c. 5, that no petition to the king, or either house of 
parliament, for any alteration in church or state, shall be signed by above 
twenty persons, unless the matter thereof be approved by three justices of 
the peace, or the major part of the grand jury(go) in the country; and in 

(y) Montesq. Sp. L. xii. 26. 


(88) Bowyer’s Coms. on Const. Law Eng. (2 ed. 1846), 431. i 

(89) ‘‘ The right of the people peaceably to assemble and to petition the government 
for a redress of grievances shall not be prohibited.’’ (Const. U.S. Amendments, Art. 
III.) This clause was the subject of much discussion in regard to petitions presented to 
Congress for the abolition of slavery in the District of Columbia; and it was the decision 
of Congress then that this clause did not imply any duty in the legislature to receive, 
read, or act upon such petitions. -SHARSWOOD. 

A petition made in bad faith may be a libel. Gray v. Pentland, 2S. & R., 23 (1815). 
See Bradly v. Heath, 12 Pick. 163 (1831). 21 Wend. 319 (1839). . ; 

(90) Which the grand jury may do either at the assizes or sessions. The punishment 
for an offence against this act, is a fine to any amount not exceeding roo/., and imprison- 
ment for three months. At the trial of lord George Gordon, the whole court, including 
lord Mansfield, declared that this statute was not affected by the bill of rights. 1 Wm. & 
M. st. 2, c. 2, (see Douglas, 571.) But Mr. Dunning in the house of commons, contended 
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London by the lord mayor, aldermen, and common council: nor shall any 
petition be presented by more than ten persons at atime. But, under these 
regulations, it is declared by the statute 1 W. and M. st. 2, ¢. 2, that the sub- 
ject hath a right to petition; and that all commitments and prosecutions for 
such petitioning are illegal. Ah 

5. The fifth and last auxiliary right of the subject, that I shall at present 

mention, is that of having arms for their defence, suitable to their 
*r44] condition and degree, and such as are *allowed by law.(91) Which 

is also declared by the same statute, 1 W. and M. st. 2, c. 2, and is 
indeed a public allowance, under due restrictions, of the natural right of 
resistance and self-preservation, when the sanctions of society and laws are 
found insufficient to restrain the violence of oppression. (92) 

In these several articles consist the rights, or, as they are frequently 
termed, the liberties of Englishmen: liberties more generally talked of, than 
thoroughly understood; and yet highly necessary to be perfectly known and 
considered by every man of rank and property, lest his ignorance of the 
points whereon they are founded should hurry him into faction and licen- 
tiousness on the one hand, or a pusillanimous indifference and criminal sub- 
mission on the other. And we have seen that these rights consist, primarily, 
in the free enjoyment of personal security, of personal liberty, and of private 


“that it was a clear and fundamental point in the constitution of this country, that the 
people had a right to petition their representative in parliament, and that it was by no 
means true that the number of names signed to any such petition was limited. To argue 
that the act of Charles was now in force, would be as absurd as to pretend that the pre- 
rogative of the crown still remained in its full extent, notwithstanding the declaration 
in the bill of rights.”” See New An. Reg. 1781, v. 2. And the acknowledged practice 
has been consistent with this opinion. 

The state of disturbance and political excitement in which this kingdom was involved 
several years, after the peace of 1815, produced further regulations and restrictions of the 
tight of petitioning. ‘The people in the manufacturing districts having little employment, 
from the general stagnation of trade, devoted themselves with intense ardor to political 
discussions, and in some places the partisans of reform, presuming that their demands 
would not be conceded to their petitions, were preparing for the alternative of open force. 
In these circumstances the legislature thought fit to forbid all public meetings (except 
county meetings called by the lord-lieutenant or the sheriff ) which consisted of more than 
fifty persons, unless in separate townships or parishes, by the inhabitants thereof, of which 
six days’ previous notice must be given to a justice of the peace, signed by seven resident 
householders. See 60 Geo. III. c. 6. The act also provides for the dissolution of any 
public meeting by proclamation of a chief civil officer of the place, and persons refusing 
to depart, are liable to seven years’ transportation. Persons attending such meetings 
with arms, bludgeons, flags, banners, etc., are subject to fine and imprisonment for any 
term not exceeding two years. 

But as the mischief was temporary, the restrictions upon the right of meeting to delib- 
erate upon public measures were limited in their duration, and have mostly expired; 
those enactments which were designed to prevent such meetings from being perverted to 
chiece manifestly dangerous to the peace of the community, only continuing in force.— 

HITTY. 

(91) The right of the people to keep and bear arms shall not be infringed; (Const. U. S. 
Amendments, Art, IV.;) and this without any qualification as to their condition or degree, 
as is the case in the British government. Whoever examines the forest and game lawsin 
the British code will readily perceive that the right of keeping arms is effectually taken 
away from the people of England. The commentator himself informs us (vol. ii. p. 412) 
‘‘that the prevention of popular insurrections and resistance to government by disarming 
the bulk of the people is a reason oftener meant than avowed by the makers of the forest 
and game laws.’’—TUCKER. 

Adefence of the right to carry concealed deadly weapons—delivered, however, in a 
dissenting opinion in Andrews v. State, 3 Heisk. (Tenn.) 199 (1871). That the right of 
carrying arms as secured by the U. S. constitution, and generally by State constitutions, 
does not include the habitual carrying of concealed deadly weapons by private individ- 
nals. See Andrews v. State, 3 Heisk.(Tenn.) 165. Carroll v. State, 28 Ark, ooman Arke. 
455. 35 Tex., 472. Cooley Const. Lim. (6 ed. 1890) 427-4. 

(92) Bowyer’s Coms. on Const. Law Eng. (2 ed. 1846) 435. 
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property. So long as these remain inviolate, the subject is perfectly free; for 
every species of compulsive tyranny and oppression must act in opposition 
to one or other of these rights, having no other object upon which it can 
possibly be employed. To preserve these from violation, it is necessary that 
the constitution of parliantent be supported in its full vigor; and limits, 
certainly known, be set to the royal prerogative. And, lastly, to vindicate 
these rights, when actually violated or attacked, the subjects of England are 
entitled, in the first place, to the regular administration and free course of 
justice in the courts of law; next, to the right of petitioning the king and 
parliament for redress of grievances; and, lastly, to the right of having and 
using arms for self-preservation and defence. And all these rights and 
liberties it is our birthright to enjoy entire; unless where the laws of our 
country have laid them under necessary restraints: restraints in themselves 
so gentle and moderate, as will appear, upon further inquiry, that no man 
of sense or probity would wish to see them slackened. For all of us have it 
in our choice to do every thing that a good man would desire to do; and are 
restrained from nothing but what would be pernicious either to our- 

selves or our fellow-citizens. So that this review *of our situation [*r45 
may fully justify the observation of a learned French author, who 

indeed generally both thought and wrote in the spirit of genuine freedom, (2) 
and who hath not scrupled to profess, even in the very bosom of his native 
country, that the English is the only nation in the world where political or 
civil liberty is the direct end of its constitution. Recommending, therefore, 
to the student in our laws a further and more accurate search into this 
extensive and important title, I shall close my remarks upon it with the 
expiring wish of the famous father Paul to his country, ‘‘ Esto PERPETUA.”’ 


CHAPTER IL 
OF THE PARLIAMENT. 


Ws are next to treat of the rights and duties of persons, as they are 
members of society, and stand in various relations to each other. These 
relations are either public or private: and we will first consider those that are 
public. : 


The most universal public relation, by which men are connected together, 


is that of government; namely, as governors or governed; or, in other words, 
as magistrates and people. Of magistrates, some also are supreme, in whom 
the sovereign power of the state resides; others are swbordznate, deriving all 
their authority from the supreme magistrate, accountable to him for their 
conduct, and acting in an inferior secondary sphere. 

In all tyrannical governments, the supreme magistracy, or the right of 
both making and of enforcing the laws, is vested in one and the same man, or 
one and the same body of men; and wherever these two powers are united 
together, there can be no public liberty. (1) The magistrate may enact 
tyrannical laws, and execute them in a tyrannical manner, since he is 
possessed, in quality of dispenser of justice, with all the power which he, as 


(z) Montesg. Sp. L. 5. 


Seer ulation of all powers, legislative, executive and judicial in the same 
ne siguie Bias a few, Sr rthe many, and whether hereditary, self-appointed or 
elective may be justly pronounced the very definition of tyranny,’’ quoting the Feder- 
alist, No. 47, and the 1 Bl. 146, approvingly. Van De Grift v. Haynie, 28 Ark. 273 (1873). 
People v. Martin, 19 Colo. 573 (1894). See note on post 141. 
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legislator, thinks proper to give himself. But, where the legislative and 
executive authority are in distinct hands, the former will take care not to 
intrust the latter with so large a power as may tend to the subversion of its 
own independence, and therewith of the liberty of the subject. ( 2) 
*147] With us, therefore, in England, this supreme power is divided into “two 
, branches; the one legislative, to wit, the parliament, consisting of 
king, lords, and commons; the other executive, consisting of the king 
alone.(3) It will be the business of this chapter to consider the British 
parliament,(4) in which the legislative power, and (of course) the supreme 
and absolute authority of the state, is vested by our constitution. (5) ; 
The original or first institution of parliament is one of those matters which 
lie so far hidden in the dark ages of antiquity, that the tracing of it out isa 
thing equally difficult and uncertain. The word parliament itself, ( parlement 
or colloquium, as some of our historians translate it,) is comparatively of 
modern date; derived from the French, and signifying an assembly that met 
and conferred together.(6) It was first applied to general assemblies of the 


(2) A writ of mandamus is not issuable from the Supreme Court to the Governor of the 
State to direct him as Commander-in-Chief to perform a duty properly within the sphere 
of his duties as Commander-in-Chief though this be imposed upon him by the statutes 
of the State. Mauran Adjt. Genl. v. Smith, Governor, etc., 8 R. I. 218 (1865). Bowyer’s 
Com. on Const. Law Eng. (2 Ed. 1846) 63. See note on post 141, y 

(3) The governor in giving or withholding his sanction to legislation exercises the 
functions of a legislator; just as the king of Kngland exercising the same duty towards 
Parliaments, is held to be a constituent part thereof. 1 BI. 261. People v. Bowen, 21 
N. Y. 521 (1860). 

4) Thos. Un. Juris. 167 (1829). 

4 It will not, of course, be forgotten by the American student that in the government 
under which it is his privilege to live, ‘‘ legislative power,’’ and ‘‘the supreme and abso- 
lute authority of the State,’’ are not convertible terms. The people of every State alone 
possess, and can exercise, supreme and absolute authority; the legislature, as the other 
departments of government, are but the depositaries of delegated powers, more or 
less limited according to the terms of the letter of attorney, the constitution: their acts, 
if they transcend their powers or violate their written instructions, are null and void.— 
SHARSWOOD. 

(6) The word parliamentum was not used in England till the reign of Henry III. 
(Prynne on 4 Inst. 2.) Sir Henry Spelman, in his Glossary (voc. Parl.,) says, Johannes 
rex haud dicam parliamentum, nam hoc nomen non tum emticutt, sed communis conctlit 
regnt formam et co-actionem perspicuam dedit. [I cannot say that King John ordained 
the Parliament, for that name was not then used, but he appointed the form and open 
assembling of the common council of the kingdom. | 

It was from the use of the word parliamentum that Prynne discovered Lord Coke’s 
manuscript, Modus tenendi parliamentum tempore regis Edward, filii regis Etheldredi, 
etc. [the manner of holding Parliament in the time of King Edward the son of Ethel- 
ted], to be spurious. Lord Coke set a high value upon it, and has assured us, ‘‘ that cer- 
tain it is, this »zodus was rehearsed and declared before the conqueror at the conquest, 
and by him approved.” (4 Inst. 13.) But for many reigns after this word was intro- 
duced, it was indiscriminately applied to a session, and to the duration of the writ of 
summons: we now confine it to the latter, viz.: to the period between the meeting after 
the return of the writ of summons and the dissolution. Etymology is not always frivo- 
lous pedantry; it sometimes may afford a useful comment upon the original signification 
of a word. No inconsiderable pains have been bestowed by learned men in analyzing 
the word parliament, though the following specimens will serve rather to amuse than to 
instruct. ‘‘The word parliament,” saith one, ‘is compounded of parium lamentum, 
because,”’ as he thinks, ‘‘ the peers of the realm did at these assemblies lament and com- 
plain each to the other of the enormities of the country, and thereupon provide redress 
for the same,’”’ (Lamb. Arch. 235.) Whitelocke, in his notes (174) declares, ‘‘ that this 
derivation of parliament is a sad etymology.’ Lord Coke, and many others, say, ‘‘ that 
it is called parliament, because every member of that court should sincerely and dis- 
creetly parler la ment, speak his mind for the general good of the commonwealth.” 
(Co. Litt. 110.) Mr. Lambard informs us, that ‘‘Lawrence Vallo misliketh this deriva- 
tion.”’ (Arch. 236.) And Lawrence Vallo is not singular; for Mr. Barrington assures 
us, that ‘‘ Lord Coke’s etymology of the word parliament, from speaking one’s mind, has 
been long exploded. If one might presume,” adds he, ‘‘to substitute another in its 
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states under Louis VII. in France, about the middle of the twelfth century.(@) 
But it is certain that, long before the introduction of the Norman language 
into England, all matters of importance were debated and settled in the great 
councils of the realm: a practice which seems to have been universal among 
the northern nations, particularly the Germans,(d) and carried by them into 
all the countries of Kurope, which they overran at the dissolution of the 
Roman empire: relics of which constitution, under various modifications and 
changes, are still to be met with in the diets of Poland, Germany, and 
Sweden, and the assembly of the estates in France;(c) for what is there now 
called the parliament is only the supreme court of justice, consisting of the 
peers, certain dignified ecclesiastics, and judges, which neither is in practice, 


- nor is supposed to be in theory, a general council of the realm. 


With us in England this general council hath been held immemorially, 
under the several names of mzchel-synoth, or great council, mzche;- 
gemote, or great meeting, and more *frequently w7ttena-gemote, or [*148 
the meeting of wise men. It was also styled in Latin commune con- 
cilium regni, magnum concilium regis, curia magna, conventus magnatum 
vel procerum, assisa generalis, and sometimes communttas regni An- 
gle.(d)(8) We have instances of its meeting to order the affairs of the 
kingdom, to make new laws, and to mend the old; or, as Fleta(e) expresses 
it, ‘“ ovis injurtis emersis nova constituere remedia,’’ (9) so early as the reign 
of Ina, king of the West Saxons, Offa, king of the Mercians, and Ethelbert, 
king of Kent, in the several realms of the heptarchy. And, after their union, 
the Mirror(/ ) informs us, that king Alfred ordained for a perpetual usage, 
that these councils should meet twice in the year, or oftener, if need be, to 
treat of the government of God’s people; how they should keep themselves 
from sin, should live in quiet, and should receive right. Our succeeding 
Saxon and Danish monarchs held frequent councils of this sort, as appears 
from their respective codes of laws; the titles whereof usually speak them to 
be enacted, either by the king with the advice of his wittena-gemote, or wise 
men, as ‘‘hec sunt instttuta que Edgarus rex consilio sapientum suorum 
insittuit;’’(10) or to be enacted by those sages with the advice of 
the king, as, ‘‘hec sunt judicia, que sapientes consilio regis Ethelstant 
insittuerunt,’’ or lastly, to be enacted by them both together, as ‘‘ hec 


1561, (see Whitelocke of Parl. ¢. 72,) or, according to 


Mod. Un. Hist. xxiii. 307. The first mention I 1 
©) Robertson, A. D. 1614. (Hist. Cha. V. i. 369.) Again 


of it in our statute law is in the preamble to the 


statute of Westm.1. 3 Edw. I. A. D. 1272. 

(b) De minoribus rebus principes consultant, de 
majoribus omnes. Tac. de mor. Germ. c. 11. [Con- 
cerning lesser affairs, the leaders consult, but in 
graver matters all the people. 


called at the outset of the French Revolution. 

(d) Glanvil. 7. 13, c. 32, 1.9, ec. 10. Pref.9 Rep. 2 
Inst. 526. 

(ei Tee 25 C22: 

(Ff) C.1, 23. 


(ec) These were assembled for the last time, A. D. 


room, after so many guesses by others, I should suppose it was a compound of the two 
Celtic words parly and ment or mend. Both these words are to be found in Bullet’s 
Celtic Dictionary, published at Besangon in 1754, 3d vol. fol. He renders parly by the 
French infinitive parler; and we use the word in England asa substantive, viz.: parley; 
ment or mend is rendered guantite, abondance. The word parliament, therefore, being 
resolved into its constituent syllables, may not improperly be said to signify what the 
Indians of North Amierica call a Great Talk.’’ I shall leave it to the reader to determine 
which of these derivations is most descriptive of a parliament; and perhaps after so 
much recondite learning, it may appear presumptuous in me to observe, that parliament 
imported originally nothing more than a council or conference, and that men? in parlia- 
ment has no more signification than it has in impeachment, engagement, imprisonment, 
hereditament, and ten thousand others of the same nature, though the civilians have 
|adopted a similar derivation, viz.: testament from destart mentem. Tay. Civ. Law, 70.— 
CHRISTIAN. : ’ ; é BD poracn 

(8) [The common council of the kingdom, the great council of the king, the hig 
court, the assembly of the nobles, and the general assize. ] | . 

(9) [‘‘ New injuries having arisen, to appoint new remedies for them.’’] Y 

(10) [‘‘ These are the laws which King Edgar has instituted in an assembly of the wise 


men of his realm.’’] 
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sunt institutiones, quas rex Edmundus et episcopi sut cum sapientibus suts 
instttuerunt,”’ (11) F 

There is also no doubt but these great councils were occasionally held 
under the first princes of the Norman line. Glanvil, who wrote in the reign 
of Henry the Second, speaking of the particular amount of an amercement in 
the sheriff’s court, says, it had never been yet ascertained by the general 
assize, or assembly, but was left to the custom of particular counties. ( £) 

Here the general assize is spoken of as a meeting well known, and its 
*149| statutes or decisions are put in “a manifest contradistinction to cus- 

tom, or the common law. And in Edward the Third’s time an act 
of parliament, made in the reign of William the Conqueror, was pleaded in 
the case of the Abbey of St. Edmunds-bury, and judicially allowed by the 
court. (7) 

Hence it indisputably appears, that parliaments, or general councils, are 
coeval with the kingdom itself. How those parliaments were constituted and 
composed, is another question, which has been matter of great dispute among 
our learned antiquaries; and, particularly, whether the commons were sum- 
moned at all; or, if summoned, at what period they began to form a distinct 
assembly. But it is not my intention here to enter into controversies of this 
sort. I hold it sufficient that it is generally agreed, that in the main the con- 
stitution of parliament, as it now stands, was marked out so long ago as the 
seventeenth year of king John, A.D. 1215, in the great charter granted by 
that prince; wherein he promises to summion all archbishops, bishops, abbots, 
earls, and greater barons, personally; and all other tenants in chief under 
the crown, by the sheriff and bailiffs; to meet at a certain place, with forty 
days’ notice, to assess aids and scutages when necessary. And this consti- 
tution has subsisted in fact at least from the year 1266, 49 Hen. III.: there 
being still extant writs of that date, to summon knights, citizens, and 
burgesses to parliament. I proceed therefore to inquire wherein consists 
this constitution of parliament, as it now stands, and has stood for the space 
of at least five hundred years. Andin the prosecution of this inquiry, I shall 
consider, first, the manner and time of its assembling: secondly, its con- 
stituent parts: thirdly, the laws and customs relating to parliament, consid- 
ered as one aggregate body: fourthly and fifthly, the laws and customs 
relating to each house, separately and distinctly taken: sixthly, the methods 
of proceeding, and of making statutes, in both houses: and lastly, the man- 

ner of the parliament’s adjournment, prorogation, and dissolution. 
*T50] *J. As to the manner and time of assembling. The parliament is 

regularly to be summoned by the king’s writ or letter,(13) issued 
out of chancery by advice of the privy council, at least forty days before it 
begins tosit.(14) It is a branch of the royal prerogative, that no parliament 
GleeinGun cl ed tro comida chigioran | couligl es ee 


comitatum debetur, 1. 9, e. 10. {Howtmuch it ought to (hk) Year Book, 21 Edw. IIT. 60. 
be had never been ascertained by the general assize, j 


(13) Bowyer’s Coms. on Const. Law Eng. (2 ed. 1846) 78; Law and custom of Const.- 
Anson 49 (1886). } 

(14) This is a provision of the Magna Charta of King John:—faciemus summoneri, etc. 
ad certum diem scilicet ad terminum quadraginta dierum ad minus et ad certum locum. 
{We will cause to be summoned, etc., at a certain day, that is within forty days at the 
least, and at acertain place.] (Black. Mag. Ch. Joh. 14.) It is enforced by 7 and 8 
W. c. 25, which enacts that there shall be forty days between the teste and the return of 
the writ of summons; and this time is by the uniform practice since the union extended 
to fifty days. (2 Hats. 235.) This practice was introduced by the 22d article of the act 
of union, which required that time between the teste and the return of the writ of sum- 
mons for the first parliament of Great Britain.—CarRIsTIAN. 
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can be convened by its own authority, or by the authority of any, except the 
king alone. And this prerogative is founded upon very good reason. For, 
supposing it hada right to meet spontaneously, without being called together, 
it is impossible to conceive that all the members, and each of the houses, 
would agree unanimously upon the proper time and place of meeting; and 
if half of the members met, and half absented themselves, who shall deter- 
mine which is really the legislative body, the part assembled, or that which 
Stays away? It is therefore necessary that the parliament should be called 
together at a determinate time and place: and highly becoming its dignity 
and independence, that it should be called together by none but one of its 
own constituent parts: and, of the three constituent parts, this office can only 
appertain to the king; as he is a single person, whose will may be uniform 
and steady; the first person in the nation, being superior to both houses in 
dignity; and the only branch of the legislature that has a separate existence, 
and is capable of performing any act at a time when no parliament is in 
being.(z) Nor is it an exception to this rule that, by some modern statutes, 
on the demise of a king or queen, if there be then no parliament in being, 
the last parliament revives, and it is to sit again for six months, unless dis- 
solved by the successor: for this revived parliament must have been originally 
summoned by the crown. 

*It is true, that by a statute, 16 Car. I. c. 1, it was enacted, that, [*151 
if the king neglected to call a parliament for three years, the peers 
might assemble and issue out writs for choosing one; and, in case of neglect 
of the peers, the constituents might meet and elect one themselves. But this, 
if ever put in practice, would have been liable to all the inconveniences I 
have just now stated; and the act itself was esteemed so highly detrimental 
and injurious to the royal prerogative, that it was repealed by statute 16 Car. 
II. c. 1. From thence therefore no precedent can be drawn. 

It is also true, that the convention-parliament, which restored king Charles 
the Second, met above a month before his return; the lords by their own 
authority, and the commons, in pursuance of writs issued in the name of 
the keepers of the liberty of England, by authority of parliament: and that 
the said parliament sat till the twenty-ninth of December, full seven months 
after the restoration; and enacted many laws, several of which are still in 
force. But this was for the necessity of the thing, which supersedes all law; 
for if they had not so met, it was morally impossible that the kingdom 
should have been settled in peace. And the first thing done after the 
king’s return was to pass an act declaring this to be a good parliament, 


(i) By motives somewhat similar to these the re- historians have assigned these as the principal 
enn of Venice was actuated, when towards the reasons: 1. The propriety of having the executive 
end of the seventh century it abolished the tribunes powera part of the legislative, or senate, to which 
of the people, who were annually chosen by the the former annual magistrates were not admitted. 
several districts of the Venetian territory, and con- 2 The necessity of haying a single person to con- 
stituted a doge in their stead, in whom theexecutive voke the great council when separated. Mod. Un. 
power of the state at present resides; for which their Hist, xxvii. 16. 


Now, it is enacted b Geo. III. c. 127, that his majesty may issue his proclamation 
for the meeting of Bed amen in fourteen days from the date thereof, notwithstanding a 
previous adjournment to a longer day. (39 and 40 Geo. III. c. 14.) And in case of the 
king’s demise after the dissolution of a parliament, and before the assembling of a new 
one, the last preceding parliament shall meet and sit. The same, also, if the successor 
to the crown die within six months without having dissolved the parliament, or after the 
same shall have been dissolved and before a new one shall have met. It is also enacted 
that, in case of the king’s demise on or after the day appointed for assembling a new 
parliament, such new parliament shall meet and sit,—Currry. ' 

By the 37 Geo. III, c. 127, fourteen days’ notice is sufficient, even though the eri: 
ment may have adjourned to a longer day. (39 and 40 Geo. III. c. 14.) And after 
a dissolution parliament may now meet within thirty-five days after the proclamation.— 
STEWART. Law and custom of the Const.; Anson, p. 39. 
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notwithstanding the defect of the king’s writs.(£)(15) So that, as the royal 
prerogative was chiefly wounded by their so meeting, and as the king himself, 
who alone had a right to object, consented to waive the objection, this cannot 
be drawn into an example in prejudice of the rightsof the crown. Besides, 
we should also remember, that it was at that time a great doubt among the 
lawyers, (2) whether even this healing act made it a good parliament; and 
held by very many in the negative; though it seems to have been too nice a 
scruple.(16) And yet out of abundant caution, it was thought neces- 
sary to confirm its acts in the next parliament, by statute 13 Car. II. c. 7, 
and c. 14. 
*1 52] *It is ie true, that at the time of the revolution, A. D. 1688, 
the lords and commons, by their own authority, and upon the sum- 
mons of the Prince of Orange, (afterwards king William, ) met in a conven- 
tion, and therein disposed of the crown and kingdom. But it must be 
remembered, that this assembling was upon a like principle of necessity as at 
the restoration; that is, upon a full conviction that king James the Second 
had abdicated the government, and that the throne was thereby vacant: 
which supposition of the individual members was confirmed by their concur- 
rent resolution, when they actually came together. And, in such a case as 
the palpable vacancy of a throne, it follows ex necessitate rez, that the form 
of the royal writs must be laid aside, otherwise no parliament can ever meet 
again. For let us put another possible case, and suppose, for the sake of 
argument, that the whole royal line should at any time fail and become ex- 
tinct, which would indisputably vacate the throne: in this situation it seems. 
reasonable to presume, that the body of the nation, consisting of lords and 
commons, would have a right to meet and settle the government; otherwise 
there must be no government at all. And upon this and no other principle, 
did the convention in 1688 assemble. The vacancy of the throne was pre- 
cedent to their meeting without any royal summons, not a consequence of it. 
They did not assemble without writ, and then make the throne vacant; but 
the throne being previously vacant by the king’s abdication, they assembled 
without writ, as they must do if they assembled at all. Had the throne been 
full, their meeting would not have been regular; but, as it was really empty, 
such meeting became absolutely necessary. And accordingly it is declared 
by statute 1 W. and M. st. 1, c. 1, that this convention was really the two 
houses of parliament, notwithstanding the want of writs or other defects of 
form. So that, notwithstanding these two capital exceptions, which were 
justifiable only on a principle of necessity, (and each of which, by the way, 
induced a revolution in the government,) the rule laid down is in general 
certain, that the king only can convoke a parliament. (17) 
a5 3 | *And this, by the ancient statutes of the realm, (7) he is bound to. 
do every year, or oftener, if need be. Not that he is, or ever was, 
obliged by these statutes to call a zew parliament every year; but only to 
permit a parliament to sit annually for the redress of grievances, and despatch 


(kK) Stat. 12 Car. If. ¢. 1. (2) 1 Sid. 1, (m) 4 Edw. III. c. 14. 36 Edw. IIL. ec. 10. 


(15) The Triennial Act of 1694 was a limitation on the prerogative of the crown to keep 
a Parliament in existence as long as he pleased. The necessity for such a limitation had 
become apparent in the reign of Charles II., who retained for seventeen years the Parlia- 
ment called at his accession. Law and Custom of the Const.; Anson, p. 65. 

(16) William Drake, a merchant of London, was impeached for writing a pamphlet 
entitled ‘The Long Parliament Revived,’’ in which he maintained that there could be 
no legislative authority till that was legally and regularly dissolved by the king and the 
two houses of parliament, according to the 16 Car.I.c. 7. Com. Jour. 20 Nov. 1660.— 
Se } 

17) Bowyer’s Com. on Const. Law Eng. (2 ed. 1846) 80. 
Const.; Anson, pp. 42, 44, 171 (1886). B ( pes ats OPS 
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of business, 7f need be.(18) ‘These last words are so loose and vague, that 
such of our monarchs as were inclined to govern without parliaments 
neglected the convoking them sometimes for a very considerable period, under 
pretence that there was no need of them, But, to remedy this, by statute 16 
Carn MENS a; it is enacted, that the sitting and holding of parliaments shall 
not be intermitted above three years at the most. And by the statute 1 W. 
and M. st. 2, c. 2, it is declared to be one of the rights of the people, that for 
redress of all grievances, and for the amending, strengthening, and preserving 
the laws, parliament sought to be held /reguently. And this indefinite 
Srequency is again reduced to a certainty by statute 6 W. and M. c. 2, which 
enacts, as the statute of Charles the Second had done before, that a new 


parliament shall be called within three years(z) after the determination of 
the former. (19) 


‘ey This is the same period that is allowed in liamentary assemblies. Mod. Un. Hist. xxxiii. 15. 
Sweden for intermitting their general diets, or par- 


(18) Mr. Granville Sharp, in a treatise published some years ago, argued ingeniously 
against this construction of the 4 Ed. II., and maintained that the words 2/ need be 
referred only to the preceding word, o/tener. So that the true signification was, that a 
parliament should be held once every year, at all events; and, if there should be any 
need to hold it oftener, then more than once. (See his ‘‘Declaration,’’ etc., p. 166.) 
The contemporary records of parliament, in some of which it is so expressed without 
any ambiguity, prove beyond all controversy that this is the true construction. In 
ancient times many favorite laws were frequently re-enacted. In the 50 Edw. III. it is 
expressly and absolutely declared that a parliament should be held once a year. (Rot. 
Parl. No. 186.) Inthe 1 R. II. we find again another petition from the commons that a 
parliament should be held once a year at the least:—‘‘ Que plese a nre dit Sy de tenir 
parlement un foelz par an au meynz, et ceo en lieu convenable.’”’ [‘‘ That it please our 
said Lord to hold a parliament once a year at least, and in some convenient place.’’] 
The king’s answer is, ‘‘ As to that parliament shall be held every year, let the statutes 
thereupon be kept and preserved; but as to the place where the parliament shall be held, 
the king will therein do his pleasure.’”’ (Rot. Parl. No. 95.) And, in the next year, the 
king declared he had summoned the parliament because it was ordained that parliament 
should be held once a year. (Rot. Parl. 2 R. II. No. 4.) 

Mr. Christian does not agree with Mr. Sharp and those who contend that it is the mean- 
ing of those records and statutes that there should be an election every year. The word 
“‘parliament’’ at that time did not necessarily include any such idea, he says, for it is 
everywhere applied to a session, without any distinction, whether it was held after a 
prorogation or a dissolution, (Rot. Parl. passim.) It is true that, for some time after 
the House of Commons was regularly established, dissolutions were frequent; for at 
that time the electors were few, and a seat in parliament was considered rather a burden 
to be avoided than a distinction to be solicited; and the members were not enabled to 
receive their wages till the king had discharged them from further attendance by putting 
an end to the parliament. In the first reigns after the representation of the commons 
was established, the duration and intermissions of parliament were short; but, for several 
reigns preceding the revolution, both had become extended to such a length that it 
became necessary for the parliament to interpose its authority and fix some limits to its 
own existence. ; i at 

In the following reigns, the longest durations and intermissions were nearly as fol- 
lows:—Hen. VIII., dur. 6 years, int. 4 years. Edw. VI., dur. 4. Eliz., dur, 11, int. 4. 
Ja. L., dur. 9, int.6. Ch.I., dur. 8,int.12. Ch. II.,dur.17,int.4. (Seethe printed report 
of the committee to examine precedents in impeachments, April 19, 1791, p. 16, e¢ seg.) 
In Ireland, there was no regular meeting of the parliament from 1666 till 1692; and from 
the reign of Queen Anne, in 1703, it assembled only once in two years till 1783,—since 
which time it has sat every year. (Lord Mountmor. 419.)—CHRISTIAN. Until the 
union with England in 1801. 

(19) As the Mutiny Act, the Marine Forces Act, and other acts, are passed for one year 
only, parliament must necessarily be summoned for the despatch of business once in 
every year; and such has been the practice of the constitution since the revolution in 1688. 

The Congress of the United States ‘‘shall assemble at least once in every year, and 
such meeting shall be on the first Monday in December, unless they shall by law appoint 
a different day.’’—Const. U.S. art. I, 8.4. | ; 

The President ‘‘ may on extraordinary occasions convene both houses or either of them; 
and in case of disagreement between them with respect to the time of adjournment, he may 
adjourn them to such time as he shall think proper.” (Ibid. art. 11, 5. 3.) —-SHARSWOOD. 
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II. The constituent parts of a parliament are the next objects of our inquiry. 
And these are the king’s majesty, sitting there in his royal political capacity, 
and the three estates of the realm; the lords spiritual, the lords temporal, 
(who sit, together with the king, in one house,) and the commons, who sit 
by themselves in another. And the king and these three estates, together, 
form the great corporation or body politic of the kingdom, (0) of which the 
king is said to be caput, principium, et finis.(21) For, upon their coming 
together, the king meets them, either in person or by representation; without 
which there can be no beginning of a parliament;() and he also has alone 

the power of dissolving them. (22) 
*154] *It is highly necessary for preserving the balance of the constitu- 
tion, that the executive power should be a branch, though not the 
whole, of the legislative. The total union of them, we have seen, would be 
productive of tyranny; the total disjunction of them, for the present, would 
in the end produce the same effects, by causing that union against which it . 
seems to provide. ‘The legislative would soon become tyrannical, by mak- 
ing continual encroachments, and gradually assuming to itself the rights of 
the executive power. Thus the long parliament of Charles the First, while 
it acted in a constitutional manner, with the royal concurrence, redressed 
many heavy grievances, and established many salutary laws. But when the 
two houses assumed the power of legislation, in exclusion of the royal 
authority, they soon after assumed likewise the reins of administration; and, 
in consequence of these united powers, overturned both church and state, 
and established a worse oppression than any they pretended to remedy. (23) 
To hinder therefore any such encroachments, the king is himself a part of 
the parliament: and as this is the reason of his being so, very properly there- 
fore the share of legislation, which the constitution has placed in the crown, 
consists in the power of rejecting rather than resolving, this being sufficient 
to answer the end proposed. For we may apply to the royal negative, in 
this instance, what Cicero observes of the negative of the Roman tribunes, 
that the crown has not any power of doimg wrong, but merely of preventing 
wrong from being done.(g) "The crown cannot begin of itself any alterations 
in the present established laws; but it may approve or disapprove of the alter- 
ations suggested and consented to by the two houses. ‘The legislative there- 
fore cannot abridge the executive power of any rights which it now has by 
law, without its own consent; since the law must perpetually stand as it now 
does, unless all the powers will agree to alter it. And herein indeed consists the 
true excellence of the English government, that all the parts of it form 
*155] a mutual*check upon eachother. In the legislature, the people are 
a check upon the nobility, and the nobility a check upon the people, 
by the mutual privilege of rejecting what the other has resolved: while the kin g 
is a check upon both, which preserves the executive power from encroach- 
ments. And this very executive power is again checked and kept within 
due bounds by the two houses, through the privilege they have of inquiring 
into, impeaching, and punishing the conduct (not indeed of the king, (r) 
which would destroy his constitutional independence; but, which is more 


(0) 4Inst.1, 2. Stat. Eliz.c.8. Hale of Parl. 1. (Sulla, by his law, deprived the tribunes of the 
(3 4Inst.6. . ee ; people of the power of doing injury, but left them 
q) Sulla—tribunis plebis sua lege injuriz faciends that of prea! 

potestatem ademit, auxilit ferendi reliquit. De LL. 3, 9. (r) Stat. 12 Car. II. ec. 30. 


The Statute in England does not secure annual sessions nor does the need of supply 
but of appropriation of supply and of the Army Act which makes it legally necessary for 
Parliament to sit every year. Law and Custom of the Const.; Anson, p. 274. 

(21) [The head, beginning and end. ] 

(22) Stubb’s Const. Hist. of Eng. title Parliament, Vols. I, II, III. 

(23) Bowyer’s Com’s on Const. Law Eng. (2 ed, 1846) 65. 
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beneficial to the public) of his evil and pernicious counsellors.(24) Thus 
every branch of our civil polity supports and is supported, regulates and is 
regulated, by the rest: for the two houses naturally drawing in two directions 
of opposite interest, and the prerogative in another still different from them 
both, they mutually keep each other from exceeding their proper limits; while 
the whole is prevented from separation and artificially connected together by 
the mixed nature of the crown, which is a part of the legislative, and the sole 
executive magistrate. Like three distinct powers in mechanics, they jointly 
impel the machine of government in a direction different from what either, 
acting by itself, would have done; but at the same time in a direction par- 
taking of each, and formed out of all; a direction which constitutes the true 
line of the liberty and happiness of the community. (25) 


(24) Law and Custom of the Const.; Anson, p. 39 e¢ seg. 

c: (25) These observations have been termed by Mr. Reeve, in his fourth letter, entitled 

Thoughts on the English Government,” ‘‘a fabulous invention, contrived in order to 
round and finish more completely his mythological account of three co-equal and co- 
ordinate powers in the legislature.’? The criticism of Reeve is just. More than fifty years. 
before Blackstone wrote William III. had learned that he could not govern without the 
consent of ministers approved by a majority of the members in parliament, and during 
the entire first half of the eighteenth century this principle received unquestioned recog- 
nition. Nor would it be correct to say that Blackstone was describing a condition which 
had existed. It was a theory which did not fit the facts. From the reign of Edward I. 
to that of Charles I., the preponderance of the power of government was in the hands of 
the crown. Passing over the confusion of the commonwealth and the reign of James IL., 
since the revolution of 1688 the power has been in the house of commons, may go: 
even further in our criticism and throw a doubt on the possibility of an equal balance of 
power between the body exercising legislative, and that exercising executive functions. 
Our own government has been built on Blackstone’s theory as a foundation, and yet no- 
one can observe the way which modern cabinet officers ‘‘ dance attendance’’ on commit- 
tees of Congress, without perceiving that Congress guides the main lines of executive as. 
well as legislative action. In England the identity of the executive branches of the gov- 
ernment is complete. On the election of a new parliament the sovereign selects as prime 
minister the man who has been chosen leader of the political party having a majority in 
the parliament. This, like all else of importance in the English government, is not a 
part of the statutory law, but it is a custom that no sovereign would think of breaking. 
The prime minister selects fellow members of his party in parliament to be the heads of 
the different executive departments. These names are presented to the sovereign for 
formal ratification. The sovereign exercises no discretion, the ratification is purely 
ministerial. ‘The body thus chosen is called the cabinet. 

In 1688 the newly acquired power of the house of commons brought to a close the 
practice of working the executive by the crown in council, The privy council was too 
large a body, and of too various opinions to act together or guide its actions by parlia- 
mentary majority. Already a committee within the council had come to transact the 
business of the country, and this had arisen from the dislike of Charles II. to the formal- 
ities of a full meeting of the council, and of William III. to the communication of his 
policy to more than a few trusted statesmen. It remained that this committee of the 
council made up of the chiefs of the various departments of government should consist 
of persons of the same way of thinking in politics, and that way in accordance with the 
opinion, for the time, of the majority of the house of commons. The necessity for this 
became clear as soon as the increase in the power of the commons became realized. Sun- 
derland taught it to William III. The house of commons obtained the control of the 
selection of the executive, and policy of the country. : 

The disuse of the royal presence at the meetings of the cabinet dates from the acces- 
sion of George I., and the absence of the king led to a complete alteration in the char- 
acter of the meeting. It ceased to be in any formal sense a meeting of the council; it 
became a meeting of leaders of the party in power. It ceased to have any known legal 
position and became what it is now, a meeting of gentlemen of common political inter- 
ests, who, find it convenient to discuss together the affairs of state. It is no longer the 
queen, but the prime minister, a person as unknown to the law as is the cabinet, who 
convenes and presides over this assemblage of ministers. The ministers are jointly 
responsible, they stand or fall as a body. If the crown should disapprove of the conduct 
of a particular department it cannot now, as it could and frequently did, during the last 
century, dismiss the individual minister of whose conduct it disapproves without at once 
losing the services of all the rest. It is to the majority of the house of commons and not. 
the will of the crown, that they look as the real source of their power. The dismissal of 
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Let us now consider these constituent parts of the sovereign power, or par- 
liament, each in a separate view. ‘The king’s majesty will be the subject of 
the next, and many subsequent chapters, to which we must at present refer. 

The next in order are the spiritual lords. These consist of two archbishops 
and twenty-four bishops, (27) and, at the dissolution of monasteries by Henry 
VIII., consisted likewise of twenty-six mitred abbots, and two priors:(s) a 

very considerable body, and in those times equal in number to the tem- 
*156] poral nobility.(¢)(28) All these hold, or are supposed to hold, *cer- 

tain ancient baronies under the king;(29) for William the Conqueror 
thought proper to change the spiritual tenure of frankalmoign, or free alms, 
under which the bishops held their lands during the Saxon government, into 
the feodal or Norman tenure by barony, which subjected their estates to all 
civil charges and assessments, from which they were before exempt:(~) and, 
in right of succession to those baronies, which were unalienable from their 
respective dignities, the bishops and abbots were allowed their seats in the 
(8) Seld. tit. hon. 2, 5, 27. (t) Co. Litt. 97. (u) Gilb. Hist. Exch. 55. Spelm. W. I. 291. 


one is an attack upon the policy which all represent. As a committee of both houses, it 
in the name of the crown proposes legislation. An adverse vote in the house of com- 
mons obliges the cabinet to resign their executive offices in a body. In this event two 
courses are open to the sovereign; either parliament can be dissolved and a new election 
ordered, or the leader of the opposing party may be called to form a new cabinet or 
ministry, composed of persons of his own party; which course is adopted and defined 
not by the will of the sovereign, but by the advice of the retiring prime minister. Thus 
the legislature may be said to select the executive and the executive so selected holds 
office at the pleasure of the legislature, but during their tenure of office, the heads of the 
executive branches of the government, frame and propose all legislative action, and a 
failure to ratify their propositions causes the resignation of their executive offices. A 
more complete amalgamation of legislative and executive functions can hardly be con- 
ceived. This form of government known as ministerial has been copied by all the 
colonies of Great Britain, the Latin races on the continent of Europe, and with modifi- 
cations in Central and South America. It has been partly adopted in Norway, Sweden 
and Austro-Hungary. Germany and the United States are the only constitutional govern- 
ments in which there is no recognized dependence of some branches of the executive on 
the legislature. 

By the constitution of the United States, the President ‘‘shall, from time to time, give 
to Congress information of the state of the Union, and recommend to their consideration 
such measures as he shall judge necessary and expedient.’’ (Art. 2,s. 3.) ‘‘ Every bill 
which shall have passed the House of Representatives and the Senate, shall, before it 
become a law, be presented to the President of the United States: if he approve, he shall 
signit; but if not, he shall return it, with his objections, to that house in which it shall 
have originated, who shall enter the objections at large on their journal and proceed to 
reconsider it. If, after such reconsideration, two-thirds of that house shall agree to pass 
the bill, it shall be sent, together with the objections, to the other house, by which it 
shall likewise be reconsidered; and if approved by two-thirds of that house, it shall 
become a law. But in all such cases the votes of both houses shall be determined by 
yeas and nays, and the names of the persons voting for and against the bill shall be 
entered on the journal of each house respectively. If any bill shall not be returned by 
the President within ten days (Sundays excepted) after it shall have been presented to 
him, the same shall be a law, in like manner as if he had signed it, unless Congress, by 
their adjournment, prevent its return, in which case it shall not be a law.” (Axt1,1S:75) 

This qualified negative of the President upon the formation of laws is, theoretically at . 
least, some additional security against the passage of improper laws through prejudice 
or want of due reflection; but it was principally intended to give to the President a con- 
stitutional weapon to defend the executive department, as well as the just balance of the 
constitution, against the usurpations of the legislative power. 1 Kent’s Com. 240.— 
SHARSWOOD. 

(27) On the union with Ireland, (stat. 39 and 40 Geo. III. c. 67,) an addition of four 
representative spiritual peers, one archbishop, and three supreme bishops, was made for 
Ireland, to sit by rotation of sessions.—Currry. 

(28) In the place referred to Lord Coke says there were twenty-seven abbots and two 
priors; and he is there silent respecting the number of the temporal peers. But, in the 
first page of the 4th Institute, he says their number, when he is then writing, is 106, and 
the number of the commons 493.—CHRISTIAN. 

(29) Bowyer’s Comm. on Const. Law Eng. (2 ed., 1846) 66. 
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house of lords.(#)(30) But though these lords spiritual are, in the eye of 
the law, a distinct estate from the lords temporal, and are so distinguished in 
most of our acts of parliament, yet in practice they are usually blended 
together under the one name of ¢he Jords, they intermix in their votes ; and the 
majority of such intermixture binds both estates. And from this want of a 
separate assembly and separate negative of the prelates, some writers have 
argued( y) very cogently, that the lords temporal and spiritual are now, in 
reality, only one estate,(z) which is unquestionably true in every effectual 
sense, though the ancient distinction between them still nominally continues. 
For if a bill should pass their house, there is no doubt of its validity, though 
every lord spiritual should vote against it; of which Selden,(a) and Sir 
Edward Coke,(é) give many instances: as, on the other hand, I presume it 
would be equally good, if the lords temporal present were inferior to the 
bishops in number, and every one of those temporal lords gave his vote to 
reject the bill; though Sir Edward Coke seems to doubt(c) whether this 
would not be an ordinance, rather than an act, of parliament. 

*The lords temporal consist of all the peers of the realm,(3r) (the [157 
bishops not being in strictness held to be such, but merely lords of 
parliament, (d@ ) by whatever title of nobility distinguished, dukes, marquisses, 
earls, vicounts, or barons; of which dignities we shall speak more hereafter. 
Some of these sit by descent, as do all ancient peers; some by creation, as do 
all new-made ones; others, since the union with Scotland, by election, which 
is the case of the sixteen peers who represent the body of the Scots nobility. 
Their number is indefinite, and may be increased at will by the power of 
the crown; and once, in the reign of queen Anne, there was an instance of 
creating no less than twelve together; in contemplation of which, in the reign 
of king George the First, a bill passed the house of lords, and was counte- 
nanced by the then ministry, for limiting the number of the peerage. This 
was thought, by some, to promise a great acquisition to the constitution, by 
restraining the prerogative from gaining the ascendant in that august 
assembly, by pouring in at pleasure an unlimited number of new-created 
lords. But the bill was ill-relished, and miscarried in the house of commons, 
whose leading members were then desirous to keep the avenues to the other 
house as open and easy as possible. (32) 


(2) Glanv. 7,1. Co. Litt. 97. Seld. tit. hon. 2, 5, 19. 2 Inst. 585, 6, 7. See Keilw. 184, where it is 
} Whitelocke on Parliam. c. 72. Warburt. Alli- holden by the judges, 7 Hen. VIIJ., that the king 
ance, b. 2, ¢. 3. may hold a parliament without any spiritual lords. 
(z) Dyer, 60. This was also exemplified in fact in the two first 
(a) Baronage, p. 1, ¢. 60. The act of uniformity, parliaments of Charles II., wherein no bishops were 
1 Eliz. ec. 2, was passed with the dissent of all the summor ed, till after the repeal of the statute 16 Car. 
bishops, (Gibs. Codex, 286,) aud therefore the style of I. ec. 27, by statute 13 Car. II. stat. 1, ¢. 2. 
lords spiritual is omitted throughout the whole. (¢ 4 Inst. 25. 
) Staundford, P. C. 153. 


(30) The right by which these spiritual lords sit, whether derived under their alleged 
baronies or from usage, is discussed, Harg. Co. Litt. 135, b.n.1. Mr. H. inclines to 
adopt Lord Hale’s position,—namely, that they sit by usage. Mr. Hallam has also 
adverted to the question (Middle Ages, c. viii.) and rendered it accessible to the general 
reader; but the student, if he have a turn for conjectural investigation, may consult 
Lord Hale’s MS. Jura Coronez and Bishop Warburton’s Alliance between Church and 
State, 4 ed. p. 149.—CHITTY. . 

(31) By stat. 39 and 4o Geo. III. c. 67, art. 4, twenty-eight lords temporal of Ireland, 
elected for life by the peers of Ireland, shall sit and vote on the part of Ireland in the 
house of lords. ‘The same article prescribes the mode of election, and refers the decision 
of any question arising thereon to the house of lords, where, if the votes be equal, the 
names of the candidates are to be put into a glass, and one drawn out by the clerk of 
the parliament during the sitting of the house. Until the peerage of Ireland be reduced 
to one hundred, the prerogative is limited to create one peer upon three extinctions; 
and, on the peerage being reduced to one hundred, the prerogative 1s limited to keeping 
up that number.—CHITTY. _ : ; aes ; 

(32) All experience has evinced the danger of vesting the entire legislative power in a 
single body. The legislatures of Pennsylvania and Georgia consisted originally of a 
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The distinction of rank and honors is necessary in every well-governed 
state, in order to reward such as are eminent for their services to the public 
in a manner the most desirable to individuals, and yet without burden to the 
community; exciting thereby an ambitious yet laudable ardor, and generous. 
emulation, in others: and emulation, or virtuous ambition, is a spring of 
action, which, however dangerous or invidious in a mere republic, or under 
a despotic sway, will certainly be attended with good effects under a free 
monarchy, where, without destroying its existence, its excesses may be 
continually restrained by that superior power, from which all honor is 
derived. Such a spirit, when nationally diffused, gives life and vigor to 

the community; it sets all the wheels of government in motion, 
*158] ‘*which, under a wise regulator, may be directed to any beneficial 

purpose; and thereby every individual may be made subservient to 
the public good, while he principally means to promote his own particular 
views. <A body of nobility is also more peculiarly necessary in our mixed 
and compounded constitution, in order to support the rights of both the 
crown and the people, by forming a barrier to withstand the encroachments 
of both. It creates and preserves that gradual scale of dignity, which 
proceeds from the peasant to the prince; rising like a pyramid from a broad 
foundation, and diminishing to a point as it rises. It is this ascending and 
contracting proportion that adds stability to any government; for when the 
departure is sudden from one extreme to another, we may pronounce that 
state to be precarious. ‘The nobility, therefore, are the pillars which are 
reared from among the people more immediately to support the throne; and, 
if that falls, they must also be buried under its ruins. Accordingly, when 
in the last century the commons had determined to extirpate monarchy, 
they also voted the house of lords to be useless and dangerous. And since 
titles of nobility are thus expedient in the state, it is also expedient that 
their owners should form an independent and separate branch of the legisla- 
ture. If they were confounded with the mass of the people, and like them 
had only a vote in electing representatives, their privileges would soon be 
borne down and overwhelmed by the popular torrent, which would effectually 
level all distinctions. It is therefore highly necessary that the body of nobles 
should have a distinct assembly, distinct deliberations, and distinct powers 
from the commons. 

The commons consist of all such men of property in the kingdom as have 
not seats in the house of lords; every one of whom has a voice in parliament, 
either personally, or by his representatives.(33) Ina free state every man, 


single house. In the subsequent reforms of their constitutions, the people were so 
sensible of the defect, and of the inconvenience they had suffered from it, that in both 
States a senate was introduced. The history of the French Revolution will show that 
most of its excesses are to be traced to the same cause. In the constitution of the 
United States, and in all the State constitutions without exception, the legislature is 
divided into two branches,—the number of one body being less, and their term of office and, 
generally, their age, and, in some cases, mode of election, being different from the other. 

“‘ The Senate of the United States shall be composed of two senators from each State, 
chosen by the legislature thereof for six years; and each senator shall have one vote.” 
(Const. U. S. art. 1, s. 3.) ‘If vacancies happen by resignation or otherwise during the 
recess of the legislature of any State, the executive thereof may make temporary ap- 
pointments until the next meeting of the legislature, which shall then fill such vacan- 
cies.”” No person shall be a senator who shall not have attained to the age of thirty 
years and been nine years a citizen of the United States, and who shall not, when 
elected, be an inhabitant of that State for which he shall be chosen.’’—/6id. 

It is settled in practice that the election of a senator may be by a joint convention of 
the two branches of a State legislature; though the opinion has been entertained that 
the original intention of the constitution was that each branch should possess its ordi- 
nary veto upon an election by the other.—SHARSWOOD. 


BRS Bowyer’s Comm. on Const. Law Eng. (2 ed. 1846) 69. Const. Hist. of Eng.; Stubbs 
268-270, 
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who is supposed a free agent, ought to be in some measure his own governor; 
and therefore a branch at least of the legislative power should reside in the 
whole body of the people. And this power, when the territories of the state 
are small and its citizens.easily known, should be exercised by the 
people ete their aggregate or collective capacity, as was wisely [*159 
ordained in the petty republics of Greece, and the first rudiments of 
the Roman state. But this will be highly inconvenient, when the public 
territory is extended to any considerable degree, and the number of citizens 
is increased. Thus when, after the social war, all the burghers of Italy were 
admitted free citizens of Rome, and each had a vote in the public assemblies, 
it became impossible to distinguish the spurious from the real voter, and 
from that time all elections and popular deliberations grew tumultuous and 
disorderly; which paved the way for Marius and Sylla, Pompey and Cesar, 
to trample on the liberties of their country, and at last to dissolve the 
commonwealth. In so large a state as ours, it is therefore very wisely 
contrived that the people should do that by their representatives, which it 
is impracticable to perform in person; representatives, chosen by a number 
of minute and separate districts, wherein all the voters are, or easily may he, 
distinguished. The counties are therefore represented by knights, elected 
by the proprietors of lands; the citizens and boroughs are represented by 
citizens and burgesses, chosen by the mercantile part, or supposed trading 
interest of the nation; much in the same manner as the burghers in the diet 
of Sweden are chosen by the corporate towns, Stockholm sending four, as 
London does with us, other cities two, and some only one.(e) The number 
of English representatives is 513, and of Scots 45; in all, 558.(34) And 
every member, though chosen by one particular district, when elected and 
returned, serves for the whole realm; for the end of his coming thither is not 
particular, but general; not barely to advantage his constituents, but the 
common wealth; to advise his majesty (as appears from the writ of sum- 
mons)(f/) ‘‘de communi consilio super negotits quibusdam arduis et 
urgentibus, regem, statum, defensionem regni, Anglie et ecclesie Anglicane 
concernentibus.’’(35) And therefore he is not bound, like a deputy in the 
united provinces, to consult with, or take the advice of, his constituents 
upon any particular point, unless he himself thinks it proper or prudent so 
to do.(36) 

*T hese are the constituent parts of a parliament;(37) the king, the [*160 
lords spiritual and temporal, andthe commons. Parts, of which each 
is so necessary, that the consent of all three is required to make any new law 
that shall bind the subject. Whatever is enacted for law by one, or by two 
only, of the three, is no statute; and to it no regard is due, unless in matters 
relating to their own privileges. For though, in the times of madness and 
anarchy, the commons once passed a vote,(g’) ‘‘ that whatever is enacted or 
declared for law by the commons in parliament assembled hath the force of 
law; and all the people of this nation are concluded thereby, although the 
consent and concurrence of the king or house of peers be not had thereto;”’ 
yet, when the constitution was restored in all its forms, it was particularly 


(e) Mod. Un. Hist. xxxiii. 18. (f) 4 Inst. 14. (g) 4 Jan. 1648. 


(34) By stat. 39 and 4o Geo. III. c. 67, one hundred representatives of Ireland must be 
added to these.—Cnirty. Since 1867 the English and Welsh representatives have been, 
493; Irish, 105; Scotch, 60. : : ; ‘ 

(35) [‘‘Concerning the common council upon certain difficult and urgent affairs 
relating to the king, the state, and defence of the kingdom of England and of the Eng- 
lish church.’’] 

36) Bowyer’s Comms. on Const. Law Eng. (2 ed., 1846) 69. 

37) Quincy Mass. Repts. 517 (1761). 


Vol. I.—1o. 145 


160-161 OF THE RIGHTS [Book I 


enacted by statute 13 Car. II. c. 1, that if any person shall maliciously or 
advisedly affirm that both or either of the houses of parliament have any 
legislative authority without the king, such person shall incur all the penal- 
ties of a premuntre.(38) 
III. We are next to examine the laws and customs relating to parliament, 
thus united together, and considered as one aggregate body. 
The power and jurisdiction of parliament, says Sir Edward Coke,(/) is so 
transcendent and absolute, that it cannot be confined, either for causes or 
persons, within any bounds.(39) And of this high court, he adds, it may 
be truly said, ‘sz antiguitatem spectes, est vetustissima, st dignitatem, est 
honoratissima, si jurisdictionem, est capacissima.’’(40) It hath sovereign and 
uncontrollable authority in the making, confirming, enlarging, restraining, 
abrogating, repealing, reviving, and expounding of laws, concerning matters 
of all possible denominations, ecclesiastical or temporal, civil, military, mari- 
time, or criminal: this being the place where that absolute despotic power, 
which must in all governments reside somewhere, is intrusted by the 
*761] constitution of these kingdoms. All mischiefs and *grievances, 
operations and remedies, that transcend the ordinary course of the 
laws, are within the reach of this extraordinary tribunal. It can regulate or 
new-model the succession to the crown; as was done in the reign of Henry 
VIII. and William III. It can alter the established religion of the land; as 
was done in a variety of instances, in the reign of king Henry VIII. and his 
three children. It can change and create afresh even the constitution of the 
kingdom and of parliaments themselves; as was done by the act of union, 
and the several statutes for triennial and septennial elections. It can, in 


(h) 4 Inst. 36. 


(38) By the constitution of the United States, “‘the House of Representatives shall be 
composed of members chosen every second year by the people ofthe several States; and 
the electors in each State shall have the qualifications requisite for electors of the most 
numerous branch of the State legislature.’’ ‘‘ No person shall bea representative who 
shall not have attained to the age of twenty-five years and- been seven years a citizen of 
the United States, and who shall not, when elected, be an inhabitant of that State in 
which he shall be chosen. Representatives and direct taxes shall be apportioned among 
the several States which may be included within this Union, according to their respec- 
tive numbers, excluding Indians not taxed. The actual enumeration shall be made within 
three years after the first meeting of the Congress of the United States, and within every 
subsequent term of ten years, in such manner as they shall by law direct. The number 
of representatives shall not exceed one for every thirty thousand; but each State shall have 
at least one representative. When vacancies happen in the representation from any 
State, the executive authority thereof shall issue writs of election to fill such vacancies.”” 
Art. I, s. 2. 

The rule of apportionment of the representatives among the several States according 
to numbers has been attended with great difficulties in the application, because the rela- 
tive numbers in each State do not, and never will, bear such an exact proportion to the 
aggregate that a common divisor for all will leave no fraction in any State. Every 
decennial apportionment has raised and agitated the embarrassing question. Asan abso- 
lute exact relative equality is impossible, the principle which has ultimately prevailed is 
the principle of approximation, by making the apportionment among the several States 
according to their numbers, as near as may be. This is done by allowing to every 
State a member for every fraction of its numbers exceeding a moiety of the ratio, and 
rejecting all representation of fractions less than a moiety. 1 Kent’s Com. 2 30. — 
SHARSWOOD. 

(39) This doctrine does not prevail in the United States. Here an act of the legisla- 
ture may be void as being against the constitution of the United States, or of the state 
itself. 1 Barb. R. Pers. & Prop. 16 (180), This principle was well illustrated in the re- 
cent decisions by the U. S. Supreme Court in the income tax cases. Pollock v. The 
Farmers Loan and Trust Co., 157 U. S. 429 (1895). Hyde v. The Continental Trust Co., 
157 U. S. 654 (1895). 

(40) [‘‘If you consider its antiquity, it is most ancient; if its dignity, it is most honor- 
able; if its jurisdiction, it is most extensive.’’] 
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short, do every thing that is not naturally impossible; and therefore some 
have not scrupled to call its power, by a figure rather too bold, the omnipo- 
tence of parliament. True it is, that what the parliament doth, no authority 
upon earth can undo: so that itis a matter most essential to the liberties 
of this kingdom that such members be delegated to this important trust as are 
most eminent for their probity, their fortitude, and their knowledge;(41) for 
it was a known apophthegm of the great lord treasurer Burleigh, ‘that Eng- 
land could never be ruined but by a parliament;’’ and, as Sir Matthew Hale 
observes, (7) ‘‘ this being the highest and greatest court, over which none 
other can have jurisdiction in the kingdom, if by any means a misgovern- 
ment should any way fall upon it, the subjects of this kingdom are left with- 
out all manner of remedy.’’ ‘To the same purpose the president Montesquieu, 
though I trust too hastily, presages(£) that, as Rome, Sparta, and Carthage, 
have lost their liberty, and perished, so the constitution of England will in 
time lose its liberty, will perish: it will perish, whenever the legislative 
power shall become more corrupt than the executive. 

It must be owned that Mr. Locke,(/) and other theoretical writers, have 

held, that “there remains still inherent in the people a supreme power to 
remove or alter the legislative, when they find the legislative act 
contrary to the trust *reposed in them; for, when such trust is [*162 
abused, it is thereby forfeited, and devolves to those who gave it.’’ (42) 
But however just this conclusion may be in theory, we cannot practically 
adopt it, nor take any /ega/ steps for carrying it into execution, under any 
dispensation of government at present actually existing. For this devolution 
of power, to the people at large, includes in it a dissolution of the whole form 
of government established by that people; reduces all the members to their 
original state of equality; and, by annihilating the sovereign power, repeals 
all positive laws whatsoever before enacted. No human laws will therefore 
suppose a case, which at once must destroy all law, and compel men to build 
afresh upon a new foundation; nor will they make provision for so desperate 
an event, as must render all legal provisions ineffectual.(7) So long there- 
fore as the English constitution lasts, we may venture to affirm, that the 
power of parliament is absolute and without control.(43) 


z) Of parliaments, 49. On Govt. p. 2, 22 149, 227. 
k) Sp. L. 11, 6. m) See page 244. 


(41) The members of the house of commons are very carefully sought as will appear 
from the following disqualifications, a few of which appear in the text: 1, Infants are 
disqualified, 7 and 8 Will. III. c. 25,s.7. 2, Lunacy or idiocy is a disqualification at Com- 
mon Law, and under certain conditions, by statute. 3, Aliens are incapable of sitting 
in Parliament both by common law and by statute. 4, A peerage is a disqualification. 
An English peer may not bea member of the House of Commons, nor may a Scotch peer, 
even though he be not one of the representative peers of Scotland, but this is not so with 
the Irish peers, who are not of the twenty-eight representatives of the Irish peerage of 
the House of Lords. 5, Clergy of the Established Church and ministers of the church 
of Scotland were disqualified in 1801, and the clergy of the Roman Catholic Church in 
1829. 6, Office of various kinds isa disqualification at common law or by statute. 7, 
Persons who hold pensions at the pleasure of the crown are disqualified by 6 Anne c. 7, 
s. 24. 8, A person who directly or indirectly, holdsany contract or commission for or on 


account of the public service is incapable of being elected. 9, A person attainted or ad- _ 


judged guilty of treason or felony who has not received a pardon or served his term of 
punishment is incapable of election. 10, Bankruptcy is not a disqualification for election, 
but the bankrupt though elected is incapacitated for sitting and voting. 11, One who is 
found guilty of corrupt practices at a parliamentary election within the meaning of 46 


and 47 Vict. c. 51 is forever disqualified from sitting for the place at which the offence _ 


s committed. Law and custom of the Const.; Anson, 73 e/ seg. ; 
(a3) In England, as has been truly said by Lord Brougham, though it sounds to 
American ears like a paradox ‘‘things may be legal and unconstitutional” writs of 


"assistance. Quincy, 517 (1761). 


(43) Dissenting from this view of the absolute power of the legislative branch of gov- 


ernment. See People v. Toynbee, 20 Barb. (N. Y.) 193 (1855). White v. White, 5 
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In order to prevent the mischiefs that might arise by placing this exten- 
sive authority in hands that are either incapable, or else improper, to manage 


Barb. (N. Y.) 484 (1849). People ex rel. etc. v. Keeler, 32 Hun. 568 (note) (1884). 1 
Quincy (Mass.) 517 (1761). State v. Heyward 3 Rich. (S. C.) 409 ees 7 Lawsow 
Rights Rem. & Prac, 5877 (1890); Harris v. Thompson, 9 Barb. (N. Y.) 365 (1850). 

As has been more than once said, the American student will bear in mind that the 
legislatures in the United States—both State and Federal—are not absolute and without 
control. In the ordinary course of administration, the validity of their acts may be 
examined by the judiciary. If they are not within the scope of or if they violate an 
of the provisions of the constitution, they are pronounced and treated as null and void. 
But over and beyond this, there is a power of amendment of the constitution reserved in 
most, if not all, instances, and the mode in which it shall be exercised is prescribed; so: 
that the most fundamental changes may be effected without revolution. Indeed, it is the 
settled doctrine that, without any such reservation, the people of a State have the in- 
herent and inalienable right to change their form of government. As to the constitution 
of the United States, it is equally clear that there is no such inherent power. It can 
only be peaceably and constitutionally changed in the mode prescribed, unless, indeed, 
by the unanimous consent of all the States composing the Union. a bes 

In every case in which a change may take place not under some existing provision, 
though it may be peaceable, it may nevertheless be properly termed revolutionary, 
applying that word to any change of fundamental law effected without the sanction of 
the existing constitution. 

The constitution of Pennsylvania of 1790 contained no provision for its own amend- 
ment. By an act of the legislature, the question was at several times submitted to the 
people at the polls whether a convention should be called to amend that constitution. 
After having failed in this form, which was supposed to vest too absolute a power in a. 
convention, the question submitted, and finally answered in the affirmative by a majority, 
was that a convention should be called to submit its proceedings to a vote of the people. 
This was done, and the amendments proposed submitted to the people and adopted by 
them. Among the amendments thus submitted and adopted was one providing a mode 
in which future amendments might be proposed by the legislature and submitted to the 
people at the polls. It is to be Soe however, that the amendments were submitted 
to the body of electors who had been ascertained by the previous constitution and laws. 
It was not, then, fully a revolutionary proceeding, as the former constitution was con- 
sidered so far in force as to govern upon this important point. The decision was 
acquiesced in, and the amendments of 1838 went peaceably into operation as part of the 
fundamental law of the State. 

A more difficult and intricate question arose in Rhode Island. When the separation 
from the mother-country took place, Rhode Island did not, like the other States, adopt 
a new constitution, but continued the form of government established by the charter of 
Charles II. in 1663, making only such alterations by acts of the legislature as were neces- 
sary to adapt it to their condition and rights as an independent State. In this form of 
government no mode of proceeding was pointed out by which amendments might be 
made. It authorized the legislature to prescribe the qualifications of voters; and, in the 
exercise of this power, they had confined the right of suffrage to freeholders. Many of 
the citizens became dissatisfied with the charter government, and particularly with the 
restrictions upon the right of suffrage. Memorials were addressed to the legislature upon 
this subject urging the justice and expediency of a more liberal rule. But they failed to 
produce the desired effect. Voluntary meetings were held, and a convention assembled. 
The convention framed a constitution in which the right of suffrage was extended to. 
every male citizen of twenty-one years who had resided in the State for one year and in 
the town in which he offered to vote for six months next preceding the election. The 
convention also prescribed the manner in which this constitution should be submitted to 
the decision of the people, permitting every one to vote on that question who was an 
American citizen twenty-one years old and who had a permanent residence or home in 
the State, and directing the votes to be returned to the convention. 

Upon the return of the votes, the convention declared that the constitution was adopted 
and ratified by a majority of the people of the State, and was the paramount law and 
constitution of Rhode Island. Elections were accordingly held under it, and the legis- 
lature under it assembled at Providence, May 3, 1842. 

The charter government set itself in opposition to these proceedings. It is unnecessary 
to trace the history of the contest. 

The charter government, at its session in January, 1842, had taken measures to call a 
convention, by which a new constitution was formed, submitted to the people and rati- 
fied by them at the polls; the times and places at which the votes were to be given, the 
persons who were to receive and return them, and the qualifications of the voters, having 
all been previously authorized and provided for by law passed by the charter government. 
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it, it is provided by the custom and law of parliament, (7) that no one shall 
sit or vote in either house, unless he be twenty-one years of age. ‘This is 
also expressly declared by statute 7 and 8 W. III. c. 2 5, with regard to the 
house of commons; doubts having arisen from some contradictory adjudi- 
cations, whether or no a minor was incapacitated from sitting in that 
house.(0)(44) It is®also enacted, by statute 7 Jac. I. c. 6, that no member 
be permitted to enter into the house of commons, till he hath taken the oath 
of allegiance before the lord steward or his deputy; and, by 30 Car. II. st. 2, 
and 1 Geo. I. c. 13,(45) that no member shall vote or sit in either house, 
till he hath in the presence of the house taken the oath of allegiance, suprem- 
acy, and abjuration, and subscribed and repeated the declaration against 
transubstantiation, and invocation of saints, and the sacrifice of the mass. (46) 
Aliens, unless naturalized, were likewise by the law of parliament incapable 
to serve therein:(f) and now it is enacted, by statute 12 and 13 W. 

Ill. c. 3, that no alien, *even though he be naturalized, shall be [*163 
capable of being a member of either house of parliament.(47) And 

there are not only these standing incapacities; but if any person is made a 


(n) Whitelocke, c. 50, 4 Inst. 47. (p) 1 Com. Jour. 16 Mar, 1623, 18 Feb. 1625. 
0) Com. Jour. 16 Dec. 1690. 


This new constitution went into operation in May, 1843, at which time the old charter 
government formally surrendered all its powers; and this constitution has continued ever 
since to be the admitted and established fundamental law of Rhode Island. 

In all probability, the result of this contest would have been different if the charter 
government had not, by the timely concession of a convention, yielded to the popular 
demand, and thus secured on their side all those friends of peace and order who, having 
thus obtained the substance of their wishes, refused to contend forcibly and by revolution 
for a mere abstraction. 

An action brought against an officer of the charter government, after the adoption of 
the revolutionary constitution, for an arrest, raised the question of the legality of the 
authority under which he acted. It was carried, by writ of error, to the Supreme Court 
of the United States. That tribunal refused to decide the question, holding that it was 
not a judicial question, but rested solely with the political power of the State. If the 
question arise between two different governments organized under different constitutions, 
the courts of which are to decide the question? Judicial power presupposes an established 
government, capable of enacting laws and enforcing their execution, and of appointing 
judges to expound and administerthem. The acceptance of the judicial office is a recog- 
nition of the authority of the government from which it isderived. And if the authority 
of that government is annulled and overthrown, the power of its courts and other offices 
is annulled with it. And if a State court should enter upon the inquiry proposed, and 
should come to the conclusion that the government under which it acted had been put 
aside and displaced by an opposing government, it would cease to be a court, and be 
incapable of pronouncing a judicial decision upon the question it undertook to try. If 
it decides at all as a court, it necessarily affirms the existence and authority of the goy- 
ernment under which it is exercising judicial power. So far as the government of the 
United States can intervene for the protection of a State from domestic violence, on the 
application of the legislature, or of the executive, (when the legislature cannot be con- 
yvened,) it rests with Congress alone to decide what government is the established one in 
a State. Luther v. Borden ef al., 7 Peters, 1.—SHARSWOOD. . 

(44) According to ancient principles, minors, unless actually knighted, must have been 
disqualified; for, in general, no one was capable of performing the feudal services till he 
had attained the age of twenty-one. And one of the most important of these services 
was attendance on the lord’s court. But if the king had conferred the honor of knight- 
hood upon a minor, then it was held that the imbecility of minority ceased. See note 
to p. 68, 2d book.—CHRISTIAN. 

(45) The oath of abjuration was altered by 6 Geo. III. c, 53, upon the death of the Pre- 


tender.—CHITTY. 
(46) This was abolished by statutes in 1858 and 1866. Oaths Act of 1888 enables any 


erson who objects to being sworn on the grounds either that he has no religious belief 
or that the taking of an oath is contrary to his religious belief, to make a solemn affirma- 
tion when and wheresoever the taking of an oath is required by law. 51 and 52 Vict. 


c. 46. 
(47) Law and custom of the Const.; Anson, p. 74. 
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peer by the king, or elected to serve in the house of commons by the people, 
yet may the respective houses, upon complaint of any crime in such person, 
and proof thereof, adjudge him disabled and incapable to sit as a member:(¢) 
and this by the law and custom of parliament. (48) eee: 

For, as every court of justice hath laws and customs for its direction, some 
the civil and canon, some the common law, others their own peculiar laws and 
customs, so the high court of parliament hath also its own peculiar law, 
called the lex et consuetudo parliamenti; alaw which, Sir Edward Coke(7) 
observes, is ‘‘ab omnibus guerenda a multis ignorata,(49) @ paucis 
cognita.’’?(s) It will not therefore be expected that we should enter into the 
examination of this law, with any degree of minuteness: since, as the same 
learned author assures us,(/) it is much better to be learned out of the rolls. 
of parliament, and other records, and by precedents, and continual experi- 
ence, than can be expressed by anyone man. It will be sufficient to observe, 
that the whole of the law and custom of parliament has its original from this 


(q) Whitelocke of Parl. ce. 102. See Lords’ Jour. 3 {) 1 Inst. 11. 
May, 1620; 13 May, 1624; 26 May, 1675. Com. Jour. s) “To be Sor ght by all, unknown by many, and 


14 Feb. 1580; 21 June, 1628; 9 Nov. 21 Jan. 1640; 6 known by few.’ 
March, 1676; 6 March, 1711; 17 Feb. 1769. (¢) 4 Inst. 50. 


(48) This sentence was not in the first editions, but was added, no doubt, by the learned 
judge, with an allusion to the Middlesex election. The circumstances of that case were 
briefly these. On the 19 Jan. 1764, Mr. Wilkes was expelled the house of commons for 
being the author of a paper called the North Briton, No. 45. At the next election, in 
1768, he was elected for the county of Middlesex; and, on 3 Feb. 1769, it was resolved 
that John Wilkes, Esq. having published several libels specified in the Journals, be ex- 
pelled this house; and a new writ having been ordered for the county of Middlesex, Mr. 
Wilkes was re-elected without opposition; and, on the 17 Feb. 1769, it was resolved, that 
‘‘John Wilkes, Esq. having been in this session of parliament expelled this house, was. 
and is incapable of being elected a member to serve in this present parliament;’’ and the 
election was declared void, and a new writ ordered. He was a second time re-elected 
without opposition, and, on 17 March, 1769, the house again declared the election void, 
and ordered a new writ. At the next election, Mr. Luttrel, who had vacated his seat by 
accepting the Chiltern Hundreds, offered himself as a candidate against Mr. Wilkes. 
Mr. Wilkes had 1143 votes, and Mr. Luttrel 296. Mr. Wilkes was again returned by the 
sheriff. On the 15 April, 1769, the house resolved that Mr. Luttrel ought to have been 
returned, and ordered the return to be amended. On the 29 April, a petition was 
presented by certain freeholders of Middlesex, against the return of Mr. Luttrel; and on 
the 8 May, the house resolved that Mr. Luttrel was duly elected. On the 3 May, 1783, 
it was resolved that the resolutions of the 17 Feb. 1769, should be expunged from the 
Journals of the house, as being subversive of the rights of the whole body of electors of 
this kingdom. And at the same time it was ordered, that all the declarations, orders, 
and resolutions respecting the election of John Wilkes, Esq. should be expunged. 
The history of England furnishes many instances of important constitutional questions 
that have deeply agitated the minds of the people of this country, which can raise little 
or no doubt in the minds of those who view them at a distance uninfluenced by interest 
or passion. It might, perhaps, be a violent measure in the house of commons to expel 
a member for the libels which he had published; but that the subsequent proceedings 
were agreeable to the law of parliament, that is, to the law of the land, the authorities 
here referred to by the learned judge, I conceive, do most unanswerably prove. It is 
supposed that the resolution of the 17 Feb. 1769, was considered to be subversive of the 
rights of electors, because it assigned expulsion alone, without stating the criminality 
of the member to be the cause of his incapacity during that parliament. But as his 
offences were particularly described in the resolution by which he was expelled on the 
3d of the same month, no one could possibly doubt but the latter resolution had as clear 
a reference to the former, as if it had been repeated in it word for word.—CHRISTIAN. 

‘‘ Rach house shall be the judge of the elections, returns, and qualifications of its own 
members.’’ ‘‘ Hach house may determine the rules of its proceedings, punish its mem- 
bers for disorderly behavior, and, with the concurrence of two-thirds, expel a member.”’ 
(Const. U. S. art. 1, s. 5.) Some State constitutions, with the view of meeting expressly 
such a case as that of Wilkes, provide that a member shall not be expelled a second time 
for the same cause.—SHARSWOOD. 

(49) Lord Holt has observed, that “as to what my Lord Coke says, that the /exr parlia- 
mentt est a multis ignorata [Law of parliament is unknown by many, ] is only because 
they will not apply themselves to understand it.’ 2 Ld. Ray. 1114.—CHITTY. 
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one maxim, ‘‘that whatever matter arises concerning either house of parlia- 
ment, ought to be examined, discussed, and adjudged in that house to which 
1t relates, and not elsewhere.’’(~) (50) Hence, for instance, the lords will 
not suffer the commons to interfere in settling the election of a peer of Scot- 
land; the commons will not allow the lords to judge of the election of a bur- 
gess; nor will either house permit the subordinate courts of law to examine 
the merits of either case.(51) But the maxims upon which they proceed, 
together with the method of proceeding, rest entirely in the breast of the 
parliament itself; and are not defined and ascertained by any particular stated 


laws. (52) 
(u) 4 Inst. 15. 


(50) The house of commons is not subject to the control of her majesty’s courts in its 
administration of that part of the statute law which has relation to its internal procedure 
only. What is said or done within the walls cannot be inquired into in a court of law. 
Nor does an action lie against the sergeant-at-arms of the house of commons for ex- 
cluding a member from the house, in obedience to a resolution of the house directing 
him to do so; nor will the court award an injunction restraining that officer from using 
(884 Ca to carry out the order. Bradlaugh wv. Gossett, 12 L. R., 2 B., Div. 271-8 

1884). 

(51) The house of commons merely avails itself, when thus sitting judicially, of the 
maxim, that all courts are final judges of contempts against themselves. (See the case 
of Brass Crosby, 3 Wils. 188. Bl. Rep. 754, and 7 State Trials, 437. 11 State Trials, 317. 
2 Hawkins, ch. 14, s. 72, 73, 74.) And in conformity with this principle, it was deter- 
mined in the cases of the King v. Flower, 8 T. R. 314, and Burdett v. Abbott, 14 East, 1; 
Boudell v. Colman, id. 163; 4 Taunt. gor, S. C., that the privileges of parliament, 
whether in punishing a person, not one of their members, or in punishing one of their 
own body, are not amenable in a court of common law, that their adjudication of any 
offence is a sufficient judgment, the warrant of the speaker a sufficient commitment, and 
that outer doors may be broken open to have execution of their process. It is doubtless 
within the spirit of the constitution that parliament should have ample means within 
itself of enforcing its privileges; but that those privileges should be indefinite, presents 
an anomaly in our limited government, theoretically absurd, if not practically dangerous, 
to true liberty. Ex post facto laws are the resource of despotism, anxious to clothe 
itself with the semblance of legislative justice; and the operation of these indefinite 
privileges must sometimes partake of the same character. For a man may be convicted 
by the house for the infraction of a privilege, from which there was nothing to warn 
him, not even the declaration of its existence; and surely this is contrary both to the 
spirit and the practice of the constitution. 

The courts at Westminster, however, may judge of the privilege of parliament, when 
it is incident to a suit of which the court is possessed, and may proceed to execution 
between the sessions, notwithstanding appeals lodged, etc., 2 St. Tr. 66, 209.—CHITTY. 

(52) This sentence seems to imply a discretionary power in the two houses of parlia- 
ment which surely is repugnant to the spirit of our constitution. The law of parliament 
is part of the general law of the land, and must be discovered and construed like all 
other laws. The members of the respective houses of parliament are in most instances 
the judges of that law; and, like the judges of the realm, when they are deciding upon 
* past laws, they are under the most sacred _obligation to inquire and decide what the law 
actually is, and not what, in their will and pleasure, or even in their reason and wisdom, 
it ought to be. When they are declaring what is the law of parliament, their character 
is totally different from that with which, as legislators, they are invested when they are 
framing new laws; and they ought never to forget the admonition of that great and 
patriotic Chief Justice Lord Holt,—viz., ‘‘That the authority of the parliament is from 
the law, and as it is circumscribed by law, so it may be exceeded; and if they do exceed 
those legal bounds and authority, their acts are wrongful, and cannot be justified any 
more than the acts of private men.”’ 1 Salk. 505.—CHRISTIAN. 

In the case of Stockdale v. Hansard, (7 Car. & Payne, 737; 9 Ad. & El. 1; 11 Ad. 
& El. 253,) the extent to which the courts of justice can take cognizance of, and even 
control, the privileges claimed by the house of commons, has undergone much discus- 
sion. The circumstances of that case were briefly as follows. The house of commons 
ordered a certain report to be printed containing matter reflecting upon Stockdale, which, 
if printed by any private person, would have been a libel. For this publication Stock- 
dale brought an action against Messrs. Hansard, the printers to the house of commons. 
They pleaded that the documents in question had been published by them under the 
direction of the house of commons, and that the house had resolved that the power of 
publishing such of their reports, votes, and proceedings as they thought conducive to the 
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*164] *The privileges of parliament are likewise very large and indefi- 

nite.(53) And therefore when in 31 Hen. VI. the house of lords 
propounded a question to the judges concerning them, the chief justice, Sir 
John Fortescue, in the name of his brethren, declared, ‘‘ that they ought not 
to make answer to that question: for it hath not been used aforetime that the 
justices should in any wise determine the privileges of the high court of 
parliament. For it is so high and mighty in its nature, that it may make 
law: and that which is law, it may make no law: and the determination and 
knowledge of that privilege belongs to the lords of parliament, and not to 
the justices.’”’(x) Privilege of parliament was principally established, in 
order to protect its members, not only from being molested by their fellow- 
subjects, but also more especially from being oppressed by the power of the 
crown. If therefore all the privileges of parliament were once to be set down 
and ascertained, and no privilege to be allowed but what was so defined and 
determined, it were easy for the executive power to devise some new case, 
not within the line of privilege, and under pretence thereof to harass any 
refractory member and violate the freedom of parliament. The dignity and 
independence of the two houses are therefore in great measure preserved by 
keeping their privileges indefinite.(54) Some however of the more notorious 
privileges of the members of either house are, privilege of speech, of person, 
of their domestics, and of their lands and goods.(55) As to the first, 


(x) Seld. Baronage, part 1, c. 4. 


public interest was an essential incident to the constitutional functions of parliament, 
more especially to the commons house of parliament, as the representative portion of it. 
Upon demurrer to this plea, the court of queen’s bench was called upon to decide whethera 
court of law is or is not excluded by the law of parliament from the consideration of a 
privilege claimed by a formal resolution of the house of commons and set up by their 
printer as a justification of an act otherwise unlawful. After a full and accurate exami- 
nation of all the authorities on the subject, and the most anxious consideration of the 
arguments pressed upon them by the attorney-general, the four judges—Denman, C. J., 
Littledale, Patteson, and Coleridge—were unanimous in overruling the defence set up by 
Messrs. Hansard. The judgments delivered by these eminent judges carry conviction to 
every mind; and their legal correctness and the soundness of the constitutional princi- 
ples on which they are based are now universally acknowledged. In consequence of this 
decision, a statute (3 & 4 Vict. c. 9) was passed for the special protection of all persons 
publishing parliamentary reports, votes, or other proceedings by order of either house 
of parliament.—HARGRAVE. 

(53) Quincy Mass. Repts. 517 (1761). A discussion of the question of ‘ privilege” 
may be found in 55 Barb. (N. Y) Appendix, 627 (1870). 

(54) In the observations above, upon the privileges of parliament, Mr. Christian differs 
from the learned judge. He cannot but think, he says, that clearness and certainty are 
essentially necessary to the liberty of Englishmen. Mystery and ignorance are the 
natural parents of superstition and slavery. How can rights and privileges be claimed 
and asserted, unless they are ascertained and defined? The privileges of parliament, 
like the prerogatives of the crown, are the rights and privileges of the people. They 
ought all to be limited by those boundaries which afford the greatest share of security to 
the subject and constituent, who may be equally injured by their extension as their 
diminution. The privileges of the two houses ought certainly to be such as will best 
preserve the dignity and independence of their debates and councils without endanger- 
ing the general liberty. But if they are left uncertain and indefinite, may it not be 
replied with equal force, that, under the pretence thereof, the refractory members may 
harass the executive power and violate the freedom of the people ?—CHRISTIAN. Bow- 
yer’s Comms. on Const. Law Eng. (2 ed., 1846) 83. 

(55) The privileges of domestics, lands, and goods are taken .away by 10 Geo. 
IIL. c. 50.—CHRISTIAN. See Law and Custom of the Const.; Anson, 136-178; 217- 
222. 

The senators and representatives ‘‘ shall, in all cases except treason, felony, and breach 
of the peace, be privileged from arrest during their attendance at the session of their 
respective houses, and in going to and returning from the same; and for any speech or 
debate in either house they shall not be questioned in any other place.”’ Const, U.S. 
art. 1, sect. 4. -SHARSWOOD. 


152 


CHAP. 2] OF PERSONS. 164-165 


privilege of speech, it is declared by the statute 1 W. and M. st. 2 Cr 2a 
one of the liberties of the people, ‘‘ that the freedom of speech, and debates 
and proceedings in parliament, ought not to be impeached or questioned in any 
court or place out of parliament.’’ And this freedom of speech is particularly 
demanded of the king in person, by the speaker of the house of commons, at 
the opening of every new parliament.(56) So likewise are the other 
privileges, of persons, servants, lands, and goods: which are immun- 

ities as ancient as Edward the Confessor; in whose laws(z) *we find [*165 
this precept, ‘“‘ad synodos ventientibus sive summonti sint, sive per sé 

quid agendum habuerint, sit summa pax,’’(57) and so too, in the old Gothic 
constitutions, ‘“‘extenditur hec pax et securitas ad quatuordecim dies, con- 
vocato regnt senatu.’’(a)(58) This included formerly not only privilege 
from illegal violence, but also from legal arrests, and seizures by process from 
the courts of law. And still, to assault by violence a member of either house, 
or his menial servant, is a high contempt of parliament, and there punished 
with the utmost severity. It has likewise peculiar penalties annexed to it in the 
courts of law, by the statutes 5 Henry IV.c. 6, andr1 Hen. VI.c. 11. Neither 
can any member of either house be arrested and taken into custody, unless 
for some indictable offence, without a breach of the privilege of parliament. (59) 


{z) Cap. 3. (a) Steirnh. de jure Goth. 3, c. 3. 


(56) But this privilege does not extend to publication of the speech. 1 Sand. 133. The 
king v. Creery, 1 M. & S. 273. The king v. Lord Abingdon, 1 Esp. R. 226.—Currry. 

(57) [‘‘ Let there be perfect security to those coming to the synods; whether summoned 
or coming on their own business.’’ ] 

(58) [‘‘ This freedom from molestation is extended to fourteen days from the assembling 
of the senate of the kingdom.’’] 

(59) By the common law, peers of the realm of England (6 Co. 52, 9 Co. 49, a. 68, a. 
Hob. 61. Sty. Rep. 222. 2 Salk. 512. 2 H. Blac. 272. 3 East, 127) and peeresses, 
whether by birth or marriage, (6 Co. 52. Sty. Rep. 252. 1 Vent. 298. 2 Chan. Cas. 
224,) are constantly privileged from arrests in civil suits, on account of their dignity, and 
because they are supposed to have sufficient property, by which they may be compelled 
to appear; which privilege is extended by the act of union with Scotland (5 Anne, c. 8, 
art. 22, and see Fort. 165. 2 Str. 990) to Scotch peers and peeresses; and by the act of 
union with Ireland (39 & 40 Geo. III. c. 67, art.4. See 7 Taunt. 679. 1 Moore, 419, S. C.) 
to Irish peers and peeresses. And they are not liable to be attached for the non-payment 
of money, pursuant to an order of nisi prius, which has been made a rule of court. (Ld. 
Falkland’s case, E. 36 Geo. III. K. B. 7 Durnf. & East, 171, and see id. 448.) But this 
privilege will not exempt them from attachments for not obeying the process of the 
courts, (1 Wills. 332. Say. Rep. 50, S.C. 1 Bur. 631,) nor does it extend to peeresses 
by marriage, if they afterwards intermarry with commoners. (Co. Litt. 16. 2 Inst. 50. 
4Co. 118. Dyer, 79.) 

Where a capias issues against a peer, the court will set aside the proceedings for irreg- 
ularity. (4 Taunt.668.) But it seems that the sheriff is not a trespasser for executing it. 
(Dough. 671.) However, all persons concerned in the arrest are liable to punishment by 
the respective houses of parliament. (Fortescue, 165, ave.) Sp 
. By the law and custom of parliament, members of the house of commons are privileged 
from arrest, not only during the actual sitting of parliament, but for a convenient time, 
sufficient to enable them to come from and return to any part of the kingdom before the 
first meeting and after the final dissolution of it. (Stat. 10 Geo. III. c. 50. 2 Str. 985. 
Fort. 159. Com. Rep. 444, S.C. 1 Kenyon, 125.) And also for forty days (2 Lev. 72. 
1 Chan. Cases, 211, S. C. But see 1 Sid. 29) after every prorogation, and before the next 
appointed meeting; which is now in effect as long as the parliament exists, it being sel- 
dom prorogued for more than fourscore days at a time. (1 Blac. Com. 165.) And the 
courts will not grant an attachment against a member of the house of commons for non- 
payment of money pursuant to an award. (6 Durnf. & East, 448.) ‘ha 

Mr. Christian has observed, that it does not appear that the privilege from arrest is lim- 
ited to any precise time after a dissolution; but it has been determined by all the judges 
that it extends to a convenient time. (Col. Pit’s case, 2 Str. 988.) Prynne is of spinon 
that it continued for the number of days the members received wages after a dissolution, 
which were in proportion to the distance between his home and the place where the par- 
liament was held. (4 Parl. Writs, 68.)—CHITTY. 

Bowyer’s Com. on Const. Law Eng. (2 ed. 1846) 84. 
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But all other privileges which derogate from the common law in matters of 
civil right are now at an end, save only as to the freedom of the member’s 
person: which in a peer (by the privilege of peerage) is forever sacred and 
inviolable; and in a commoner (by the privilege of parliament) for forty 
days after every prorogation, and forty days before the next appointed 
meeting;() which is now in effect as long as the parliament subsists, it 
seldom being prorogued for more than fourscore days at a time. (60) As to 
all other privileges, which obstruct the ordinary course of justice, they were 
restrained by the statutes 12 W. III. c. 3, 2 and 3 Anne, c. 18, and 11 Geo. 
Il. c. 24, and are now totally abolished by statute 10 Geo. III. c. 50, which 
enacts that any suit may at any time be brought against any peer or member 
of parliament, their servants, or any other person entitled to privilege of 
parliament; which shall not be impeached or delayed by pretence of any such 
privilege; except that the person of a member of the house of commons 
shall not thereby be subjected to any arrest of imprisonment. Likewise, for 

the benefit of commerce, it is provided by statute 4 Geo. III. c. 34, that 
*166] any trader, having privilege of parliament, may be served *with legal 

process for any just debt to the amount of roo/., and unless he make 
satisfaction within two months, it shall be deemed an act of bankruptcy; and 
that commissions of bankrupt may be issued against such privileged traders, 
in like manner as against any other. 

The only way by which courts of justice could anciently take cognizance 
of privilege of parliament was by writ of privilege, in the nature of a super- 
sedeas, to deliver the party out of custody when arrested in a civil suit.(¢) (61) 
For, when a letter was written by the speaker to the judges, to stay proceed- 
ings against a privileged person, they rejected it as contrary to their oath of 
office.(@) But since the statute 12 W. III. c. 3, which enacts that no privi- 
leged person shall be subject to arrest or imprisonment, it hath been held 
that such arrest is irregular ad zzztio, and that the party may be discharged 
upon motion.(e) It is to be observed, that there is no precedent of any such 
writ of privilege, but only in civil suits; and that the statute of 1 Jac. I. c. 13, 
and that of King William, (which remedy some conveniences arising from 
privilege of parliament,) speak only of civil actions. And therefore the 
claim of privilege hath been usually guarded with an exception as to the 
case of indictable crimes;(/) or, as it has been frequently expressed, of trea- 
son, felony, and breach (or surety) of the peace.(g) Whereby it seems to 
have been understood that no privilege was allowable to the members, their 
families or servants, in any crzme whatsoever, for all crimes are treated by 
the law as being contra pacem domini regis.(63) (64) And instances have not 


b) 2 Lev. 72. (e€) Stra. 989. 
ce) Dyer, 59. 4 Pryn. Brev. Parl. 757. t Jf) Com. Jour. 17 Aug. 1641. 
) Latch. 48. Noy. 83. g) 4 Inst. 25. Com. Jour. 20 May, 1675. 


(60) The duration of the privilege of a member of Congress is not forty days before and 
after a session of Congress, but is limited to a reasonable and convenient time in addition 
to the actual session, for each member to go to and return from suchsession. Hoppin z. 
Jencks, 8 R. I. 459 (1867). 

(61) For a review of the authorities on the question of privilege from arrest on civil 
process when attending in good faith any legal tribunal either as party or witness, and for 
a reasonable time in going and returning, see Larned v. Griffin, 12 Fed. Rept. 591 (1882) 
Cir. Ct., Mass. The right of courts to punish by fine and imprisonment for contempts 
of their authority, is an inherent right pertaining to them which they can exercise inde- 
pendent of any statute; and by the act of habeas corpus itself the right to discharge a 
person suffering punishment under lawful judgment founded ona conviction of some 
criminal offence, is expressly taken away. x parte Adams, 2 Miss. 883-90 (1853). 

te [Against the king’s peace. ] 

(64) This conclusion is reached by the American editor to Binn’s Justice, 10 ed. (1895) 
with reference to the same exception in the privileges of senators and representatives in 
Congress: ‘‘This would seem to extend to all indictable offences, as well those in fact 
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been wanting wherein privileged persons have been convicted of misdemean- 
ors, and committed, or prosecuted to outlawry even in the middle of a 
session ;(/) which proceeding has afterwards received the sanction 

and approbation of parliament. (7) *’I'o which may be added, that a [*167 
few years ago the case of writing and publishing seditious libels was 
resolved by both houses(#) not to be entitled to privilege;(65) and that the 
reasons upon which that case proceeded(/) extended equally to every indict- 
able offence.(66) So that the chief, if not the only, privilege of parliament, 
in such cases, seems to be the right of receiving immediate information of 
the imprisonment or detention of any member, with the reason for which he 
is detained; a practice that is daily used upon the slightest military accusa- 
tion, preparatory to a trial by a court martial;(m) and which is recognized 
by the several temporary statutes for suspending the habeas corpus act;(7) 
whereby it is provided, that no member of either house shall be detained till 
the matter of which he stands suspected be first communicated to the house 
of which he is a member, and the consent of the said house obtained for his 
commitment or detaining. But yet the usage has uniformly been, ever 
cael the revolution, that the communication has been subsequent to the 
arrest. 

These are the general heads of the laws and customs relating to parliament 
considered as one aggregate body. We will next proceed to 

IV. The laws and customs relating to the house of lords in particular. 
These, if we exclude their judicial capacity, which will be more properly 
treated of in the third and fourth books of these Commentaries, will take up: 
but little of our time. 

One very ancient privilege is that declared by the charter of the forest, (0) 
confirmed in parliament 9 Hen. III.; viz. that every lord spiritual or temporal 
summoned to parliament, and passing through the king’s forests, may, both 
in going and returning, kill one or two of the king’s deer without 
*warrant; in view of the forester if he be present, or on blowing a_ [*168: 
horn if he be absent; that he may not seem to take the king’s veni- 
son by stealth. 

In the next place they have a right to be attended, and constantly are, by 
the judges of the court of King’s Bench and Common Pleas, and such of the 
barons of the Exchequer as are of the degree of the coif, or have been made 
sergeants at law; as likewise by the king’s learned counsel, being sergeants, 
and by the masters of the court of chancery; for their advice in point of law, 
and for the greater dignity of their proceedings. The secretaries of state, 
with the attorney and solicitor general, were also used to attend the house 
of peers, and have to this day (together with the judges, etc.) their regular 
writs of summons issued out at the beginning of every parliament,( pf) ad 


h) Mich. 16 Edw. IV. in Scacch.—Lord Raym. 1461, n) Particularly 17 Geo. II. c. 6. 


i) Com. Jour. 16 May, 1726. 0) Ce, 11- 2 
k) Com. Jour. 24 Noy. Lords’ Jour. 29 Nov. 1763. p) Stat. 31 Hen. VIII. c.10. Smith’s Commonw. 
lt) Lords’ Protest, ibid. b. 2, c. 3. Moor, 551. 4 Inst. 4. Hale of Parl. 140. 


m) Com. Jour. 20 Apr. 1762. 


attended with force and violence, as those which are only constructive breaches of the 

peace of the government inasmuch as they violate its good order.’’ Note to Binn’s Jus., 
Beiter : 

: (65) The contrary had been determined a short time before in the case of Mr. Wilkes 

by the unanimous judgment of Lord Camden and the court of Common Pleas. 2 Wils. 

251.—CHRISTIAN. P ’ : 

(66) The language of the protest upon this occasion is remarkably nervous; and the 
arguments in favor of privilege, even in the case of libel, are highly applicable to cases 
of privilege generally. See the extracts from the protest, p. 19, Howel’s St. Tr. 994.—- 
CHITTY, 

Binn’s Jus. (10 ed. 1895) 586. 
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tractandum et consilium impendendum, though not ad consentiendum (67) 
but, whenever of late years they have been members of the house of com- 
mons,(q) their attendance here hath fallen into disuse. (68 ). } 

Another privilege is, that every peer, by license obtained from the king, (69) 
may make another lord of parliament his proxy, to vote for him in his 
absence.(7) A privilege which a member of the other house can by no means 
have, as he is himself but a proxy for a multitude of other people. (s) 

Each peer has also a right, by leave of the house, when a vote passes con- 
trary to his sentiments, to enter his dissent on the journals of the house, with 
the reasons for such dissent; which is usually styled his protest.(70) ; 

All bills likewise, that may in their consequences any way affect the right 
of the peerage, are by the custom of parliament to have their first rise and 
beginning in the house of peers, and to suffer no changes or amendments in 

the house of commons. 

*169| *There is also one statute peculiarly relative to the house of lords; 

6 Anne, c. 23, which regulates the election of the sixteen representa- 
tive peers of North Britain, in consequence of the twenty-second and twenty- 
third articles of the union: and for that purpose prescribes the oaths, etc., to 
be taken by the electors; directs the mode of balloting; prohibits the peers 
electing from being attended in an unusual manner; and expressly provides, 
that no other matter shall be treated of in that assembly, save only the elec- 
tion, on pain of incurring a premunire. 

V. The peculiar laws and customs of the house of commons relate 
principally to the raising of taxes, and the election of members to serve in 
parliament. 

First, with regard to taxes: it is the ancient indisputable privilege and right 
of the house of commons, that all grants of subsidies or parliamentary aids do 


q) See Com. Jour. 11 Apr. 1614. 8 Feb. 1620. 10 fr} Seld. Baronage, p. 1, ¢. 1. 
Feb. 1625. 4 Inst. 48. s) 4 Inst. 12. 


(67) [For consulting and giving advice, though not for consenting. ] 

(68) On account of this attendance there are several resolutions before the restoration, 
declaring the attorney-general incapable of sitting among the commons. Sir Heneage 
Finch, member for the University of Oxford, afterwards Lord Nottingham and chancel- 
lor, was the first attorney-general who enjoyed that privilege. Sim. 28.—CHRISTIAN. 

Bowyer’s Com. on Const. Law Eng. (2 ed. 1846) 85. 

(69) And which the king has sometimes refused. 6, 27, 39, E. III.—Currty. 

This license has long ceased in Ireland; but the proxies in the English house of lords 
are still entered in Latin ex licentia regis. This created a doubt in November, 1788, 
whether the proxies in that parliament were legal on account of the king’s illness. (1 
Ld. Mountm. 342.) But this I conceive is now so much a mere form, that the license 
may be presumed. Proxies cannot be used in a committee. (Ib. 106. 2Ib. 191.) A 
proxy cannot sign a protest in England, but he could in Ireland. (2 Ib. 191.) 

The order that no lord should have more than two proxies was made 2 Car. I., because 
the Duke of Buckingham had no less than fourteen. 1 Rushw. 269. 

A similar order was made in Ireland, during Lord Stafford’s lieutenancy, to correct a 
like abuse. 

There is an instance in Wight, 50, where a proxy is called litera attornatts ad parlia- 
mentum, [By letter of attorney to Parliament, ] which it is in effect. The peer who has 
the proxy is always called in Latin procwrator, If a peer, after appointing a proxy, 
appears personally in parliament, his proxy is revoked and panied: 4 Inst. 13. By 
the orders of the house, no proxy shall vote upon a question of guilty or not guilty; and 
a spiritual lord shall only be a proxy for a spiritual lord, and a temporal lord for a 
temporal. Two or more peers may be proxy to one absent peer; but Lord Coke is of 
opinion (4 Inst. 12) that they cannot vote unless they all concur. 1 Woodd, 41. In 
ancient times a commoner might have acted as the proxy of a peer in the house of lords. 
See the memorable case of Sir Thomas Naxey, clerk.—CHRISTIAN. 

(70) Lord Clarendon relates, that the first instances of protests with reasons in England 
were in 1641, before which time they usually only set down their names as dissentient 
Pe a vote: the first regular protest in Ireland was in 1662. 1 Ld. Mountm, 402,— 
‘CHRISTIAN, 
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begin in their house, and are first bestowed by them;(¢) although their grants 
are not effectual to all intents and purposes, until they have the assent of the 
other two branches of the legislature.(71) The general reason, given for this 
exclusive privilege of the house of commons, is, that the supplies are raised 
upon the body of the people, and therefore it is proper that they alone should 
have the right of taxing themselves. This reason would be unanswerable, if 
the commons taxed none but themselves: but it is notorious that a very large 
share of property is in the possession of the house of lords; that this property 
is equally taxable, and taxed, as the property of the commons; and therefore 
the commons not being the so/e persons taxed, this cannot be the reason of 
their having the sole right of raising and modelling the supply. The true 
reason, arising from the spirit of our constitution, seems to be this. ‘The 
lords being a permanent hereditary body, created at pleasure by the king, 
are supposed more liable to be influenced by the crown, and when once 
influenced to continue so, than the commons, who are a temporary, 
elective body, freely *nominated by the people. It would therefore [*170 
be extremely dangerous to give the lords any power of framing new 

taxes for the subject; it is sufficient that they have a power of rejecting, if 
they think the commons too lavish or improvident in their grants. But so 
reasonably jealous are the commons of this valuable privilege that herein 
they will not suffer the other house to exert any power but that of rejecting; 
they will not permit the least alteration or amendment to be made by the 
lords to the mode of taxing the people by a money bill; under which appella- 
tion are included all bills, by which money is directed to be raised upon the 
subject, for any purpose or in any shape whatsoever; either for the exigen- 
cies of government, and collected from the kingdom in general, as the land- 
tax; or for private benefit, and collected in any particular district, as by 
turnpikes, parish rates, and the like.(72) Yet Sir Matthew Hale(z) men- 
tions one case, founded on the practice of parliament in the reign of Henry 
VI.,(w) wherein he thinks the lords may alter a money bill: and that is, if 
the commons grant a tax, as that of tonnage and poundage, for four years, 
and the lords alter it to a less time, as for ‘wo years; here, he says, the bill 
need not be sent back to the commons for their concurrence, but may receive 
the royal assent without further ceremony; for the alteration of the lords is 
consistent with the grant of the commons. But such an experiment will 
hardly be repeated by the lords, under the present improved idea of the 
privilege of the house of commons, and, in any case where a money bill is 
remanded to the commons, all amendments in the mode of taxation are sure 
to be rejected. (73) 


t) 4 Inst. 29. to this case by Sir. Heneage Finch, Com. Jour. 22 
aw) On Parliaments, 65, 66. Apr. 1671. 
w) Year Book, 33 Hen. vi. 17. But see the answer 


(71) ‘‘ All bills for raising revenue shall originate in the House of Representatives; but 
the Senate may propose or concur with amendments, as on other bills.” Const. U. S., 
art. 1, sect. 7.—SHARSWOOD. : é a 

(72) This rule is now extended to all bills for canals, paving, provisions for the poor, 
and to every bill in which tolls, rates, or duties are ordered to be collected; and also to all 
bills in which pecuniary penalties and fines are imposed for offences. (3 Hats. 110.) But 
it should seem it is carried beyond its original spirit and intent, when the money raised 
is not granted to the crown. | 

Upon the application of this rule there have been many warm contests between the 
lords and commons, in which the latter seem always to have prevailed. See many con- 
ferences collected by Mr. Hatsel, in his Appendix to the 3d vol. ae 

In Appendix D, the conference of 20 and 22 April, 1671, the general question is debated 
with infinite ability on both sides, but particularly on the part of the commons in an 
argument drawn up by Sir Heneage Finch, then attorney-general.—CHRISTIAN. : 

(73) In the United States all questions of revenue are in their first stages in the hands 
of the House Committee of Ways and Means, and in their last, in charge of the Senate 
Committee on Finance. Congressional Government ; Wilson, p. 169. 
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Next, with regard to the election of knights, citizens, and burgesses; we 
may observe that herein consists the exercise of the democratical part of our 
constitution: for in a democracy there can be no exercise of sovereignty but 
by suffrage, which is the declaration of the people’s will. In all democracies, 

therefore, it is of the utmost importance to regulate by whom, and in 
*171] what manner, the suffrages are to*be given. And the Athenians were 

so justly jealous of this prerogative, that a stranger who interfered in 
the assemblies of the people, was punished by their laws with death; because 
such a man was esteemed guilty of high treason, by usurping those rights of 
sovereignty to which he had no title. In England, where the people do not de- 
bate in a collective body, but by representation, the exercise of this sovereignty 
consists in the choice of representatives. The laws have therefore very strictly 
guarded against usurpation or abuse of this power, by many salutary provi- 
sions; which may be reduced to these three points, 1. The qualifications of the 
electors. 2. The qualifications of the elected. 3. The proceedings at elections. 

1. As tothe qualifications of the electors. The true reason of requiring 
any qualification, with regard to property, in voters, is to exclude such per- 
sons as are in so mean a situation that they are esteemed to have no will of 
their own. If these persons had votes, they would be tempted to dispose 
of them under some undue influence or other. ‘This would give a great, an 
artful, or a wealthy man, a larger share in elections than is consistent with 
general liberty. If it were probable that every man would give his vote 
freely and without influence of any kind, then, upon the true theory and 
genuine principles of liberty, every member of the community, however poor, 
should have a vote in electing those delegates, to whose charge is committed 
the disposal of his property, his liberty, and his life. But, since that can hardly 
be expected in persons of indigent fortunes, or such as are under the immediate 
dominion of others, all popular states have been obliged to establish certain 
qualifications; whereby some, who are suspected to have no will of their own, 
are excluded from voting, in order to set other individuals, whose wills may 
be supposed independent, more thoroughly upon a level with each other. (74) 

And this constitution of suffrages is framed upon a wiser principle, with 

us, than either of the methods of voting, by centuries or by tribes, 
*172] among the Romans. In the method *by centuries, instituted by 

Servius Tullius, it was principally property, and not numbers, that 
turned the scale: in the method by tribes, gradually introduced by the trib- 
unes of the people, numbers only were regarded, and property entirely 
overlooked. Hence the laws passed by the former method had usually too 
great a tendency to aggrandize the patricians or rich nobles; and those by 
the latter had too much of a levelling principle. Our constitution steers 
between the two extremes. Only such are entirely excluded, as can have no 
will of their own: there is hardly a free agent to be found, who is not entitled 
to a vote in some place or other in the kingdom. Nor is comparative wealth. 
or property, entirely disregarded in elections; for though the richest man has. 
only one vote at one place, yet, if his property be at all diffused, he has’ 
probably a right to vote at more places than one, and therefore has many | 
representatives. This is the spirit of our constitution: not that I assert it is’ 
in fact quite so perfect(x) as I have here endeavored to describe it; for, if 


(x) The candid and intelligent reader will appl have too great a tendency to produce. The incurva- 
this observation to many other parts of the wor tions of practice are then the most notorious when 
betore him, wherein the constitution of our laws and compared with the rectitude of the rule; and to 
government are represented as nearly approaching elucidate the clearness of the spring conveys the 
to perfection, without descending to the invidious strongest satire on those who have polluted or dis- 
task of pointing out such deviations and corruptions turbed it. 
as length of time and a loose state of national morals 


vi? eset Com’s. on Const. Law Eng. (2 Ed. 1846) 71. Ballot Act, 35 and 36 
Tict., 1872. 
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any alteration might be wished or suggested in the present frame of parlia- 
ments, it should be in favor of a more complete representation of the 
people. (75) . 

But to return to our qualifications; and first those of electors for knights 
of the shire. 1. By statute 8 Hen. VI. c. 7 and TOU rete Vlc, 2, 
(amended by 14 Geo. III. c. 58,)(76) the knights of the shire shall be 
chosen of people whereof every man shall have freehold to the value of forty 
shillings by the year within the county; which (by subsequent statutes) is 
to be clear of all charges and deductions, except parliamentary and parochial 
taxes.(77) The knights of shires are the representatives of the landholders, 
or landed interest of the kingdom: their electors must therefore have estates 
in lands or tenements, within the county represented: these estates must be 
freehold, that is, for term of life at least; because beneficial leases for long 
terms of years were not in use at the making of these statutes, and copy- 
holders were then little better than villeins, absolutely dependent upon their 
lords: this freehold must be of forty shillings annual value; because 
that sum would then, with proper industry, furnish all the *necessa- [*173 
ties of life, and render the freeholder, if he pleased, an independent 
man. For Bishop Fleetwood, in his chronicon preciosum, written at the 
beginning of the present century, has fully proved forty shillings in the reign 
of Henry VI. to have been equal to twelve pounds fer annum in the reign 
of Queen Anne; and, as the value of money is very considerably lowered 
since the bishop wrote, I think we may fairly conclude, from this and other 
circumstances, that what was equivalent to twelve pounds in his days is 
equivalent to twenty at present. The other less important qualifications of 
the electors for cqunties in England and Wales may be collected from the 
statutes cited in the margin,(y) which direct, 2. That no person under 


(y) Tand8W.III. c. 25. 10 Anne, c. 23. 31Geo.II.c.14. 3Geo. III. c. 24. 2Geo. II. c.21. 18 Geo. Il. c. 18. 


(75) The representation of the people of England in the House of Commons has been 
fixed by 30 and 31 Vict.,c. 102. Representation of the people of Scotland by the same 
Act, c. 48, and that of Ireland also by the same Act, c. 49, the law on this subject 
is known as The Representation of the People Act, 1884. The existing franchises may be 
grouped under the three heads of qualification—Property, Occupation and Residence, the 
qualifications may be found in Anson’s Law and Custom of the Const., p. 109, e¢ seg. 

(76) The 14 Geo. III. c. 58 made the residence of the electors and the elected in their 
respective counties, cities, and boroughs no longer necessary. It had been required 
from both by a statute passed in the 1 Hen. V.c. 1, 8 Hen. VI. c. 7, and 23 Hen. VL. c. 14. 

Yet in the year 1620 it was determined by the house of commons that these statutes 
are only directory, and not conclusory, and the high-sheriff of Leicestershire was cen- 
sured for not returning one who had a majority of votes, because he was not resident 
within the county. The house declared him to be duly elected, and ordered the return 
to be amended. 6 Com. Jour. 515.—CHRISTIAN. ee 

(77) Property qualifications in England are: Freehold of forty shillings clear yearly 
value, if an estate of inheritance, or in occupation, or acquired by marriage settlement, 
devise, benefice or office. 2 and 3 Will. IV., c. 45, s. 18. Freehold of £5 clear yearly 
value, if an estate for life not in occupation or acquired as above described. 30 and 31 
Vict. 102, s. 5. Copyhold or any tenure other than freehold, of £5 clear yearly value. 

Leasehold (1) of £5 clear yearly value, if originally created for a term of not less than 
sixty years. 30 and 31 Vict., c. 102,s.5. (2) Of £50 clear yearly value, if originally 
created for a term of not less than twenty years. 2 and 3 Will. IV., c. 45, s. 20. : 

In Scotland:—Lands and heritages in proprietorship of £5 yearly value, as appearing 
in the valuation roll. y : gy 

Leasehold £10 clear yearly value if for life or originally created for a term of fifty- 
seven years; of £50 clear yearly value if originally created for a term of not less than 
nineteen years. 31 and 32 Vict., c. 48, s. 5. : lee 

In Ireland:—Freehold of £5 net annual value. Rent charges (subject to provisions of 48 
Vict., c. 3, s. 4) and leases for life or lives of £20 clear annual value. . 

Leasehold of £10 clear annual value if created originally fora term of sixty years; of 
£20 clear annual value if originally created for a term of fourteen years. 13 and 14 
Vict., c. 69, 8. 2; 35 Geo. III. (Irish Act), c. 29, ss. 25, 30. 
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twenty-one years of age shall be capable of voting for any member. This 
extends to all sorts of members, as well for boroughs as counties; as does also 
the next, viz. 3. That no person convicted of perjury, or subornation of 
perjury, shall be capable of voting in any election. 4. That no person shall 
vote in right of any freehold, granted to him fraudulently to qualify him to 
vote. Fraudulent grants are such as contain an agreement to reconvey, or 
to defeat the estate granted; which agreements are made void, and the estate 
is absolutely vested in the person to whom it is so granted. And, to guard 
the better against such frauds, it is further provided, 5. That every voter 
shall have been in the actual possession, or receipt of the profits, of his free- 
hold to his own use for twelve calendar months before; except it came to 
him by descent, marriage, marriage-settlement, will, or promotion to a bene- 
fice or office.(78) 6. That no person shall vote in respect of an annuity or 
rent-charge, unless registered with the clerk of the peace twelve calendar 
months before.(79) 7. That in mortgaged or trust estates, the person in 
possession, under the above-mentioned restrictions, shall have the vote. 8. 
That only one person shall be admitted to vote for any one house or tenement, 
to prevent the splitting of freeholds.(80) 9. That no estate shall qualify a 
voter, unless the estate has been assessed to some land-tax aid, at least twelve 
months before the election.(81) 10. That no tenant by copy of court-roll 


(78) Law and custom of the Const. ; Anson, 109 é¢ seq. ue8- 

(79) It must be an annuity or rent-charge issuing out of a freehold estate; and if it 
accrue or devolve by operation of law within a year of the election, a certificate of it 
must be entered with the clerk of the peace before the first day of the election. 3 Geo. 
III. c. 24, Heyw. 145.—CHRISTIAN. p 

(80) This is true only when a freehold estate is split and divided by the grantor in 
order to multiply votes, and for election purposes. It would be highly unreasonable and 
absurd to suppose (though it has been so contended) that it extends to every case, where 
a person fairly, and without any particular view to an election, purchases a part.of a 
greater estate. It is part of the freeholder’s oath that the estate has not been granted 
to him fraudulently on purpose to qualify him to give his vote. The one vote, I pre- 
sume, was intended for the part retained by the grantor; for, if the whole had been 
granted out thus fraudulently, no vote at all could have been given forit. See this sub- 
ject treated fully in Mr. Heywood’s Law of Elect. 99. It cannot, I should think, be 
considered a fraudulent grant under any statute if a person should purchase an estate 
merely for the sake of the vote, if he buys it absolutely, and without any reservation or 
secret agreement between the grantor and himself. 

But it never has been supposed that this statute extends to cases which arise from 
operation of law, as devises, descents, etc., as if an estate should descend to any number 
of females, the husband of each would have a right to vote, if his interest amounted to 
40s. a year. 

A husband may vote for his wife’s right of dower, without an actual assignment of it 
by metes and bounds. 20 Geo. III. c. 17, 2 12. 

© or more votes may be given successively for the same estate or interest at the 
same election; as where a freeholder votes and dies, his heir or devisee may afterwards 
vote at the same election. And it seems to be generally true, that where no length of 
possession is required by any act of parliament, the elector may be admitted to vote, 
though his right accrued since the commencement of the election. 1 Doug. 272. 2 Lud. 
427.—CHBRISTIAN. 

(81) This is altered by 20 Geo. III. c. 17. The estate shall be assessed to the land-tax 
six months before the election, either in the name of the voter or his tenant; but, if he 
has acquired it by marriage, descent, or other operation of law, in that case it must have 
been assessed to the land-tax within two years before the election, either in the name 
of the predecessor, or person through whom the voter derives his title, or in the name 
of the tenant of such person. 

This requisite of assessment was intended to prevent fraud and confusion, by having a 
ready proof of the existence of the estate of the voter, and some measure of its value; 
but it is itself perhaps a greater evil than it was intended to remove; for an omission or 
irregularity in the assessment operates as a disfranchisement. Every freeholder, who 
wishes to preserve the important privilege of voting, must carefully examine every year 
the assessment, when it is stuck upon the church-door, to see that he is duly assessed; 
and if he is not, he may appeal to the commissioners, and he may any time afterwards 
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shall *be permitted to vote as a freeholder. Thus much for the [*174 
electors in counties. (82) 

As for the electors of citizens and burgesses, these are supposed to be the 
mercantile part of trading interest of this kingdom. But, as trade is of a 
fluctuating nature, and seldom long fixed in a place, it was formerly left to 
the crown to summon, vo ve nata, the most flourishing towns to send repre- 
sentatives to parliament. So that as towns increased in trade, and grew 
populous, they were admitted to a share in the legislature. But the misfortune 
is, that the deserted boroughs continued to be summoned, as well as those to 
whom their trade and inhabitants were transferred; except a few which 
petitioned to be eased of the expense, then usual, of maintaining their mem- 
bers: four shillings a day being allowed for a knight of the shire, and two 
shillings for a citizen or burgess; which was the rate of wages(83) established 


apply to the clerk of the peace, and upon payment of 1s. may examine the duplicate 
returned to the sessions: but it seems that he is then too late to correct an error, unless 
he has previously appealed to the commissioners; but from the judgment of the commis- 
sioners an appeal lies to the next quarter sessions.—CHRISTIAN. 

(82) By 22 Geo. III. c. 41, no person employed in managing or collecting the duties of 
excise, customs, stamps, salt, windows, or houses, or the revenue of the postoffice, or in 
conveying of mails, shall vote at any election, under a penalty of £100. This act does 
not extend to commissioners of land-tax, or persons acting under them, nor to freehold 
offices held or granted by letters patent. By the 43 Geo. III. c. 25, no officer of revenue 
in Ireland shall vote at elections, under penalty of £100 and be incapacitated, unless he 
hold by patent. 

Any person receiving alms or parish relief within a year before the election, is thereby 
disqualified from voting, except he be a qualified freeholder. Sim. Elect. Law, 102. But 
charity donations, by will annually distributed, or otherwise, do not disqualify. 1 Peck. 
Elect. Law, 510. Heyw. County Elect. Law, 186. And militia-men, if otherwise quali- 
fied, are not disqualified by their families receiving parish relief while they are on actual 
service. 18 Geo. III. c. 59, s. 25. 

By the 51 Geo. III. c. 119, justices of the peace, and ali other persons employed under 
the police act 51 Geo. III. c. 119, are incapacitated from voting, or within six months 
after they have quitted office. 

Elections for cities and towns, which are counties of themselves, are under nearly the 
same regulations as elections for other counties. By the 19 Geo. II. c. 28, the voter must 
have been in the actual possession or receipt of the rents of gos. or higher freehold, 
twelve calendar months next before the election, except such freehold came to him by 
descent, marriage, devise, presentation, or promotion, on pain of suffering the penalties 
ordained by the 10 Anne, c. 23. But this act does not extend to persons voting in right 
of any rents, messuages, or seats, belonging to any office, not usually charged to the land- 
tax. The statutes of W. III. and ro Anne, respecting the splitting and multiplication of 
freeholds and fraudulent conveyances, extend to cities and towns which are counties of 
themselves. And all corrupt practices to carry such elections by means of grants 
of annuities and rent-charges issuing out of freeholds, have been put upon the same 
footing as if carried on to procure elections for counties. : ; 

Women, deaf, dumb, and blind persons, lunatics, peers, papists refusing the oaths of 
allegiance and abjuration, outlaws, persons excommunicated, guilty of felony or bribery, 
(2 Geo. II. c. 24,) and copyholders under £50 a year (31 Geo. III. c. 14) are entirely 
excluded from the right to vote. But the Gloucestershire committee determined that 
customary freeholders are entitled to vote. Heyw. Elect. Law, 41. : : : 

Aliens become denizens by letters patent, or naturalized by act of parliament, if quali- 
fied in other respects, may enjoy the elective franchise. So by the 13 Geo. III. c. 3, 
foreign seamen serving two years in an English ship in time of war, by virtue of the 
king’s proclamation, and all foreign Protestants and Jews residing seven years in any of 
our American colonies without being absent two months at a time, and all foreign Pro- 
testants serving there two years in a military capacity, or being three years employed in 
the whale-fishery, without afterwards absenting themselves from the king’s dominions 
for more than one year, (except those disabled by the 4 Geo. II. c. 21,) are ipso facto 
naturalized, and consequently may acquire the right to vote at elections of members of 
parliament in the same manner as natural born subjects. See further as to the qualifica- 
tion of electors, Com. Dig. Parliament, D. 5 to 10.—CHITTY. aie ; 

(83) The term “salary” as used in Art. II, sec. 8, of the constitution of Pennsylvania, 
is to be considered as synonymous with the term ‘‘ wages.” Comm. ex vel. Wolfe v. 


Butler, 99 Pa. 541 (1882). 
Vor, I.—rII. 161 
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in the reign of Edward III.(z)(84) Hence the members for boroughs now 
bear above a quadruple proportion to those for counties, and the number of 


(z) 4 Inst. 16. 


(84) Lord Coke, in the page referred to by the learned judge, says that bs a of 
wages hath been time out of mind, and that it is expressed in many records; and, for 
example, refers to one in 46 Edw. III., where this allowance is made to one of the 
knights for the county of Middlesex. But Mr. Prynne’s fourth Register of Parliamentary 
Writs is confined almost entirely to the investigation of this subject, and contains a very 

articular chronological history of the writ de eaxpensis militum, civium, et burgensium, 
fooumerntae the expenses of the soldiers, citizens and burgesses, ] which was framed to 
enforce the payment of these wages. Mr. Prynne is of opinion that these wages had no 
other origin than that principle of natural equity and justice guz senti commodum, debet 
sentire et onus. [He who derives the advantage, ought also to bear the charge.] (p. 5.) 

And Mr. Prynne further informs us, ‘‘that the first writs of this kind extant in our 
records are coeval with our king’s first writs of summons to elect and send knights, citi- 
zens, and burgesses to parliament, both of them being first invented, issued, and recorded 
together in 49 Hen. III., before which there are 10 memorials nor evidences of either of 
those writs in our historians or records.”’ (p.2.) The first writs direct the sheriff to levy 
from the community, 2. ¢. the electors of the county, and to pay the knights, rationabiles 
expensas suas in veniendo ad dictum parliamentum, ibidem morando, et exinde ad pro- 
pria redeundo. [Their reasonable expenses in coming to the said parliament, during 
their attendance their, and for their return home.} And when the writs of summons 
were renewed in the 23d of Edw. I., these writs issued again in the same form at the end 
of the parliament, and were continued in the same manner till the 16 Edw. II., when’ 
Mr. Prynne finds the ‘‘ memorable writs,’’ which first reduced the expenses of the repre- 
sentatives to a certain sum by the day, viz., 4s. a day for every knight, and 2s. for every 
citizen and burgess; and they specified also the number of days for which this allowance 
was to be made, being more or less according to the distance between the place of meet- 
ing in parliament and the member’s residence. When this sum was first ascertained in 
the writ, the parliament was held at York, and therefore the members for Yorkshire 
were only allowed their wages for the number of days the parliament actually sat, being 
supposed to incur no expense in returning to their respective homes; but, at the same 
time, the members for the distant counties had a proportionate allowance in addition. 
Though, from this time, the number of days and a certain sum are specifically expressed 
in the writ, yet Mr. Prynne finds a few instances after this where the allowance isa less 
sum; and, in one, where one of the county members had but 3s. a day, because he was 
not, in fact, a knight. But, with those few exceptions, the sum and form continued 
with little or no variation. Mr. Prynne conjectures, with great appearance of reason, that 
the members at that time enjoyed the privilege of parliament only for the number of days 
for which they were allowed wages, that being considered a sufficient time for their return 
to their respective dwellings. (p. 68.) But this allowance, from its nature and origin, did 
not preclude any other specific engagement or contract between the member and his 
constituents; and the editor of Glanville’s Reports has given in the preface, p. 23, the 
copy of a curious agreement between John Strange, the member for Dunwich, and his 
electors, in the 3 Edw. IV. 1463, in which the member covenants ‘‘ whether the parlia- 
ment hold long time or short, or whether it fortune to be prorogued, that he will take 
for his wages only a cade and half a barrel of herrings, to be delivered by Christmas.” 

In Scotland the representation of the shires was introduced or confirmed by the author- 
ity of the legislature, in the seventh parliament of James I., anno 1427, and there it is at 
the same time expressly provided, that “the commissares sall have costage of them of 
ilk schire, that awe compeirance in parliament.’—JZurray’s Stat. : 

It is said that Andrew Marvell, who was member for Hull in the parliament after the 
restoration, was the last person in this country that received wages from his constituents. 
Two shillings a day, the allowance to a burgess, was so considerable a sum in ancient 
times, that there are many instances where boroughs petitioned to be excused from send- 
ing members to parliament, representing that they were engaged in building bridges, or 
other public works, and therefore unable to bear such an extraordinary expense. (Pryn. 
on 4 Inst. 32.) And it is somewhat remarkable, that from the 33 Edw. III. and uniformly 
through the five succeeding reigns, the sheriff of Lancashire returned, zon sunt ahque 
ctvitates seu burgt infra comitatum Lancastre, de quibus aligui cives vel burgenses ad 
dictum parliamentum venire debent seu solent, nec possunt propter eorum debilitatem et 
paupertatum. [There are no cities nor boroughs within the county of Lancaster, from 
which any citizens or burgesses either ought or are accustomed to attend the said parlia- 
ment, nor can they on account of their poverty and decay.] But, from these exemp- 
tions in ancient times, and the new creations by the king’s charter, which commenced 
in the reign of Edw. IV., who, in the seventeenth year of his reign, granted to the 
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parliament men is increased since Fortescue’s time, in the reign of Henry the 
Sixth, from 300 to upwards of 500, exclusive of those for Scotland. The 
universities were in general not empowered to send burgesses to parliament; 
though once, in 28 Edw. I., ‘when a parliament was summoned to consider of 
the king’s right to Scotland, there were issued writs which required the 
university of Oxford to send up four or five, and that of Cambridge two or 
three, of their most discreet and learned lawyers for that purpose.(@) But 
it was king James the First who indulged them with the permanent privilege 
to send constantly two of their own body: to serve for those students who, 
though useful members of the community, were neither concerned in the 
landed nor the trading interest; and to protect in the legislature the rights of 
the republic of letters. The right of election in boroughs is various, 
depending entirely on the several charters, customs, and constitutions of the 
respective places, which has occasioned infinite disputes; though now, 

by statute *2 Geo. II. c. 24, the right of voting for the future shall [*175 
be allowed according to the last determination of the house of com- 

mons concerning it.(85) And by the statute 3 Geo. III. c. 15, no freeman 


(a) Prynne, Parl. Writs, i. 345. 


borough of Wenlock the right of sending one burgess to parliament, (Sim. 97,) the 
number of the members of the house of commons perpetually varied till the 29 Car. II. 
who in that year granted, by his charter, to Newark, the privilege of sending representatives 
to parliament, which was the last time that this prerogative of the crown was exercised. 
(1 Doug. El. 69.) Since the beginning of the reign of Henry VIII. the number of the 
representatives of the commons is nearly doubled; for, in the first parliament, the house 
‘consisted only of 298 members: 260 have since been added by act of parliament, or by 
the king’s charter, either creating new or reviving old boroughs. The legislature added 
twenty-seven for Wales, by 27 Hen. VIII. c. 26; four for the city and county of Chester, 
by 34 Hen. VIII. c. 13; four for the county and city of Durham, by 25 Car. II. c. 9; and 
forty-five for Scotland, by the act of union: in all, 80; and 180 have been added by 
charter. 

Henry VIII. created or restored by charter 4 See Pref. to Glanv. Rep. 
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180 
Parliament hascreated ......... 80 


In the first parliament of Henry VIII. . . 298 
In all 558 the present number. 


To the first parliament of James I. the members of the upper house were 78, of the 
lower, 370. 5 Parl. Hist. 11.—CHRISTIAN. ne! 

(85) That statute was merely retrospective, or only made the last determination of the 
right prior to the statute conclusive, without having any influence over decisions subse- 
quent to the 2 Geo. II. And this provision was omitted in Mr. Grenville’s excellent act, 
so that the same question, respecting the right of election in some places, was tried over 
again every new parliament; but, to supply this defect, it was enacted by the 28 Geo. III. 
c. 52, that whenever a committee shall be of opinion that the merits of a petition depend 
upon a question respecting the right of election, or the appointment of the returning 
officer, they shall require the counsel of the respective parties to deliver a statement of 
the right for which they contend, and the committee shall then report to the house those 
statements, with their judgment thereupon; and, if no person petition within a twelve- 
month, or within fourteen days after the commencement of next session, to oppose such 
judgment, it is final and conclusive forever. But, if such a petition be presented, then, 
before the day appointed for the consideration of it, any other person, upon his petition, 
may be admitted to defend the judgment; and a second committee shall be appointed, 
exactly in the same manner as the first, and the decision of that committee puts an end 
to all future litigation upon the point in question. —CHRISTIAN. 
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of any city or borough (other than such as claim by birth, marriage, or servi- 
tude) shall be admitted to vote therein, unless he hath been admitted to his 
freedom twelve calendar months before. (86) (87) 

2. Next, as to the qualifications of persons to be elected members of the 
house of commons. Some of those depend upon the law and custom of 
parliament, declared by the house of commons;() others upon certain 
statutes. And from these it appears, 1. That they must not be aliens 
born,(c) or minors.(d) 2. That they must not be any of the twelve 
judges, (e) because they sit in the lords’ house; nor the clergy,(/) for they 
sit in the convocation;(88) nor persons attainted of treason or felony, ( ¢) for 
they are unfit to sit anywhere. 3. That sheriffs of counties, and mayors and 
bailiffs of boroughs, are not eligible in their respective jurisdictions, as being 
returning officers;(#) but that sheriffs of one county are eligible to be 
knights of another.(7)(89) 4. That, in strictness, all members ought to 
have been inhabitants of the places for which they are chosen;(#) but this, 


b) 4 Inst. 47, 48. (hk) Bro. Abr. t. Parliament,7. Com. Jour. 2 June, 

() Bee e 162. 1604; 14 April, 1614; 22 March, 1620; 2, 4, 15 June, 17 
) Ibid. Nov. 1685. Hale of Parl. 114. 

e) Com. Jour. 9 Nov. 1605. (4) 4 Inst. 48. Whitelocke of Parl. ch. 99, 100, 

y, Com.JJour. 13 Oct. 1558, 8 Feb. 1620, 17 Jan. 1661. 101. 

g) Com. Jour. 21 Jan. 1580, 4 Inst. 47, (k) Stat. 1 Hen. V.c.1. 23 Hen. VI. e. 15. 


(86) This is called the Durham act, and it was occasioned by the corporation of Durham 
having, upon the eve of an election, in order to serve one of the candidates, admitted 
215 honorary freemen. Some corporations have the power of admitting honorary free- 
men, viz., persons who, without any previous claim or pretension, are admitted to all the 
franchises of the corporation. The Durham act is confined to persons of that description 
solely. It has frequently been contended, that if honorary freemen are created for the 
occasion, that is, merely for an election purpose, it is a fraud upon the rights of election; 
and that by the common law, as in other cases of fraud, the admission and all the con- 
sequences would be null and void; that within the year, by the statute, fraud was pre- 
sumed; but that, after that time, the statute left the necessity of proving it upon those 
who imputed it. But, in the Bedford case, (2 Doug. 91,) the committee were clearly of 
opinion that the objection of occasionality did not lie against freemen made above a year 
before the election.—CHRISTIAN. 

(87) Residence as a householder or lodger, is now a uniform qualification in counties 
and boroughs throughout the United Kingdom; the difficulties respecting these fran- 
chises consist in the ascertainment of the law respecting rating, on which the household 
franchise depends, and in the distinction of a householder from a lodger, for the 
law on these subjects see 30 and 31 Vict., c. 102; 31 and 32 Vict., c. 48, c. 41; 41 and 42 
Vict., c. 26; and 48 Vict., c. 3. See also for a discussion on this subject Law and Custom 
of Const., Anson 111, e¢ seq. 

(88) In 1785, a committee of the house of commons decided that a person who had 
regularly been admitted to a deacon’s orders was capable of being a member of that 
house. (See 2 Lud. 269.) The celebrated case of Mr. Horne Tooke, who had taken 
priest’s orders early in life, but who had long given up the clerical character, brought 
this question fully before the house, and produced a legislative decision which sets it 
finally atrest. This gentleman having been returned for Old Sarum, and taken his seat, 
a committee was appointed to search for precedents respecting the eligibility of the 
clergy for admission into the house of commons, who reported that there are few in- 
stances of return with particular additions till the 8th of Hen. IV.; for then the practice 
of returning citizens and burgesses by indentures annexed to the writs first prevailed, 
yet they find five with the addition of clericus. In the course of the discussion on the 
question, the prime minister proposed that a bill should be brought in to declare the 
clergy ineligible, and by that means to remove all doubts in future. The statute 41 
Geo. III. c. 73 was accordingly passed, by which it is enacted that no person having 
been ordained to the office of priest or deacon, is or shall be capable of being elected to 
serve in parliament as a member of the house of commons, and if any such person shall 
sit in the house he shall forfeit 500/. a day, and become incapable of holding any prefer- 
ment or office under his majesty. But the statute was not to extend to members during 
that parliament.—CxirTry. 

(89) Two decisions of committees are agreeable to what is advanced in the text. In 

_.the first, it was determined that the sheriff of Berkshire could not be elected for Abing- 
don, a borough within that county. (1 Doug. 419.) In the second, that the sheriff of 
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having been long disregarded, was at length entirely repealed by statue'14 
Geo. III. c. 58. 5. That no persons concerned in the management of any 
duties or taxes created since 1692, except the commissioners of the treasury, (/) 
nor any of the officers following,(m) (viz., commissioners of prizes, trans- 
ports, sick and wounded, wine licenses, navy, and victualling; secretaries or 
receivers of prizes; comptrollers of the army accounts; agents for regiments; 
governors of plantations and their deputies; officers of Minorca or 

Gibraltar; officers of the excise and customs; *clerks or deputies in [*176 
the several offices of the treasury, exchequer, navy, victualling, 

admiralty, pay of the army or navy, secretaries of state, salt, stamps, appeals, 
wine licenses, hackney coaches, hawkers, and pedlars, ) nor any persons that 
hold any new office under the crown created since 1705,(7) are capable of 
being elected or sitting as members.(g0) 6. That no person having a pen- 
sion under the crown during pleasure, or for any term of years, is capable 
of being elected or sitting.(0)(91) 7. That if any member accepts an 
office under the crown, except an officer in the army or navy accepting 
a new commission, his seat is void; but such member is capable of being 
re-elected.(f) 8. That all knights of the shire shall be actual knights, 
or such notable esquires and gentlemen as have estates sufficient to be 
knights, and by no means of the degree of yeomen.(g) This is reduced 
to a still greater certainty, by ordaining, 9. That every knight of a shire 
shall have a clear estate of freehold or copyhold to the value of six 
hundred pounds per annum, and every citizen and burgess to the value of 
three hundred pounds; except the eldest sons of peers, and of persons quali- 
fied to be knights of shires, and except the members for the two universi- 
ties:(7) which somewhat balances the ascendant which the boroughs have 
gained over the counties, by obliging the trading interest to make choice of 
landed men; and of this qualification the member must make oath, and give 
the particulars in writing, at the time of his taking his seat.(s) But, sub- 
ject to these standing restrictions and disqualifications, every subject of the 
realm is eligible of common right; though there are instances wherein per- 
sons in particular circumstances have forfeited the common right, and have 


2) Stat. 5 & 6 W. and M. c. 7. (p) Stat. 6 Anne, c. 7. 
fm Stat. 11 & 12 W. il. c.2. 12 &18 W. III. c. 10. (q) Stat. 23 Hen. VI. c. 16. 
6 Anne, c.7. 15 Geo. II. c. 22. r) Stat. 9 Anne, c. 5. 
mw) Stat. 6 Anne, c. 7. &) Stat, 33 Geo. II. c. 20. 
{3} Stat.6 Anne, c.7. 1 Geo. c. 56. 


Hampshire could be elected for the town of Southampton, within that county, because 
Southampton is a county of itself, and is as independent of Hampshire as of any other 
county. 4 Doug. 87.—CHRISTIAN. : , 

(90) That is, while they hold those offices. Persons holding contracts for the public 
service (22 Geo. III. c. 45) and commissioners for auditing public accounts (25 Geo. II. 
c. 53) are ineligible. But the former statute does not extend to corporations or com- 
panies, existing at the passing of the act, of ten partners, or to members of the house 
upon whom public contracts may devolve by descent, marriage, or will, until they have 
been in possession of the same for twelve months. The law is similar with regard to 
Ireland. : ‘ ; ee 

By the 51 Geo. III. c. 119, police magistrates appointed under that act are ineligible 
during the continuance of their office. 

By the 52 Geo. III. c. 144, if a member of the house of commons become bankrupt, 
he is during twelve calendar months from the issuing of the commission, unless it be 
superseded, or he pay his creditors, incapable of exercising his parliamentary functions. 

By the 6 Anne, c. 7, s. 26, if a member accept any office of profit from the crown (in 
existence prior to 1705) he thereby vacates his seat, but he may be re-elected. ; 

A member cannot resign: the only way therefore of withdrawing from parliament is to 
_ ebtain from the crown (which is a matter of course) the stewardship of the Chiltern 
Hundreds. This being considered an office of profit for this purpose, is a convenient 
expedient for the vacating of seats.—CHITTY. 

"both But he may be re-elected. Bowyer’s Com. on Const. Law Eng. (2 ed. 1846) 77. 
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been declared ineligible for that parliament by vote of the house of com- 
mons,(¢) or forever by an act of the legislature.(~)(92) But it was an 
unconstitutional prohibition, which was grounded on an ordinance of the 
house of lords, (#) and inserted in the Aing’s writs for the parliament 
*177] holden at Coventry, 6 Hen. IV., that no apprentice or *other man of 
the law should be elected a knight of the shire therein: (sia return 
for which, our law books and historians(y) have branded this parliament 
with the name of parliamentum indoctum, or the lacklearning parliament; 
and Sir Edward Coke observes, with some spleen, (2) that there was never a 
good law made thereat. ‘ . 

3. The third point, regarding elections, is the method of proceeding 
therein. ‘This is also regulated by the law of parliament, and the several 
statutes referred to in the margin;(@) all which I shall blend together, and 
extract out of them a summary account of the method of proceeding to 
elections. (93) 

As soon as the parliament is summoned, the lord chancellor (or, if a 
vacancy happens during the sitting of parliament, the speaker, by order of 
the house, and without such order, if a vacancy happens by death, or the 
member’s becoming a peer,(94) in the time of a recess for upwards of twenty 


t e 163. 18. 19 Geo. II. c. 28. 10 Geo, Iil.c. 16. 11 Geo, III. 
Ma Paget T..¢c. 28. c. 42. 14Geo. III.¢ 15. 15 Geo. III. ¢. 36. 28 Geo. 
(w) 4 Inst. 10, 48. Pryn. Plea for Lords, 379. 2 III. ¢.52, 32 Geo. III. c. 1. 36 Geo. Ul. c. 59. 42 

Whitelocke, 359, 368. Geo. III. c. 84. 47 Geo. III. c. 1, and 53 Geo. {iI c. 
(x) Pryn. on 4 Inst. 13. 71. Other statutes have been passed as to elections, 
(y) Walsingh, A. D. 1405. the whole of which are enumerated in Mr. Shep- 
(z) 4 Inst. 48. herd’s “Summary of Election Law,” lately pub- 
(a) 7 Hen. IV. c. 15. 8 Hen. VI.c.7. 23 Hen. VI. lished, But the latest is 7 & 8 Geo. IV c. 37. 

ec. 14, 1 W.and M. sts1,c.2. 2 W. and M.st. 1, c.7. By sect. 1 of this statute, persons employed by can- 

5&6 W.and M.c. 20. 7W.II.¢c.4. 7&8W.III. didates at elections are disqualified from voting. 

c.7,andc. 25. 10&11 W.IIl.c.7. 12 &13 W. III. By sect. 5, voters are exempt from serving as con- 

ec. 10. 6 Anne, c. 23. 9 Anne,c.5,10 Anne,c.19and stables during elections. 

©. 83. 2 Geo. II. c. 24. 8 Geo. II. c. 30. 18 Geo. II. c. 


(92) This clause from the word though has been added since 1769, the time when the 
Middlesex election was discussed in the house of commons. The learned judge, upon 
that occasion, maintained the incapacity of Mr. Wilkes to be re-elected that parliament, 
in consequence of his expulsion; and, as he had not mentioned expulsion as one of the 
disqualifications of a candidate, the preceding sentence was cited against himin the house 
of commons; and he was afterwards attacked upon the same ground by Junius, (let. 18, } 
and, as I conceive, undeservedly; for hard would be the fate of authors, if, while they are 
laboring to remove the errors of others, they should forever be condemned to retain their 
own.—CHITTY. 

§93) Until 1872 members of the house of commons were elected by a show of hands at 
a duly summoned meeting, and if a poll was called for it took place, with the sheriff as. 
presiding and returning officer. The electors declared their choice viva voce. By statute 
passed in 1872 the law now is and has been since December 31, 1880, when it took effect, 
that all elections for members of parliament must be by secret ballot. 

If a candidate is considered unduly returned to parliament, the petition is presented to 
the court of Commion Pleas and the case is to be tried by one of the puisne judges of the 
Superior Courts without a jury. 31 and 32 Vict. ¢. 125. 

(94) With regard to a vacancy by death or a peerage during recess, stat. 24 Geo. III. 3 
2, c. 26, which repeals the former statutes upon this subject, provides that if during any 
recess any two members give notice to the speaker bya certificate under their hands that 
there is a vacancy by death, or that a writ of summons has issued under the great seal to 
call up any member to the house of lords, the speaker shall forthwith give notice of it to 
be inserted in the Gazette, and at the end of fourteen days after such insertion he shall 
issue his warrant to the clerk of the crown, commanding him to make out a new writ for 
the election of another member. But this shall not extend to any case where there is a 
petition depending concerning such vacant seat, or where the writ for the election of the 
member so vacating had not been returned fifteen days before the end of the last sitting 
of the house, or where the new writ cannot issue before the next meeting of the house 
for the despatch of business. And to prevent any impediment in the execution of this 
act by the speaker’s absence from the kingdom, or by the vacancy of his seat, at the begin- 
ning of every parliament he shall appoint any number of members, from three to seven 
inclusive, and shall publish the appointment in the Gazette, These members, in the 
absence of the speaker, shall have the same authority as is given to him by this statute. 
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days) sends his warrant to the clerk of the crown in chancery; who there- 
upon issues out writs to the sheriff of every county, for the election of all the 
members to serve for that county, and every city and borough therein. 
Within three days after the receipt of this writ, the sheriff is to send his 
precept, under his seal, to the proper returning officers of the cities and 
boroughs, commanding them to elect their members: and the said returning 
officers are to proceed to election within eight days from the receipt of the 
precept, giving four days’ notice of the same;() and to return the per- 
sons chosen, together with the precept, to the sheriff. 

But elections of knights of the shire must be proceeded to by the 
sheriffs themselves in person, at the next county court *that shall [*178 
happen after the delivery of the writ.(95) ‘The county court is a 
court held every month or oftener by the sheriff, intended to try little causes 
not exceeding the value of forty shillings, in what part of the county he 
pleases to appoint for that purpose; but for the election of knights of the 
shire it must be held at the most usual place. If the county court falls upon 
the day of delivering the writ or within six days after, the sheriff may 
adjourn the court and election to some other convenient time, not longer than 
sixteen days, nor shorter than ten; but he cannot alter the place, without the 
consent of all the candidates: and, in all such cases, ten days’ public notice 
must be given of the time and place of the election. 

And, as it is essential to the very being of parliament that elections should 
be absolutely free, therefore all undue influences upon the electors are illegal 
and strongly prohibited.(96) For Mr. Locke(c) ranks it among those 
breaches of trust in the executive magistrate, which, according to his notions, 
amount to a dissolution of the government, ‘‘ if he employs the force, treasure, 
and offices of the society, to corrupt the representatives, or openly to pre- 
engage the electors, and prescribe what manner of persons shall be chosen. 
For, thus to regulate candidates and electors, and new-model the ways of 
election, what is it,’’ says he, ‘‘ but to cut up the government by the roots, 
and poison the very fountain of public security ?’’ As soon, therefore, as the 

(6) In the borough of New Shoreham, in Sussex, must be within twelve days, with eight days’ notice of 


wherein certain freeholders of the county are en- the same. 
titled to vote by statute II Geo. III. c. 55, the election (c) On Govt. p. 2, 2 222. 


These are the only cases provided for by act of parliament; so, for any other species of 
- wacancy, no writ can issue during a recess.—CHRISTIAN. 

(95) The present provisions of the law with respect tothe conduct of an election de- 
pend upon the Parliamentary and Municipal Elections Act, better known as the Ballot 
Act of 1872. See 35 and 36 Vict. c. 33 , : 

(96) By the ancient common law of the land, and by the declaration of rights, 1 W. and 
M.st.2,c.2. The 3 Ed.I.c. 5 is also cited; but Mr. Christian observes that it related to 
the election of sheriffs, coroners, etc., for parliamentary representation was then unknown. 
It has been decided that a wager between two electors upon the success of their respective 
candidates is illegal, because, if permitted, it would manifestly corrupt the freedom of 
elections. 17. R. 55. ; ; 

The house of commons has also passed resolutions on the subject to the following effect: 
—‘‘ The sending of warrants or letters to constables or other officers to be communicated 
to electors when a member is to be chosen to serve in parliament, or threatening the elec- 
tors, is unparliamentary, and a violation of the right of election.” 9 Jour. IgI. Ee 

“Tt is highly criminal in any minister or servant under the crown, directly or indi- 
rectly, to use the powers of office to influence the election of representatives; and any 
attempt at such influence will always be resented by this house, as aimed at itsown honor, 
dignity, and independence, as an infringement of the dearest rights of every subject 
throughout the empire, and tending to sap the basis of this free and happy constitution. 

17 Jour. 507. 

7a is : high infringement of the liberties and privileges of the house of commons for 
any lord of parliament, or lord lieutenant of any county, to concern himself in the elec- 
tion of any member of parliament.’ This is passed at the commencement of every 
session.—CHITTv. 
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time and place of election, either in counties or boroughs, are fixed, all 
soldiers quartered in the place are to remove, at least one day before the 
election, to the distance of two miles or more; and not to return till one day 
after the poll is ended. Riots likewise have been frequently determined to 
make an election void. By vote also of the house of commons, to whom 
alone belongs the power of determining contested elections, no lord of par- 
liament, or lord lieutenant of a county, hath any right to interfere in the 
elections of commoners; and, by statute, the lord warden of the cinque ports 
shall not recommend any members there.(97) If any officer of the 
*179] excise, customs, stamps, *or certain other branches of the revenue, 
presume to intermeddle in elections, by persuading any voter or 
dissuading him, he forfeits 1oo/. and is disabled to hold any office. 

Thus are the electors of one branch of the legislature secured from any 
undue influence from either of the other two, and from all external violence 
and compulsion. But the greatest danger is that in which themselves co- 
operate, by the infamous practice of bribery and corruption.(98) To prevent 
which it is enacted, that no candidate shall, after the date (usually called the 
teste) of the writs, or after the vacancy, give any money or entertainment to 
his electors, or promise to give any, either to particular persons, or to the 
place in general, in order to his being elected: on pain of being incapable to 
serve for that place in parliament.(99)(100) And if any money, gift, office, 


97) For a discussion of the modes adopted, since Blackstone’s day, to protect the 
ballot in England, see Bowyer’s Com. on Const. Law Eng. (2 ed. 1846) 90 and the Ballot 
Act of 1872. 

(98) This is a disqualification for the House of Commons now. 

(99) This incapacity arises from the 7 W. III. c. 4, commonly called the Treating act, 
and the 49 Geo. III. c. 118, passed for the better securing the independence and purity 
of parliament. These acts enact, that the candidate offending against these statutes shall 
be disabled and incapacitated to serve in ¢hat parliament for such county, etc. The 
obvious meaning of these words and of the rest of the statutes is, that treating vacates 
that election only, and that the candidate is no way disqualified from being re-elected 
and sitting upon a second return. See the second case of Norwich, 1787, 3 Lud. 455. 
Though the contrary was determined in the case of Honiton, 1782, ib. 162. 

But after the general election in 1796, the return of one of the members for the 
borough of Southwark was declared void by a committee, because it was proved that he 
had treated during the election. Upon that vacancy he offered himself again a candi- 
date, and having a majority of votes was returned as duly elected; but, upon the petition 
of the other candidate, the next committee determined that the sitting member was 
ineligible, and that the petitioner ought to have been returned. And he took his seat 
accordingly. 

It has been supposed, that the payment of traveling expenses, and a compensation for 
loss of time, were not treating or bribery within this or any other statute; and a bill 
passed the house of commons to subject such cases to the penalties imposed by 2 Geo. 
II. c. 24 upon persons guilty of bribery. But this bill was rejected in the house of lords 
by the opposition of lord Mansfield, who strenuously maintained that the bill was super- 
fluous; that such conduct, by the laws in being, was clearly illegal, and subject, in a 
court of law, to the penalties of bribery. (2 Lud. 67.) Indeed, it isso repugnant both 
to the letter and spirit of these statutes, that it is surprising that such a notion and prac- 
tice should ever have prevailed; and that though it is certainly to be regretted that any 
elector should be prevented by his poverty from exercising a valuable privilege, yet it 
probably would be a much greater injury to the country at large if it were deprived of 
the services of all gentlemen of moderate fortune, by the legalizing of such a practice, 
even with the most equitable restrictions, not to mention the door that it might open to 
the grossest impurity and corruption.—CHRISTIAN. 

However, the 49 Geo. III. c. 118, s. 2, provides that nothing in that act contained shall 
extend or be construed to extend to any money paid or agreed to be paid to or by any 
person for any legal expense bona fide incurred at or concerning any election. And 
lord Ellenborough and Mr. Baron Thompson have held at nisi prius, that a reasonable 
peel for the loss of time and traveling expenses is not illegal. 2 Peckw. 182.— 

HITTY, 

(100) In the sessions of 1806, Mr, Tierney brought in a bill to prevent the candidates from 
conveying the electors at their expense. That excellent bill was opposed by Mr. Fox, 


168 


‘CHAP, 2] OF PERSONS. 179 


employment, or reward be given or promised to be given to any voter at any 
lime, in order to influence him to give or withhold his vote, as well he that 
takes as he that offers such bribe forfeits 500/., and is forever disabled from 
voting and holding any office in any corporation; unless, before conviction, 
he will discover some other offender of the same kind, and then he is 
indemnified for his own offence.(d)(101) ‘The first instance that occurs, of 
election bribery, was so early as 13 Eliz., when one Thomas Longe (being a 
simple man and of small capacity to serve in parliament) acknowledged that 
he had given the returning officer and others of the borough for which he 
was chosen, four pounds to be returned member, and was for that premium 
elected. But for this offence the borough was amerced,(102) the member 
was removed, and the officer fined and imprisoned.(e) But as this practice 
hath since taken much deeper and more universal root, it hath occasioned the 
making of these wholesome statutes; to complete the efficacy of which, 
there is nothing wanting but resolution, and integrity to put them in strict 
execution. (103) 


(d) In like manner the Julian law de ambitu in- credit again. Fy. 48, 14, 1. 
flicted fines and infamy upon all who were guilty of (e) 4 Inst. 23. Hale of Parl. 112. Com. Jour. 10 
corruption at elections; but, if the person guilty and 11, May, 1571. 
convicted another offender, he was restored to his 


who argued that it would be injurious to the popular part of the government by reducing 
the number of electors. 

But surely the popular part of the government sustains an infinitely greater loss from 
the diminution of the number of the eligible; for many, by the present practice, are 
totally precluded from serving their country in parliament, whom the resident electors, 
Se who are best acquainted with their merits, would think the fittest objects of their 
choice. 

If an innkeeper furnishes provisions to the voters, contrary to the 7 W. III. c. 4, 
though at the express request or order of one of the candidates, he cannot afterwards 
maintain an action against that candidate, as courts of justice will not enforce the per- 
formance of a contract made in direct violation ofthe general law of the country. 1 Bos. 
& Pull. 264.—CHRISTIAN. 

And according to the judgment of Eyre, Ch. J., in that case, and the decision in Lof- 
house v. Wharton, 1 Camb. 550, the acts made no difference between resident and non- 
resident voters, and the candidate cannot legally defray the traveling or other expenses 
of yoters.—CHITTY. 

(101) This is enacted by 2 Geo. II. c. 24, explained and enlarged by 9 Geo. II. c. 38, 
and 16 Geo. II. c. 11; but these statutes do not create any incapacity of sitting in the 
house; that depends solely upon the Treating act mentioned in the note anfe, 179, n. 50. 

' It has been held that it is bribery if a candidate gives an elector money to vote for 
him, though he afterwards votes for another. (3 Burr. 1235.) And it has been decided 
that such vote will not be available to the person to whom it may afterwards be given 
gratuitously. But the propriety of that decision has been questioned by respectable 
authority. (2 Doug. 416.) Besides the penalties imposed by the legislature, bribery is 
a crime at common law, and punishable by indictment or information, though the court 
of King’s Bench will not in ordinary cases grant an information within two years, the 
time within which an action may be brought for the penalties under the statute. (3 
Burr. 1335, 1359.) But this rule does not affect a prosecution by an indictment, or by an 
information by the attorney-general, who in one case was ordered by the house to prose- 
cute two gentlemen who had procured themselves to be returned by bribery: they were 
convicted, and sentenced by the court of King’s Bench to pay each a fine of 1000 marks, 
and to be imprisoned six months. (4 Doug. 292.) In an action for bribery, a person 
may be a witness to prove the bribery, although he admits that he intends to avail him- 
self of the conviction in that action to protect himself as the first discoverer, in an action 
brought against him for the same offence. 4 East. 180.—CHRISTIAN. ; 

(102) Lord Mansfield observed upon this, that there could be no fine set in the house 
of commons; it must have been in the starchamber, (3 Burr. 1336;) but the journals of 
the commons on the day referred to by the learned judge expressly state, that it is ordered 
by this house that a fine of twenty pounds be assessed upon the corporation for their said 
lewd and slanderous attempt. : / ; 

(103) The legislature has exerted its utmost energies, especially of late years, but 
ineffectually, to check these dangerous and demoralizing courses. At length, in the year 
1854, all existing statutes on the subject were repealed, and other provisions substituted, 
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*180] * Undue influence being thus (I wish the depravity of mankind 
would permit me to say, effectually) guarded against, the election is 
to be proceeded to on the day appointed; the sheriff or other returning officer 
first taking an oath against bribery, and for the due execution of his office. 
‘The candidates likewise, if required, must swear to their qualification; and 
the electors in counties to theirs; and the electors both in counties and 
boroughs are also compellable to take the oath of abjuration and that against 
bribery and corruption. And it might not be amiss, if the members elected 
were bound to take the latter oath, as well as the former; which in all 
probability would be much more effectual, than administering it only to the 
electors. (104) ‘ 
The election being closed, the returning officer in boroughs returns his. 
precept to the sheriff, with the persons elected by the majority, and the 
sheriff returns the whole, together with the writ for the county, and the 
knights elected thereupon, to the clerk of the crown in chancery, before 
the day of meeting, if it be a new parliament, or within fourteen days after 
the election, if it be an occasional vacancy, and this under penalty of s5oo/. 
If the sheriff does not return such knights only as are duly elected, he for- 
feits, by the old statutes of Hen. VI., 1roo/., and the returning officer itt 
boroughs for a like false return 40/.; and they are besides liable to an action, 
in which double damages shall be recovered, by the latter statutes of king 
William: and any person bribing thé returning officer shall also forfeit 300/. 
But the members returned by him are the sitting members, until the house 
of commons, upon petition, shall adjudge the return to be false and illegal. 
The form and manner of proceeding upon such petition are now regulated 
by statute 10 Geo. III. c. 10,(105) (amended by 11 Geo. III. c. 42, and 


together with an entirely new mode of conducting elections, by an act entitled ‘‘ The 
Corrupt Practices and Prevention Act.’’? This statute defines carefully and comprehen- 
sively what constitutes Bribery, Treating, and Undue Influence; imposes serious penal- 
ties; totally prohibits acts formerly found to be modes of exercising corrupt influence; 
and strictly limits legitimate expenses, requiring them to be paid only through an officer 
ealled the election auditor, whose accounts are to be published; and finally disables a 
candidate, declared by an election-committee guilty, by himself or his agents, of bribery, 
treating, or undue influence, from being elected or sitting in the house of commons, for 
the place where the offence was committed, during the parliament then in existence. 
17 and 18 Vict. c. 102, WARREN. 

(104) All electors are compellable before they vote to take the oaths of allegiance and 
supremacy, 7 & 8 W. III. c. 27. And by the 25 Geo. III. c. 84, all electors for cities and 
boroughs shall swear to their name, condition, or profession, and place of abode; and 
also, like freeholders in countries, that they believe they are of the age of twenty-one, 
and that they have not been polled before at that election. And by the same statute it 
is enacted, that if a poll is demanded at any election for any county or place in England 
or Wales, it shall commence either that day, or at the farthest upon the next, and shall 
be continued from day to day (Sundays excepted) until it be finished; and it shall be 
kept open seven hours at the least each day, between eight in the morning and eight at 
night; but if it should be continued till the r5th day, then the returning officer shall 
close the poll at or before three in the afternoon, and shall immediately, or on the next. 
day, publicly declare the names of the persons who have a majority of votes; and he 
shall forthwith make a return accordingly, unless a scrutiny is demanded by any candi-: 
date, or by two or more of the electors, and he shall deem it necessary to grant the satne, 
in which case it shall be lawful for him to proceed thereupon; but so as that, in all cases 
of a general election, if he has the return of the writ, he shall cause a return of the 
members to be filed in the crown office on or before the day on which the writ is returnable. 
If he is a returning officer acting under a precept, he shall make a return of the members 
at least six days before the day of the return of the writ; but if it is not a general elec- 
tion, then, in case of a scrutiny, a return of the member shall be made within thirty days 
after the close of the poll. Upon a scrutiny, the returning officer cannot compel any 
witness to be sworn, though the statute gives him power to administer an oath to those 
who consent to take it.—CHRISTIAN. 

(105) This statute is better known by the name of Grenville’s act, and it has justly con- 
ferred immortal honor upon its author. The select committees appointed pursuant to 
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made perpetual by 14 Geo. III. c. 15,) which directs the method of choos- 
ing by lot a select committee of fifteen members, who are sworn well and 
truly to try the same, and a true judgment to give according to the evidence. 
And this abstract of the proceedings at elections of knights, citizens, and 
burgesses, concludes our inquiries into the laws and customs more peculiarly 
relative to the house of commons. 

_ *VI. I proceed now, sixthly, to the method of making laws, which [*18r 
is much the same in both houses; and I shall touch it very briefly, 


this statute, have examined and decided the important rights of election with a degree 
of purity and judicial discrimination highly honorable to themselves; and which were 
still more satisfactory to the public, from the recollection of the very different manner 
in which these questions, prior to 1770, had been treated by the house at large. 

But this act has been much improved by 25 Geo. III. c. 84, and 28 Geo. III. c. 52, 32 
Geo. III. c. 1, 36 Geo. II. c. 59, 42 Geo. II. c. 84, all which provisions are made per- 
petual by 47 Geo. III. stat. 1, c. 1. By these statutes, any person may present a petition 
complaining of an undue election; but one subscriber of the petitioner must enter into a 
recognizance, himself in 200/. with two sureties of 100/. each, to appear and support his. 
petition; and then the house shall appoint some day beyond fourteen days after the com- 
mencement of the session or the return of the writ, and shall give notice to the petitioner 
and the sitting members to attend the bar of the house on that day by themselves, their 
counsel or agents: this day, however, may be altered, but notice shall be given of the 
new day appointed. On the day fixed, if 100 members do not attend, the house shall 
adjourn from day to day, except over Sundays, and for any number of days over Christ- 
mas-day, Whitsunday, and Good Friday, and when 100 or more members are present, 
the house shall proceed to no other business except swearing in members, receiving 
reports from committees, amending a return, or attending his majesty or commissioners. 
in the house of lords. And by the 32 Geo. III. c. 1 the house is enabled to receive a mes- 
sage from the lords, and to proceed to any business that may be necessary for the prose-. 
cution of an impeachment on the days appointed for the trial. Then the names of all 
the members belonging to the house are put into six boxes or glassesin equal numbers, and 
the clerk shall draw a name from each of the glasses in rotation, which name shall be 
read by the speaker, andif the person is present, and not disqualified, it is put down; and 
in this manner they proceed, till forty-nine such names are collected. But besides these 
forty-nine, each party shall select, out of the whole number present, one person, who. 
shall be the nominee of that party. Members who have voted at that election, or who 
are petitioners, or are petitioned against, cannot serve; and persons who are sixty years. 
of age, or who have served before, are excused if they require it; and others who can 
show any material reason may also be excused by the indulgence of the house. After 49 
names are so drawn, lists of them shall be given to the respective parties, who shall with- 
draw, and shall alternately strike off one (the petitioners beginning) till they are reduced 
to 13; and these thirteen, with the two nominees, constitute the select committee. If 
there are three parties, they shall alternately strike off one; and in that case the thirteen 

he two nominees. ae 

Pe mores of the committee shall then be ordered by the house to meet within 24 
hours, and they cannot adjourn for more than 24 hours, except over Sunday, Christmas- 
day, and Good Friday, without leave of the house; and no member of the committee 
shall absent himself without the permission of the house. The committee shall not in 
any case proceed to business with fewer than thirteen members; and they are dissolved 
if for three successive days of sitting their number is less than that, unless they have oi 
14 days, and then they may proceed, though reduced to 12; and if 25 days to ee 

they continue to sit notwithstanding a prorogation of the parliament. All the fifteen 
members of the committee take a solemn oath in the house, that they will give a true 
judgment according to the evidence; and every question is determined by a Bee _ 

The committee may send for witnesses and examine them upon oath, a oye whicl 
the house of commons does not possess; ane shey, report a the petition or defence is 

i ious, the party aggrieved shall recover costs. yf ; 
fie the op Geo. IIT c. cae tho ae members are present, but if, upon ae drawing 
by lot 49 not set aside nor excused cannot be completed, the house shall ne sou or 
if 100 had not attended. And to prevent the public business being delayed by the “ 
of a sufficient attendance to form a select committee, the 36 Geo. III. c. 59 nase ed, 
that when asufficient number of members are not present for that purpose as aid 
before they adjourn, may proceed to the order for the call of the house, 1 a nes fe 
previously fixed for that day, or they may adjourn such call, or they may or ae a Me pe 
called on any future day, and may make such order relative thereto as they thin or 
enforcing a sufficient attendance of the members.—CHRISTIAN, 


171i 


181 OF THE RIGHTS [Book I 


beginning in the house of commons. But first I must premise, that for 
despatch of business each house of parliament has its speaker. The speaker 
of the house of lords, whose office it is to preside there, and manage the 
formality of business, is the lord chancellor, or keeper of the king’s great 
seal, or any other appointed by the king’s commission: and, if none be so 
appointed, the house of lords (it is said) may elect. The speaker of the 
house of commons is chosen by the house;(106) but must be approved by the 
king.(107) And herein the usage of the two houses differ, that the speaker 
of the house of commons cannot give his opinion or argue any question in 
the house; but the speaker of the house of lords, if a lord of parliament, may, 
In each house the act of the majority (108) binds the whole; and this majority 


(106) Mr. Hume is mistaken, who says that Peter de la Mere, chosen in the first parlia- 
ment of R. II., was the first speaker of the commons, (3 vol. 3;) for we find in the rolls 
of parliament, (51 Edw. III. No. 87,) that Sir Thomas Hungerford, chivalier, gut avott 
les parolles des communes en cest parlment [knight who had the votes of the commons 
in that parliament], addressed the king in the name of the commons, in that jubilee year, 
to pray that he would pardon several persons who had been convicted in impeachments. 
—CHRISTIAN. oe 

(107) Sir Edward Coke, upon being elected speaker in 1592, in his address to the throne, 
declared, ‘‘this is only as yet a nomination, and no election, until your majesty giveth 
allowance and approbation.”’ (2 Hats. 154.) Butthe house of commons at present would 
scarce adimit their speaker to hold such language. Till Sir Fletcher Norton was elected 
speaker, 29 Nov. 1774, every gentleman who was proposed to fill that honorable office 
affected great modesty, and, if elected, was almost forced into the chair, and at the same 
time he requested permission to plead, in another place, his excuses and inability to dis- 
charge the office, which he used to do upon being presented tothe king. But Sir Fletcher 
Norton was the first who disregarded this ceremony both in the one house and in the 
other. His successors, Mr. Cornewall and Mr. Addington, requested to make excuses to 
the throne, but were refused by the house, though Mr. Addington, in the beginning of 
the present parliament, 26 Nov. 1790, followed the example of Sir Fletcher Norton, and 
intimated no wish to be excused. (See 1 Woodd. 59.) Sir John Cust was the last 
speaker who addressed the throne in the language of diffidence, of which the following 
sentence may serve as a specimen:—‘‘I can now be an humble suitor to your majesty, 
that you would give your faithful commons an opportunity of rectifying this the only 
inadvertent step which they can ever take, and be graciously pleased to direct them to 
present some other to your majesty, whom they may not hereafter be sorry to have 
chosen, nor your majesty to have approved.’’ (6 Nov. 1761.) The chancellor used to 
reply in a handsome speech of compliment and encouragement, but now he shortly 
informs the commons that his majesty approves of their speaker, who claims the ancient 
privileges of the commons, and then they return to their own house. 

Some speakers upon this occasion have acquired great honor and distinction, particu- 
larly Thomas Nevile, germanus frater dominit Burgavenny, qut electus prolocutor per 
| communes sacre regie majestatt est presentatus, et tta egregie, eleganter, prudenter, et 
diserte in negotio sibt commisso se gessit, utomnium presentium plausu et letitié, max- 
imam sibt laudem comparavit, cujus laudi sacra regia majestas non modicum eximium 
honorts cumulum adjecit, nam presentibus et videntibus domints spiritualibus et tempo- 
ralibus et regni communibus eum equitis aurati honore et dignitate ad laudem Det et 
sanctt Georgit insignivit, quod nemini mortalium per ulla ante secula contigisse audt- 
vimus.—[ The brother of lord Abergavenny, who, being chosen speaker by the commons, 
was presented to his sacred majesty, and acted so correctly, courteously, prudently, and 
eloquently in the business entrusted to him, that he received the greatest applause and 
commendation from all present, to which praise the king made a great and unparalleled 
addition: for in the presence of the lords spiritual and temporal, and the commons of the 
kingdom, he conferred on him the honor and dignity of knighthood, to the praise of God 
and St. George, which we have never heard that any one ever before attained undersuch 
circumstances. |—6 Hen. VIII. 1 Lords’ Jour. 20.—CHRISTIAN. 

“The Vice-President of the United States shall be President of the Senate, but shall 
have no vote unless they be equally divided. ‘The Senate shall choose their other officers, 
and also a president pro tempore in the absence of the Vice-President, or when he shall 
exercise the office of President of the United States.’’ (Const. U.S. art. r.s. 3.) “The 
House of Representatives shall choose their speaker and other officers.’’ Ib. art. 1. s. 2. 
—SHARSWOOD. 

(103) In the house of commons the speaker never votes but when there is an equality 
without his casting vote, which in that case creates a majority; but the speaker of the 
house of lords has no casting vote, but his vote is counted with the rest of the house; 
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is declared by votes openly and publicly given, not as at Venice, and many 
other senatorial assemblies, privately or by ballot. (109) This latter method 
may be serviceable, to prevent intrigues and unconstitutional combina- 
tions: but it is impossible to be practiced with us; at least in the house 
of commons where every member’s conduct is subject to the future 
censure of his constituents, and therefore should be openly submitted to their 
Inspection. 

To bring a bill into the house, if the relief sought by it is of a private 
nature, it is first necessary to prefer a petition; which must be presented by 
a member, and usually sets forth the grievance desired to be remedied. (110) 
This petition (when founded on facts that may be in their nature disputed ) 
is referred to a committee of members, who examine the matter alleged, and 
accordingly report it to the house; and then (or otherwise, upon the mere 
petition) leave is given to bring in the bill. In public matters the bill is 
brought in upon motion made to the house, without any petition at all. 
Formerly, all bills were drawn in the form of petitions,(111) which were 
entered upon the parliament rolls, with the king’s answer there- 
unto subjoined; not in any settled forms of words, but *as the [%*182 


and in the case of an equality, the non-contents or negative voices have the same effect 
and operation as if they were in fact a majority. (Lords’ Jour. 25 June, 1661.) Lord 
Mountmorres says, that the house of lords in Ireland observes the same rule; and that in 
eases of equality, semper prasumitur pro negante. [The presumption is always in favor 
of the negative.] (1 Book, 105.) Hence the order in putting the question in appeals 
and writs of error is this, ‘‘Is it your lordships’ pleasure that this decree or judgment 
shall be reversed?’ for if the votes are equal, the judgment of the court below is 
affirmed. (Ib. 2 Book, 81.) Here it may not be improper to observe that there is no 
casting voice in the courts of justice; but in the superior courts, if the judges are equally 
divided, there is no decision, and the cause is continued in court till a majority concur. 
At the sessions the justices, in case of equality, ought to respite the matter till the next 
sessions; but if they are equal one day and the matter is duly brought before them on 
another day in the same sessions, and if there is then an inequality, it will amount to a 
judgment; for all the time of the sessions is considered but as one day. A casting vote 
sometimes signifies the single vote of a person who never votes but in the case of an 
equality; sometimes the double vote of a person who first votes with the rest, and then, 
upon an equality, creates a majority by giving a second vote. 

A casting vote neither exists in corporations nor elsewhere, unless it is expressly given 
by statute or charter, or, what is equivalent, exists by immemorial usage; and in such 
cases it cannot be created by a by-law. 6 T. R. 732.—CHRISTIAN. 

(109) The term ‘‘ casting vote’ in 1 Rev. Stat., N. Y. (4th ed. 1179, sec. 1; 2 id. 5th ed. 
604) construed as authorizing the chairman, after having first voted with the rest, upon a 
tie occurring, to give a second vote. People, etc. v. Rector, etc., 48 Barb. (N. Y.) 605-6 

1866). 
\ ( a In the United States any member may introduce a bill for either a public or 
private purpose; he must give proper notice however of his intention so to do. J 

(111) The commons for near two centuries continued the style of very humble peti- 
tioners. Their petitions frequently began with ‘‘ your poor commons beg and pray,” 
and concluded with ‘‘ for God’s sake, and as an act of charity:’’—Vos poveres communes 
prient et supplient, pur Dieu et en euvre de charité. (Rot. Parl. passim.) It appears 
that prior to the reign of Henry V. it had been the practice of the kings to add and 
enact more than the commons petitioned for. In consequence of this, there isa very 
memorable petition from the commons in 2 Hen. V. which states that it is the liberty 
and freedom of the commons that there should be no statute without their assent, con- 
sidering that they have ever been as well assenters as petitioners, and therefore they 
pray that, for the future, there may be no additions or diminutions to their petitions. 
And in answer to this, the king granted that from henceforth they should be bound in no 
instance without their assent, saving his royal prerogative to grant and deny what he 
pleased of their petitions. (Ruff. Pref. xv. Rot. Parl. 2 Hen. V. No. 22.) It was long 
after its creation, or rather separation from the barons, before the house of commons was 
conscious of its own strength and dignity; and such was their modesty and diffidence, 
that they used to request the lords to send them some of their members to instruct them 
in their duty, ‘‘on account of the arduousness of their charge, and the feebleness of 
their own powers and understandings: —pur Pardutte de lour charge, et le feoblesce de 
lour poiars et sens. (Rot. Parl. 1 R. UH. No. 4.)—CHRISTIAN. 
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circumstances of the case required:(/) and, at the end of each parliament, 
the judges drew them into the form of a statute, which was entered on the 
statute rolls. In the reign of Henry V., to prevent mistakes and abuses, the 
statutes were drawn up by the judges before the end of the parliament; and, 
in the reign of Henry VI., bills in the form of acts, according to the modern 
customs, were first introduced. ine é 

The persons directed to bring in the bill present it in a competent time to 
the house, drawn out on paper, with a multitude of blanks, or void spaces, 
where any thing occurs that is dubious, or necessary to be settled by the 
parliament itself ; (such, especially, as the precise date of times, the nature 
and quantity of penalties, or of any sums of money to be raised, ) being 
indeed only the skeleton of the bill. In the house of lords, if the bill begins 
there, it is (when of a private nature) referred to two of the judges, to 
examine and report the state of the facts alleged, to see that all necessary 
parties consent, and to settle all points of technical propriety. This is read 
a first time, and at a convenient distance a second time; and, after each 
reading, the speaker opens to the house the substance of the bill, and puts 
the question whether it shall proceed any further. The introduction of the 
bill may be originally opposed, as the bill itself may at either of the readings; 
and, if the opposition succeeds, the bill must be dropped for that session; as 
it must also if opposed with success in any of the subsequent stages. 

After the second reading it is committed, that is, referred to a committee; 
which is either selected by the house in matters of small importance, or else, 
upon a bill of consequence, the house resolves itself into a committee of the 
whole house. A committee of the whole house is composed of every member; 
and, to form it, the speaker quits the chair, (another member being appointed 
chairman, ) and may sit and debate as a private member. In these com- 
mittees the bill is debated clause by clause, amendments made, the blanks 

filled up, and sometimes the bill entirely new-modelled. After it - 
*183] *has gone through the committee, the chairman reports it to the 

house, with such amendments as the committee have made; and then 
the house reconsiders the whole bill again, and the question is repeatedly 
put upon every clause and amendment. When the house hath agreed or 
disagreed to the amendments of the committee, and sometimes added new 
amendments of its own, the bill is then ordered to be engrossed, or written 
in a strong gross hand, on one or more long rolls (or presses) of parchment 
‘sewed together.(112) When this is finished it is read a third time, and 
amendments are sometimes then made to it; and, if a new clause be added; 
it is done by tacking a separate piece of parchment on the bill, which is 
called a rider.(g) The speaker then again opens the contents; and, holding 
it up in his hands, puts the question whether the bill shall pass. If this is 
agreed to, the title to it is then settled, which used to be a general one for 
all the acts passed in the session, till, in the first year of Henry VIII., 
distinct titles were introduced for each chapter. After this, one of the 
members is directed to carry it to the lords, and desire their concurrence; 
who, attended by several more, carries it to the bar of the house of peers, 
and there delivers it to their speaker, who comes down from his woolsack 
to receive it. 

It there passes through the same forms as in the other house, (except 
engrossing, which is already done, ) and, if rejected, no more notice is taken, 
but it passes sub szlentio, to prevent unbecoming altercations. But, if it is 
agreed to, the lords send a message by two masters in chancery, (or, upon 


(f) See, among numberless other instances, the articuli cleri, 9 Edw. II. (g) Noy. 84. 


(112) Claydon v. Green, 3 Law Repts. Com. Pleas, 21 (1868). 
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matters of high dignity or importance, by two of the judges, ) that they have 
agreed to the same; and the bill remains with the lords, if they have made 
no amendment toit. But, if any amendments are made, such amendments 
are sent down with the bill to receive the concurrence of the commons. If 
the commons disagree to the amendments, a conference usually follows 
between members deputed from each house, who, for the most part, settle 
and adjust the difference; but, if both houses remain inflexible, the bill is 
dropped. If the commons agree to the amendments, the bill is sent 

back to the lords by one of the members, *with a message to [*184 
acquaint them therewith. The same forms are observed, mutatis 
mutandis,(113) when the bill begins in the house of lords. But, when an 
act of grace or pardon is passed, it is first signed by his majesty, and then 
read once only in each of the houses, without any new engrossing or 
amendment.(Z) And when both houses have done with any bill, it always 
is deposited in the house of peers, to wait the royal assent; except in the 
case of a bill of supply, which, after receiving the concurrence of the lords, 
is sent back to the house of commons. (z )(114) 

The royal assent may be given two ways: 1. In person; when the king 
comes to the house of peers, in his crown and royal robes, and, sending for 
the commons to the bar, the titles of all the bills that have passed both houses 
are read; and the king’s answer is declared by the clerk of the parliament in 
Norman-French:(115) a badge, it must be owned, (now the only one 
remaining,) of conquest; and which one could wish to see fall into total 
oblivion, unless it be reserved as a solemn memento to remind us that our 
liberties are mortal, having once been destroyed by a foreign force. If the 
king consents to a public bill, the clerk usually declares, ‘‘/e roy le veut, the 
king wills it so to be:’’ if to a private bill, ‘‘ sozt fait comme il est desiré, be 
it as itis desired.’’ If the king refuses his assent, it isin the gentle language 
of ‘‘le roy 8s avisera,(116) the king will advise upon it.’’(117) When a bill 
of supply is passed, it is carried up and presented to the king by the speaker 


(A) D’ Ewes’ Jour. 20, 73. Com. Jour. 17 June, 1747. (i) Com. Jour. 24 July, 1660. 


(113) [The respective differences being allowed for—or, being altered according to the 
circumstances of the case. ] 

(114) Bowyer’s Com. on Const. Law Eng. (2 ed. 1846) 94. me } 

(115) Until the reign of Richard III. all the statutes are either in French or Latin, 
but generally in French. I have never seen any reason assigned for this change in the 
language of the statutes.—CHRISTIAN. 

(116) The words /e roi s’avisera correspond to the phrase formerly used by courts of 
justice, when they required time to consider of their judgment, viz.: curza advisare 
vult, And there can be little doubt but originally these words implied a serious intent 
to take the subject under consideration, and they only became in effect a negative when 
the bill or petition was annulled by a dissolution before the king communicated the 
result of his deliberation; for, in the rolls of parliament, the king sometimes answers 
that the petition is unreasonable, and cannot be granted: sometimes he answers, that he 
and his council will consider of it; as in 37 Ed. III. No. 33. Quant au ceste article, u 
demande grand avisement, et partant roi se ent avisera par son conseil. [As to this 
article it requires great consideration, and therefore the king will consult his council 
upon it. ; ; 

FThis Ente of rejecting bills was exercised to such an extent in ancient times, 
that D’Ewes informs us, that Queen Elizabeth, at the close of one session, gave her 
assent to twenty-four public, and nineteen private bills; and, at the same time, rejected 
forty-eight, which had passed the two houses of parliament. (Jour. 596.) But, the last 
time it was exerted was in the year 1692, by William III., who at first refused his assent 
to the bill for triennial parliaments, but was prevailed upon to permit it to be enacted two 
years afterwards. De Lolme, 404.—CHRISTIAN. : 5 [ 

(117) The constitution of the United States creates in the president a function some- 
what legislative in its character in analogy to the constitution of England, under which 
the king was recognized (according to the elementary wienad as a constituent branch 
of the parliament itself. State v. Mounts, 36 W. Va. 186 (1892). 
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of the house of commons;(4) and the royal assent is thus expressed, (118) ‘‘ le 
roy remercie ses loyal subjects, accepte lour benevolence, et aussi te veut; the king 
thanks his loyal subjects, accepts their benevolence, and wills it so to be. 
In case of an act of grace, which originally proceeds from the crown, and has 
the royal assent in the first stage of it, the clerk of the parliament thus. 
pronounces the gratitude of the subject: ‘‘/es prelats, seigneurs, et commons, 

en ce present parliament assembleés, au nom de touts vous autres 
*185]  sudjects, *remercient tres humblement votre majesté, et prient a Dieu 

vous donner en santé bone vie et longue; the prelates, lords, and 
commons, in this present parliament assembled, in the name of all your 
other subjects, most humbly thank your majesty, and pray to God to grant 
you in health and wealth long to live.”’(/) 2. By the statute 33 Hen. 
VIII. c. 21, the king may give his assent by letters patent under his great 
seal, signed with his hand, and notified in his absence, to both houses 
assembled together in the high house. And, when the bill has received the 
royal assent in either of these ways, it is then, and not before, a statute or 
act of parliament.(119) 

This statute or act is placed among the records of the kingdom; there need- 
ing no formal promulgation to give it the force of a law, as was necessary by 
the civil law with regard to the emperor’s edicts; because every man in 
England is, in judgment of law, party to the making of an act of parliament, 
being present thereat by his representatives. However, a copy thereof is 
usually printed at the king’s press, for the information of the whole land. 
And formerly, before the invention of printing, it was used to be published 
by the sheriff of every county;(120) the king’s writ being sent to him at the 
end of every session, together with a transcript of all the acts made at that 
session, commanding him ‘‘ uf statuta illa, et omnes articulos, in eisdem con- 
tentos, in singulis locis ubi expedire viderit, publice proclamari, et firmiter teneri 
et observari faciat.’’(121) And the usage was to proclaim them at his county 
court, and there to keep them, that whoever would might read or take copies 
thereof; which custom continued till the reign of Henry the Seventh. (mm) 

An act of parliament, thus made, is the exercise of the highest authority 
that this kingdom acknowledges upon earth. It hath power to bind every 


(k) Rot. Parl. 9 Hen. IV. in Pryn. 4 Inst. 30, 31. (2) D’ Ewes’ Jour. 35. (m) 3 Inst. 41. 4 Inst. 26. 


(118) As to the royal assent, see Law and Custom of the Const.; Anson, 284-287. 

(119) The 33 Geo. III. c. 13 directs the clerk of parliament to endorse on every act the 
time it receives the royal assent, from which day it becomes operative, if no other is 
specified. And by 48 Geo. III. c. 106, when a bill for continuing expiring acts shall not 
have passed before such acts expire, the bill, when passed into a law, shall have effect 
from the date of the expiration of the act intended to be continued. 

‘Every bill which shall have passed the House of Representatives and the Senate 
shall, before it becomes a law, be presented to the President of the United States. If he 
approve, he shall sign it; but if not, he shall return it, with his objections, to that house 
in which it shall have originated, who shall enter the objections at large on their journal 
and proceed to reconsider it. If, after such reconsideration, two-thirds of that house 
shall agree to pass the bill, it shall be sent, together with the objections, to the other 
house, by which it shail likewise be reconsidered; and, if approved by two-thirds of that 
house, it shall become a law. But in all such cases the votes of both houses shall be 
determined by yeas and nays, and the names of the persons voting for and against the 
bill shall be entered on the journal of each house respectively. If any bill shall not be 
returned by the President within ten days (Sundays excepted) after it shall have been 
presented to him, the same shall be a law in like manner as if he had signed it, unless 
Congress by their adjournment prevent its return, in which case it shall not be a law.” 
Const. U. S. art. I, s. 7,—SHARSWOOD. 

(120) An edition of the laws published under the authority of the legislature, is evi- 
dence as well of the private as of the public laws it contains. Biddis v. James, 6 Binn. 
(Pa.) 326 (1813). 

(121) [‘‘ That he cause those statutes, and all articles therein contained, to be publicly 
proclaimed and strictly observed and kept in every place where it shall seem expedient.’ } 
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subject in the land, and the dominions thereunto belonging, nay, even the 
king himself, if particularly named therein.(122) And it cannot be 
altered, *amended, dispensed with, suspended, or repealed,(123) but [*186 
in the same forms, and by the same authority of parliament: for it is 

a maxim in law, that it requires the same strength to dissolve, as to create, 
an obligation. It is true it was formerly held, that the king might, in many 
cases, dispense with penal statutes:(7) but now, by statute 1 W. and M. st. 
2, ¢. 2, it is declared that the suspending or dispensing with laws by regal 
authority, without consent of parliament, is illegal. 

VII. There remains only, in the seventh and last place, to add a word or 
two concerning the manner in which parliaments may be adjourned, pro- 
rogued, or dissolved. 

An adjournment is no more than a continuance of the session from one day 
to another, as the word itself signifies:(124) and this is done by the authority 
of each house separately every day; and sometimes for a fortnight or a month 
together, as at Christmas or Easter, or upon other particular occasions. But 
the adjournment of one house is no adjournment of the other.(o) It hath 
also been usual, when his majesty hath signified his pleasure that both or 
either of the houses should adjourn themselves to a certain day, to obey the 
king’s pleasure so signified, and to adjourn accordingly.(f) Otherwise, 
besides the indecorum of a refusal, a prorogation would assuredly follow; 
which would often be very inconvenient to both public and private business: 
for prorogation puts an end to the session; and then such bills as are only 
begun and not perfected, must be resumed de zovo (if at all) in a subsequent 
session: whereas, after an adjournment, all things continue in the same state 
as at the time of the adjournment made, and may be proceeded on without 
any fresh commencement. (125. ) 

A prorogation is the continuance of the parliament from one ses- 
sion to another, as an adjournment is a *continuation of the session [*187 
from day to day. ‘This is done by the royal authority, expressed 


n) Finch, L. 81, 234 Bacon, Elem. c. 19. Sept. 1660; 25 July, 1667; 4 Aug. 1685; 24 Feb. 1691; 
o) 4 Inst. 28. 21 June, 1712; 16 Apr. 1717; 3 Feb. 1741; 10 Dee, 1745; 
(p) Com. Jour. passim; e. g. 11 June, 1572; 5 Apr. 21 May, 1768, 

1604; 4 June, 14 Nov., 18 Dec. 1621; 11 July, 1625; 13 


(122) But any law remedying some great public evil, for the advancement of religion, 
the encouragement of learning, or the support of the poor, will bind the king, though he 
be not named therein—if it do not trench upon his prerogatives, or directly tend to 
expose him to any pecuniary loss. Appraisers Case New Found. Supt. Ct. 363 (Tucker, 
1817). 

( a This rule does not prevail in the United States. (See note on 1 Bl. 160.) 1 Barb. 
Rights Pers. & Prop. 16 (1890):—We have written constitutions in which, to use the apt 
language of Patterson, J., in Van Horne’s lessee v. Dorrance (3 Dall, 308), ‘‘ the forms of 
government are delineated by the mighty hand of the people, in which certain principles 
of fundamental law are established.’’ Gifford v. Livingston, 2 Denio (N. Y.) 400 (1845). 

(124) Binn’s Justice (10 ed. 1895) 67. Bowyer’s Com. on Const. Law Eng. (2 ed. 1846) 
96. Re-Addington Election, 39 Up. Can. Q. B. Rep. 135 (Robinson) 1876. 

(125) Orders of parliament also determine by prorogation, consequently all persons 
taken into custody under such orders may, after prorogation of parliament as well as after 
dissolution, be discharged on a habeas corpus, generally, however, that form is not 
observed, as the power of either house to hold in imprisonment expires, and the party 
may at once walk forth on the prorogation or dissolution of the parliament. Com. Dig. 
Parliament, O. 1. The state of an impeachment is not affected by the session termunat- 
ing either one way or the other, (Raym. 120. I Lev. 384,) and appeals and writs of error 
remain, and are to be proceeded in, as they stood at the last session. 2 Lev. 93. Com. 

ig, Parliament, O. 1.—CHITTY. ; 
ae Neither house, during the session of Congress, shall, without the consent of the 
ether, adjourn for more than three days, nor to any other place than that in which the 
two houses shall be sitting.’’ Const. U. S. art. 1,s.3. ‘‘The President of the United 
States has power, in case of disagreement between the two houses with respect to the 
time of adjournment, to adjourn them to such time as he shall think proper. Ib. art. 2, 
sect. 3.—SHARSWOOD. 
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either by the lord chancellor in his majesty’s presence, or py commission 
from the crown, or frequently by proclamation.(126) Both houses are 
necessarily prorogued at the same time, it not being a prorogation of the 
house of lords, or commons, but of the parliament. The session is never 
understood to be at an end until a prorogation; though, unless some act be 
passed or some judgment given in parliament, it is in truth no session at 
all.(g) And, formerly, the usage was for the king to give the royal assent 
to all such bills as he approved, at the end of every session, and then to 
prorogue the parliament; though sometimes only for a day or two;(7) after 
which all business then depending in the houses was to be begun again: 
which custom obtained so strongly, that it once became a question, (s) whether 
giving the royal assent to a single bill did not of course put an end to the 
session. And, though it was then resolved in the negative, yet the notion 
was so deeply rooted, that the statute 1 Car. I. c. 7 was passed to declare, 
that the king’s assent to that and some other acts should not put an end to 
the session; and even so late as the reign of Charles II. we find a proviso 
frequently tacked to a bill,(¢) that his majesty’s assent thereto should not 
determine the session of parliament. But it now seems to be allowed, that a. 
prorogation must be expressly made, in order to determine the session. And, 
if at the time of an actual rebellion, or imminent danger of invasion, the 
parliament shall be separated by adjournment or prorogation, the king is 
empowered(z) to call them together by proclamation, with fourteen days’ 
notice of the time appointed for their reassembling. (127) 
A dissolution is the civil death of the parliament; and this may be effected 
three ways: 1. By the king’s will, expressed either in person or by represen- 
tation; for, as the king has the sole right of convening the parlia- 
*188] ment, so also *it is a branch of the royal prerogative that he may, 
(whenever he pleases) prorogue the parliament for a time, or put a 
final period to its existence. If nothing had a right to prorogue or dissolve. 
a parliament but itself, it might happen to become perpetual. And this 
would be extremely dangerous, if at any time it should attempt to encroach 
upon the executive power: as was fatally experienced by the unfortunate 
king Charles the First, who having unadvisedly passed an act to continue 
the parliament then in being till such time as it should please to dissolve 
itself, at last fell a sacrifice to that inordinate power, which he himself had 
consented to give them. It is therefore extremely necessary that the crown 
should be empowered to regulate the duration of these assemblies, under the 
limitations which the English constitution has prescribed: so that; on the 
one hand, they may frequently and regularly come together, for the despatch 
of business, and redress of grievances; and may not, on the other, even with 


fa) 4 Inst. 28. Hale of Parl. 38. Hut. 61. (¢) Stat. 12 Car. II.¢.1. 22 & 23 Car, II. c.1. 
{ Com. Jour. 21 Oct, 1553. (uw) Stat. 30 Geo. IT. c. 25. 


(126) At the beginning of a new parliament, when it is not intended that the parlia- 
ment should meet at the return of the writ of summons for the despatch of business, the 
practice is to prorogue it by a writ of prorogation, as the parliament in 1790 was pro- 
rogued twice by writ: (Com. Jour. 26 Noy. 1790:) and the first parliament in this reign 
was prorogued by four writs. Ib. 3 Nov. 1761. On the day upon which the writ of 
summons is returnable, the members of the house of commons who attend do not enter 
their own house, or wait for a message from the lords, but go immediately up to the 
house of lords, where the chancellor reads the writ of prorogation. Ib. And when it is 
intended that they should meet the day to which the parliament is prorogued for 
despatch of business, notice is given by a proclamation.—CHRISTIAN, State v. Farwell 
4 Chand. (Wis.) 130 (1852). ; 

_ (127) By statutes 37 Geo. III. c. 127 and 39, 40 Geo. ITI. c. 14, the king may at any 
time, by proclamation, appoint parliament to meet at the expiration of fourteen days 
from the date of the proclamation; and this without regard to the period to which par- 
liament may stand prorogued or adjourned.—Currry, 
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the consent of the crown, be continued to an inconvenient or unconstitu- 
tional length. 

2. A parliament may be dissolved by the demise of the crown. ‘This dis- 
solution formerly happened immediately upon the death of the reigning 
sovereign: for he being considered in law as the head of the parliament, 
(caput principium et finis,) that failing, the whole body was held to be 
extinct. But, the calling a new parliament immediately on the inauguration 
of the successor being found inconvenient, and dangers being apprehended 
from having no parliament in being in case of a disputed succession, it was 
enacted by the statute 7 & 8 W. III. c. 15, and 6 Anne, c. 7, that the parlia- 
ment in being shall continue for six months after the death of any king or 
queen, unless sooner prorogued or dissolved by the successor: that, if the 
parliament be, at the time of the king’s death, separated by adjournment or 
prorogation, it shall, notwithstanding, assemble immediately; and that, if no 
parliament is then in being, the members of the last parliament shall assem- 
ble, and be again a parliament. 

*3. Lastly, a parliament may be dissolved or expire by length of [*189 
time. For, if either the legislative body were perpetual, or might 
last for the life of the prince who convened them, as formerly; and were so 
to be supplied, by occasionally filling the vacancies with new representatives: 
in these cases, if it were once corrupted, the evil would be past all remedy; 
but when different bodies succeed each other, if the people see cause to dis- 


approve of the present, they may rectify its faults in the next. A legislative ° 


assembly, also, which is sure to be separated again, (whereby its members 
will themselves become private men, and subject to the full extent of the 
laws which they have enacted for others, ) will think themselves bound, in 
interest as well as duty, to make only such laws as are good. ‘The utmost 
extent of time that the same parliament was allowed to sit, by the statute 6 
W. and M. c. 2, was ¢hree years; after the expiration of which, reckoning from 
the return of the first summons, the parliament was to have no longer con- 
tinuance. But, by the statute 1 Geo. I. st. 2, c. 38, (in order, professedly, 
to prevent the great and continued expenses of frequent elections, and the 
violent heats and animosities consequent thereupon, and for the peace and 
security of the government, then just recovering from the late rebellion, ) 
this term was prolonged to seven years: and, what alone is an instance of 
the vast authority of parliament, the very same house, that was chosen for 
three years, enacted its own continuance for seven.(128) So that, as our 
constitution now stands, the parliament must expire, or die a natural death, 
at the end of every seventh year, if not sooner dissolved by the royal pre- 
rogative. (129) 


(128) This has been thought by many an unconstitutional exertion of their authority; 
and the reason given is, that those who had a power delegated to them for three years 
only could have no right to extend that term to seven years. But this has always 
appeared to me to be a fallacious mode of considering the subject. Before the triennial 
act 6 W. and M. the duration of parliament was only limited by the pleasure or death of 
the king; and it never can be supposed that the next, or any succeeding parliament, had 
not the power of repealing the triennial act; and if that had been done, then, as before, 
they might have sat seventeen or seventy years. It is certainly true that the simple 
repeal of the former statute would have extended their continuance much beyond what 
was done by the septennial act.—CHRISTIAN. iy ae ; k 

(129) The student desirous of prosecuting an historical examination of this question 
of the ‘three estates’? and their relation to the English people, will consult 1 Stubbs 
Const. Hist. par. 185-6, vol. 2, p. 163. See also Allison’s Hist. Europe, chy: 
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CHAPTER III. 
OF THE KING, AND HIS TITLE. 


THE supreme executive power of these kingdoms is vested by our laws in 
a single person, the king or queen: for it matters not to which sex the crown 
descends; but the person entitled to it, whether male or female, is immedi- 
ately invested with all the ensigns, rights, and prerogatives of sovereign 
power; as is declared by statute 1 Mar. st. 3, c. 1.(1) 


1) ‘The executive power shall be vested in a President of the United States of 
Tete He shall olan office during the term of four years, and—together with the 
Vice-President (chosen for the same term)—be elected as follows:— . 

‘Each State shall appoint, in such manner as the legislature thereof may direct, a 
number of electors equal to the whole number of senators and representatives to which 
the State may be entitled in re as but no senator or representative, or person hold- 
ing an office of trust or profit under the United States, shall be appointed an elector. 

“The electors shall meet in their respective States and vote by ballot for President and 
Vice-President,—one of whom, at least, shall not be an inhabitant of the same State 
with themselves; they shall name in their ballots the person voted for as President, and, 
in distinct ballots, the person voted for as Vice-President; and they shall make distinct 
lists of all persons voted for as President, and of all persons voted for as Vice-President, 
and of the number of votes for each, which lists they shall sign and certify and transmit, 
sealed, to the seat of the Government of the United States, directed to the President of 
the Senate. The President of the Senate shall, in the presence of the Senate and House 
of Representatives, open all the certificates, and the votes shall then be counted. The 
person having the greatest number of votes for President shall be the President, if such 
number be a majority of the whole number of electors appointed. And if no person 
shall have such majority, then, from the persons having the highest numbers, not exceed- 
ing three on the list of those voted for as President, the House of Representatives shall 
choose immediately, by ballot, the President; but in choosing the President the votes 
shall be taken by States, the representation from each State having one vote. A quorum 
for this purpose shall consist of a member or members from two-thirds of the States, and 
a majority of all the States shall be necessary to a choice; and, if the House of Repre- 
sentatives shall not choose a President, whenever the right of choice shall devolve upon 
them, before the fourth day of March next following, then the Vice-President shall act 
as President, as in the case of the death or other constitutional disability of the President. 
The person having the greatest number of votes as Vice-President shall be the Vice- 
President, if such number be a majority of the whole number of electors appointed; 
and, if no person have a majority, then, from the two highest members on the list, the 
Senate shall choose the Vice-President. A quorum for the purpose shall consist of two- 
thirds of the whole number of senators, and a majority of the whole number shall be 
necessary to a choice, But no person constitutionally ineligible to the office of President 
shall be eligible to that of Vice-President of the United States. f 

‘““Congress may determine the time of choosing the electors, and the day on which 
they shall give their votes, —which day shall be the same throughout the United States. 

““No person except a natural-born citizen, or a citizen of the United States at the time 
of the adoption of this constitution, shall be eligible to the office of President; neither 
shall any person be eligible to that office who shall not have attained to the age of thirty- 
five years and been fourteen years a resident within the United States. 

“In case of the removal of the President from office, or of his death, resignation, or 
inability to discharge the powers and duties of the said office, the same shall devolve on 
the Vice-President; and Congress may by law provide for the case of removal, death, 
resignation, or inability both of the President and Vice-President, declaring what officer 
shall then act as President; and such officer shall act accordingly until the disability be 
removed or a President shall be elected. 

““The President shall, at stated times, receive for his services a compensation, which 
shall neither be increased nor diminished during the period for which he shall have been 
elected; and he shall not receive, within that period, any other emolument from the 
United States or any of them. 

““Before he enter on the execution of his office, he shall take the following oath or 
affirmation :— 

““T do solemnly swear (or affirm) that I will faithfully execute the office of President 
of the United States, and will, to the best of my ability, preserve, protect, and defend 
the Constitution of the United States.’ 
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In discoursing of the royal rights and authority, I shall consider the king 
under six distinct views: 1. With regard to his title. 2. His royal family. 


“The President shall be commander-in-chief of the army and navy of the United 
States, and of the militia of the several States, when called into the actual service of the 
United States. He may require the opinion, in writing, of the principal officer in each 
of the executive departments upon any subject relating to the duties of their respective 
offices; and he shall have power to grant reprieves and pardons for offences against the 
United States, except in cases of impeachment. 

‘‘He shall have power, by and with the advice and consent of the Senate, to make 
treaties, provided two-thirds of the senators present concur; and he shall nominate, and, 
by and with the advice and consent of the Senate, shall appoint, ambassadors, other 
public ministers and consuls, judges of the supreme court, and all other officers of the 
United States whose appointments are not herein otherwise provided for, and which shall 
be established by law. But Congress may, by law, vest the appointment of such inferior 
officers as they think proper in the President alone, in the courts of law, or in the heads 
of departments. 

ae The President shall have power to fill up all vacancies that may happen during the 
recess of the Senate, by granting commissions, which shall expire at the end of their 
next session. 

‘‘ He shall from time to time give to Congress information of the state of the Union, 
and recommend to their consideration such measures as he shall judge necessary and 
expedient. He may on extraordinary occasions convene both houses or either of them; 
and in case of disagreement between them with respect to the time of adjournment, he 
may adjourn them to such time as he shall think proper. He shall receive ambassadors 
and other public ministers. He shall take care that the laws shall be faithfully executed, 
and shall commission all the officers of the United States. 

““The President, Vice-President, and all civil officers of the United States shall be re- 
moved from office on impeachment for, and conviction of, treason, bribery, or other high 
crimes and misdemeanors.’’ Const. U. S. art. 2. =i : 

By the act of Congress Jan. 23, 1845 (5 Story’s Laws, 3033,) it is provided that the 
electors of President and Vice-President shall be appointed in each State on the Tuesday 
next after the first Monday in the month of November of the year in which they are to 
be appointed. Provided that each State may by law provide for the filling of any 
vacancy or vacancies, which may occur in its college of electors when such college meets 
to give itselectoral vote. And provided also, when any State shall have held an election 
for the purpose of choosing electors, and shall fail to make a choice on the day aforesaid, 
then the electors may be appointed on a subsequent day, in such manner as the State 
shall by law provide. ah 4 

By the Beer Congress March 1, 1792 (1 Story’s Laws, 220,) it is provided that the 
electors shall meet and give their votes on the first Wednesday in December following 
their appointment, at such place in each State as shall be directed by the legislature 
thereof. On the second Wednesday in February succeeding every meeting of the elec- 
tors, the certificates, or so many of them as shall have been received, shall be opened, 
and the persons, who shall fill the offices of President and Vice-President, ascertained 

eably to the constitution. f 
SE apes: of March I, 1792, it is provided that in case of a removal, death, resig- 
nation, or inability both of the President and Vice-President of the United States, ie 
President of the Senate pro tempore, and, in case there shall be no President of t e 
Senate, then the speaker of the House of Representatives for the time being, shall act as 
President of the United States until the disability be removed or a President shall be 
elected. ; : . h 
henever the offices of President and Vice-President shall bot 
Pe escceut! coe of State shall forthwith cause a notification thereof to be 
de to the executive of every State, and shall also cause the same to be published in 
ae nase a a the newspapers printed in each State, specifying that electors of the 
resident of the United States shall be appointed or chosen in the several States Wee 
thirty-four days preceding the first pee ey ae Beech ae eer reer 
the first Monday in the month of November. Actotl 4 5 ricaaeerpacren Ce ae 
there shall be the space of two months between the date : tee n pape ae 
said first Wednesday in December; but if there shall re e the eee ee 
between the date of such notification and the first Wednesday in Brae weet ca. 
term for which the President and Vice-President last in office were ele - 
i i then the Secretary of State shall specify 
expire on the third day of March next ensuing, ¥ d hosen within thirty-four days 
in the notification that the electors shall be appointed or chos Ae ten 
receding the first Wednesday in December (on the Tuesday nex a eae 
ee of Nreuiber: Act of 1845) in the year next a eee Stee es endive 
electors shall accordingly be appointed or chosen, and the ele 
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3. His councils. 4. His duties. 5. His prerogative. . 6. His revenue. 
And, first, with regard to his title. ; 

‘The executive power of the English nation being vested in a single person,(2) 
by the general consent of the people, the evidence of which general consent 
is long and immemorial usage, it became necessary to the freedom and peace 
of the state, that a rule should be laid down, uniform, universal, and 
permanent; in order to mark out with precision, who is that single person, to 
whom are committed (in subservience to the law of the land) the care and 
protection of the community; and to whom, in return, the duty and allegiance 

of every individual are due. It is of the highest importance to the 
*191] public tranquillity, and to the consciences *of private men, that this 

rule should be clear and indisputable; and our constitution has not 
left us in the dark upon this material occasion. It will therefore be the 
endeavor of this chapter to trace out the constitutional doctrine of the royal 
succession with that freedom and regard to truth, yet mixed with that 
reverence and respect, which the principles of liberty and the dignity of the 
subject require. d 

The grand fundamental maxim upon which the jus corone, or right of suc- 
cession to the throne of these kingdoms, depends, I take to be this: ‘“‘that 
the crown is, by common law and constitutional custom, hereditary; and this 
in a manner peculiar to itself: but that the right of inheritance may from 
time to time be changed or limited by act of parliament; under which 
limitations the crown still continues hereditary.’”’ And this proposition it 
will be the business of this chapter to prove, in all its branches: first, that 
the crown is hereditary; secondly, that it is hereditary in a manner peculiar 
to itself; thirdly, that this inheritance is subject to limitation by parliament; 
lastly, that when it is so limited, it is hereditary in the new proprietor. 

1. First, it is in general hereditary, or descendible to the next heir, on the 
death or demise of the last proprietor. All regal governments must be either 
hereditary or elective: and, as I believe there is no instance wherein the 
crown of England has ever been asserted to be elective, except by the 
regicides at the infamous and unparalleled trial of king Charles I., it must of 
consequence be hereditary. Yet, while I assert an hereditary, I by no means 
intend a jure divino, title to the throne. Such a title may be allowed to have 
subsisted under the theocratic establishments of the children of Israel in 
Palestine; but it never yet subsisted in any other country; save only so far as. 
kingdoms, like other human fabrics, are subject to the general and ordinary 
dispensations of providence. Nor indeed havea jure divino and an hereditary 

right any necessary connection with each other; as some have very 
*192] weakly imagined. The titles of David and Jehu were *equally jure 

divino, as those of either Solomon or Ahab; and yet David slew the 
sons of his predecessor, and Jehu his predecessor himself. And when our 
kings have the same warrant as they had, whether it be to sit upon the throne 
of their fathers, or to destroy the house of the preceding sovereign, they will 
then, and not before, possess the crown of England by a right like theirs, 


their votes on the said first Wednesday in December, and the proceedings and duties 
of the said electors and others shall be pursuant to the directions prescribed in this 
act. 

It also’ provides that the only evidence of a refusal to accept, or of a resignation of 
the office of President or Vice-President, shall be an instrument in writing, declaring the 
same, and subscribed by the person refusing to accept, or resigning, as the case may be, 
and delivered into the office of the Secretary of State. 

And that the term of four years for which a President and Vice-President shall be 
elected shall in all cases commence on the fourth day of March next succeeding the day 
on which the votes of the electors shall have been given.—SHARSWOOD. 

(2) Bowyer’s Com. on Const. Law Eng. (2 ed. 1846) r00. 
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zmmediately derived from heaven. The hereditary right which the laws of 
it eae acknowledge, owes its origin to the founders of our constitution, 
a to them only. It has no relation to, nor depends upon, the civil laws of 

e Jews, the Greeks, the Romans, or any other nation upon earth: the 
municipal laws of one society, having no connection with, or influence upon, 
the fundamental polity of another. The founders of our English monarchy 
might perhaps, if they had thought proper, have made it an elective 
monarchy: but they rather chose, and upon good reason, to establish 
originally a succession by inheritance. This has been acquiesced in by 
general consent; and ripened by degrees into common law: the very same 
title that every private man has to his own estate. Lands are not naturally 
descendible any more than thrones; but the law has thought proper, for the 
benefit and peace of the public, to establish hereditary succession in the one 
as well as the other. 

It must be owned, an elective monarchy seems to be the most obvious, and 
best suited of any to the rational principles of government, and the freedom 
of human nature: and accordingly we find from history that, in the infancy 
and first rudiments of almost every state, the leader, chief magistrate, or 
prince, hath usually been elective. And, if the individuals who compose 
that state could always continue true to first principles, uninfluenced by pas- 
sion or prejudice, unassailed by corruption, and unawed by violence, elective 
succession were as much to be desired in a kingdom, as in other inferior 
communities. ‘The best, the wisest, and the bravest man, would then be 
sure of receiving that crown, which his endowments have merited; and the 
sense of an unbiassed majority would be dutifully acquiesced in by 
the few who were *of different opinions. But history and observa- [*193 
tion will inform us, that elections of every kind (in the present state 
of human nature) are too frequently brought about by influence, partiality, 
and artifice: and, even where the case is otherwise, these practices will be 
often suspected, and as constantly charged upon the successful, by a splenetic 
disappointed minority. ‘This is an evil to which all societies are liable; as 
well those of a private and domestic kind, as the great community of the 
public, which regulates and includes the rest. But in the former there is 
this advantage; that such suspicions, if false, proceed no further than jealous- 
ies and murmurs, which time will effectually suppress; and, if true, the 
injustice may be remedied by legal means, by an appeal to the tribunals to 
which every member of society has (by becoming such) virtually engaged to 
submit. Whereas in the great and independent society, which every nation 
composes, there is no superior to resort to but the law of nature: no method 
to redress the infringements of that law, but the actual exertion of private 
force. As therefore between two nations, complaining of mutual injuries, 
the quarrel can only be decided by the law of arms; so in one and the same 
nation, when the fundamental principles of their common union are supposed 
to be invaded, and more especially when the appointment of their chief 
magistrate is alleged to be unduly made, the only tribunal to which the com- 
plainants can appeal is that of the God of battles, the only process by which 
the appeal can be carried on is that of a civil and intestine war. An heredi- 
tary succession to the crown is therefore now established, in this and most 
other countries, in order to prevent that periodical bloodshed and misery, 
which the history of ancient imperial Rome, and the more modern experience 
of Poland and Germany, may show us are the consequences of elective 
kingdoms. rae 

2. But, secondly, as to the particular mode of inheritance, it in general 
corresponds with the feodal path of descents, chalked out by the common- 
law in the succession to landed estates; yet with one or two material excep- 
tions. Like estates, the crown will descend lineally to the issue of the 
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*1g4] reigning monarch; as it did from king John to Richard II., through *a 
regular pedigree of six lineal generations. As in common descents, 
the preference of males to females, and the right of primogeniture among 
the males, are strictly adhered to. Thus Edward V. succeeded to the crown, 
in preference to Richard, his younger brother, and Elizabeth, his elder 
sister. Like lands or tenements, the crown, on failure of the male line, 
descends to the issue female; according to the ancient British custom 
remarked by ‘Tacitus;(a) ‘‘solent feminarum ductu bellare, et sexum in 
imperiis non discernere.’’(3) ‘Thus Mary I. succeeded to Edward VI.; and 
the line of Margaret Queen of Scots, the daughter of Henry VII., succeeded 
on failure of the line of Henry VIII., his son. But, among the females, the 
crown descends by right of primogeniture to the eldest daughter only and 
her issue; and not, as in common inheritances, to all the daughters at once; 
the evident necessity of a sole succession to the throne having occasioned the 
royal law of descents to depart from the common law in this respect: and 
therefore queen Mary on the death of her brother succeeded to the crown 
alone, and not in partnership with her sister Elizabeth. Again: the doctrine 
of representation prevails in the descent of the crown, as it does in other 
inheritances; whereby the lineal descendants of any person deceased stand in 
the same place as their ancestor, if living, would have done. ‘Thus Richard 
II. succeeded his grandfather Edward III., in right of his father the Black 
Prince; to the exclusion of all his uncles, his grandfather’s younger children. 
Lastly, on failure of lineal descendants, the crown goes to the next collateral 
relations of the late king; provided they are lineally descended from the blood 
royal, that is, from that royal stock, which originally acquired the crown. 
Thus Henry I. succeeded to William II., John to Richard I., and James I. to 
Elizabeth; being all derived from the conqueror, who was then the only regal 
stock. But herein there is no objection (as in the case of common descents) 
to the succession of a brother, an uncle, or other collateral relation, of the 
half blood; that is, where the relationship proceeds not from the same couple 
of ancestors (which constitutes a kinsman of the whole blood) but from a 
single ancestor only; as when two persons are derived from the same 
*195] father and not from the same *mother, or vice versa; provided only, 
that the one ancestor, from whom both are descended, be that from 
whose veins the blood royal is communicated to each. Thus Mary I. inher- 
ited to Edward VI., and Elizabeth inherited to Mary; all children of the 
same father, King Henry VIII., but all by different mothers. The reason 
of which diversity, between royal and common descents, will be better under- 
stood hereafter, when we examine the nature of inheritances in general. 

3. The doctrine of hereditary right does by no means imply an zndefeasible 
right to the throne. No man will,I think, assert this, that has considered 
our laws, constitution, and history, without prejudice, and with any degree 
of attention. It is unquestionably in the breast of the supreme legislative 
authority of this kingdom, the king and both houses of parliament, to 
defeat this hereditary right; and, by particular entails, limitations, and 
provisions, to exclude the immediate heir, and vest the inheritance in any 
one else. This is strictly consonant to our laws and constitution; as may be 
gathered from the expression so frequently used in our statute book, of ‘“‘ the 
king’s majesty, his heirs, and successors.’’ In which we may observe, that 
as the word, ‘“‘heirs,’’ necessarily implies an inheritance of hereditary 
right, generally subsisting in the royal person; so the word, ‘‘ successors, ’’ 


(a) In vit. Agricole. 


_ (3) [‘ They are accustomed to wage war under the conduct of women, and not to con- 
sider sex in the government of their empire.’’] 


184 


CHAP, 3] OF PERSONS. 195-196-197 


distinctly taken must imply that this inheritance may sometimes be broken 
through, or, that there may be a successor, without being the heir, of the 
king. And this is so extremely reasonable, that without such a power, lodged 
somewhere, our polity would be very defective. For, let us barely suppose 
so melancholy a case, as that the heir apparent should be a lunatic, an idiot, 
or otherwise incapable of reigning: how miserable would the condition of the 
nation be, if he were also incapable of being set aside! It is therefore neces- 
sary that this power should be lodged somewhere: and yet the inheritance, 
and regal dignity, would be very precarious indeed, if this power were 
expressly and avowedly lodged in the hands of the subject only, to be exerted 
whenever prejudice, caprice, or discontent, should happen to take the lead. 
Consequently it can nowhere be so properly lodged as in the two 

houses of parliament, by and with the *consent of the reigning king; [*196 
who, it is not to be supposed, will agree to any thing improperly 
prejudicial to the rights of his own descendants. And therefore in the king, 
lords, and commons, in parliament assembled, our laws have expressly 
lodged it. 

4. But, fourthly; however the crown may be limited or transferred, it still 
retains its descendible quality, and becomes hereditary in the wearer of it. 
And hence in our law the king is said never to die, in his political capacity; 
though, in common with other men, he is subject to mortality in his natural: 
because immediately upon the natural death of Henry, William, or Edward, 
the king survives in his successor. For the right of the crown vests, eo 
znstantz, upon his heir; either the eves natus, if the course of descent 
remains unimpeached, or the Ae@res factus, if the inheritance be under any 
particular settlement. So that there can be no zxterregnum,;(4) but, as Sir 
Matthew Hale(é) observes, the right of sovereignty is fully invested in the 
successor by the very descent of the crown. And therefore, however 
acquired, it becomes in him absolutely hereditary, unless by the rules of the 
limitation it is otherwise ordered and determined. In the same manner as 
landed estates, to continue our former comparison, are by the law hereditary, 
or descendible to the heirs of the owner; but still there exists a power, by 
which the property of those lands may be transferred to another person. If 
this transfer be made simply and absolutely, the lands will be hereditary in 
the new owner, and descend to his heir-at-law: but if the transfer be clogged 
with any limitations, conditions, or entails, the lands must descend in that 
channel, so limited and prescribed, and no other. 

In these four points consists, as I take it, the constitutional notion of 
hereditary right to the throne:(5) which will be still further elucidated, and 
made clear beyond all dispute, from a short historical view of the successions 
to the crown of England, the doctrines of our ancient lawyers, and the sev- 
eral acts of parliament that have from time to time been made, to 
create, to declare, to confirm, to limit, or to bar, the hereditary *title [*197 
to the throne. And in the pursuit of this inquiry we shall find, that, 
from the days of Egbert, the first sole monarch of this kingdom, even to the 
present, the four cardinal maxims above mentioned have ever been held the 
constitutional canons of succession. Itis true, the succession, through fraud, 
or force, or sometimes through necessity, when in hostile times the crown 
descended on a minor or the like, has been very frequently suspended; but 
has generally at last returned back into the old hereditary channel, though 

(b) 1 Hist. P, C. 16. 


(4) Hence the statutes passed in the first year after the restoration of Car. II. are always 
called the acts in the twelfth year of his reign; and all the other legal proceedings of 
that reign are reckoned from the year 1648, and not from 1860.—CHRISTIAN. 

(5) Bowyer’s Com. on Const. Law Eng. (2 ed. 1646) 104. 
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sometimes a very considerable period has intervened. And, even in those 
instances where the succession has been violated, the crown has ever been 
looked upon as hereditary in the wearer of it. Of which the usurpers them- 
selves were so sensible, that they for the most part endeavored to vamp up 
some feeble show of a title by descent, in order to amuse the people, while 
they gained the possession of the kingdom. And, when possession was once 
gained, they considered it as the purchase or acquisition of a new estate of 
inheritance, and transmitted or endeavored to transmit it to their own pos- 
terity, by a kind of hereditary right of usurpation. 

King Egbert, about the year 800, found himself in possession of the throne 
of the West Saxons, by a long and undisturbed descent from his ancestors of 
above three hundred years. How his ancestors acquired their title, whether 
by force, by fraud, by contract, or by election, it matters not much to inquire; 
and is indeed a point of such high antiquity, as must render all inquiries at 
best but plausible guesses. His right must be supposed indisputably good, 
because we know no better. The other kingdoms of the heptarchy he 
acquired, some by consent, but most by a voluntary submission. And it is 
an established maxim in civil polity, and the law of nations, that when one 
country is united to another in such a manner, as that one keeps its govern- 
ment and states, and the other loses them; the latter entirely assimilates with 
or is melted down in the former, and must adopt its laws and customs. (c) 

And in pursuance of this maxim there hath ever been, since the union 
*198] of the heptarchy in king Egbert, a *general acquiescence under the 

hereditary monarchy of the West Saxons, through all the united 
kingdoms. 

From Egbert to the death of Edmund Ironside, a period of above two 
hundred years, the crown descended regularly, through a succession of fifteen 
princes, without any deviation or interruption: save only that the sons of 
king Ethelwolf succeeded to each other in the kingdom, without regard to 
the children of the elder branches, according to the rule of succession pre- 
scribed by their father and confirmed by the wittena-gemote, in the heat of 
the Danish invasions; and also that king Edred, the uncle of Edwy, mounted 
the throne for about nine years, in the right of his nephew, a minor, the 
times being very troublesome and dangerous. But this was with a view to 
ay: and not to destroy, the succession; and accordingly Edwy succeeded 

im. (6 

King Edmund Ironside was obliged, by the hostile irruption of the Danes, 
at first to divide his kingdom with Canute, king of Denmark; and Canute, 
after his death, seized the whole of it, Edmund’s sons being driven into 
foreign countries. Here the succession was suspended by actual force, and a 
new family introduced upon the throne: in whom however this new-acquired 
throne continued hereditary for three reigns; when, upon the death of 
Hardiknute, the ancient Saxon line was restored in the person of Edward 
the Confessor. 

He was not indeed the true heir to the crown, being the younger brother 
of king Edmund Ironside, who had a son Edward, sirnamed (from his exile) 
the outlaw, still living.(7) But this son was then in Hungary; and, the 
English having just shaken off the Danish yoke, it was necessary that some- 
body on the spot should mount the throne; and the Confessor was the next 


(c) Puff. L. of N. and N. b. 8, c. 12, 26. 


(6 But Edmund, the son of Edward the elder, was put aside to make wa - 
stan, his bastard brother; and Edmund, his brother, see higtecuee eee 

(7) It has been remarked that Edmund Ironside being illegitimate, Edward the Con- 
fessor the legitimate son of Ethelred the Unready, was the true heir to the crown, at least 
in preference to Edmund or any child of his.—CoLERIDGE. 
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of the royal line then in England. On his decease without issue, Harold IT. 
usurped the throne; and almost at the same instant came on the Norman 
imvasion: the right to the crown being all the time in Edgar, sirnamed 
Atheling, (which signifies in the Saxon language d/ustrious, or of royal 
blood, ) who was the son of Edward the Outlaw, and grandson of 
Edmund *Ironside; or as Matthew Paris(d@) well expresses the [*199 
sense of our old constitution, ‘‘ Kdmundus autem latusferreum, rex 
naturalis de stirpe regum, genuit Edwardum,; et Edwardus genuit Edgarum, 
cut de jure debebatur regnum Anglorum.’’ (8) 

William the Norman claimed the crown by virtue of a pretended grant 
from king Edward the Confessor; a grant which, if real, was in itself utterly 
invalid; because it was made, as Harold well observed in his reply to 
William’s demand, (¢) ‘‘absgue generali senatus et populi conventu et 
edicto,’’ (9) which also very plainly implies, that it then was generally under- 
stood that the king, with consent of the general council, might dispose of the 
crown, and change the line of succession. William’s title however was 
altogether as good as Harold’s, he being a mere private subject, and an utter 
stranger to the royal blood. Edgar Atheling’s undoubted right was over- 
whelmed by the violence of the times; though frequently asserted by the 
English nobility after the conquest, till such time as he died without issue: 
but all their attempts proved unsuccessful, and only served the more firmly to 
establish the crown in the family which had newly acquired it. 

' This conquest then by William of Normandy was, like that of Canute 
before, a forcible transfer of the crown of England into anew family: but the 
crown being so transferred, all the inherent properties of the crown were with 
it transferred also. For, the victory obtained at Hastings not being(/) a 
victory over the nation collectively, but only over the person of Harold, the 
only right that the conqueror could pretend to acquire thereby, was the right 
to possess the crown of England, not to alter the nature of the government. 
And therefore, as the English laws still remained in force, he must neces- 
sarily take the crown subject to those laws, and with all its inherent proper- 
ties; the first and principal of which was its descendibility.(10) Here then 
we must drop our race of Saxon kings, at least for a while, and derive our 
descents from William the Conqueror as from a new stock, who 
acquired by right of war (such as it is, yet still the *dernzer resort of [*200 
kings) a strong and undisputed title to the inheritable crown of 
England. 

Accordingly it descended from him to his sons William II. and Henry I. 
Robert, it must be owned, his eldest son, was kept out of possession by the 
arts and violence of his brethren; who perhaps might proceed upon a notion, 
which prevailed for some time in the law of descents, (though never adopted 
as the rule of public successions, )( g) that when the eldest son was already 
provided for, (as Robert was constituted duke of Normandy by his father’s 
will, ) in such a case the next brother was entitled to enjoy the rest of their 


066. 
William of Malmsb. J. 3 


d) A. D. 1066 (g) See Lord Lyttleton’s Life of Henry II. vol. i. 
467. 
e€ A . 
) Hale, Hist. C. L. c.5. Seld. Review of Tithes,c.8. 


(8) [But Edmund Ironsides, a natural king by descent from a race of kings, begat 
Edward, and Edward begat Edgar, to whom of right the kingdom of England belonged.’’] 

(9) [‘‘ Without the general assembly and edict of the senate and people.” ] 

(10) The effect of acquisition by conquest, is to transfer the dominion of the country to 
the conqueror; but that clearly does not involve the abrogation of all the laws prevailing 
in the country at the time. It is very interesting to find in the laws of Menu one of the 
most ancient Hindu books, these words, ‘‘Let the king establish the laws of the con- 
quered nation as declared in their books.’’—Sir Wm. Jones’ Inst. Hindu Law, Art. 203.. 
Bowyer’s Comms. on Const. Law Eng. (2 ed. 1846) 45. 
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father’s inheritance. But, as he died without issue, Henry at last had a good 
title to the throne, whatever he might have at first. 

Stephen of Blois, who succeeded him, was indeed the grandson of the Con- 
queror, by Adelicia his daughter, and claimed the throne by a feeble kind of 
hereditary right: not as being the nearest of the male line, but as the nearest 
male of the blood royal, excepting his elder brother Theobald, who was earl 
of Blois, and therefore seems to have waived, as he certainly never insisted 
on, so troublesome and precariousaclaim. The real right was in the empress 
Matilda, or Maud, the daughter of Henry I.; the rule of succession being, 
(where women are admitted at all,) that the daughter of a son shall be pre- 
ferred to the son of a daughter. So that Stephen was little better than a 
mere usurper; and therefore he rather chose to rely on a title by election, (7) 
while the empress Maud did not fail to assert her hereditary right by the 
sword: which dispute was attended with various success, and ended at last in 
the compromise made at Wallingford, that Stephen should keep the crown, 
but that Henry, the son of Maud, should succeed him, as he afterwards 
accordingly did. 

Henry, the second of that name, was (next after his mother Matilda) the 

undoubted heir of William the Conqueror; but he had also another 
*201] connection in blood, which endeared *him still further to the English. 

He was lineally descended from Edmund Ironside, the last of the 
Saxon race of hereditary kings. For Edward the Outlaw, the son of Edmund 
Ironside, had (besides Edgar Atheling, who died without issue) a daughter 
Margaret, who was married to Malcolm, King of Scotland, and in her the 
Saxon hereditary right resided. By Malcolm she had several children, and 
among the rest Matilda the wife of Henry I., who by him had the empress 
Maud, the mother of Henry II. Upon which account the Saxon line is in 
our histories frequently said to have been restored in his person, though in 
reality that right subsisted in the sozs of Malcolm by queen Margaret; king 
Henry’s best title being as heir to the Conqueror. 

From Henry II. the crown descended to his eldest son Richard I.; who 
dying childless, the right vested in his nephew Arthur, the son of Geof- 
frey his next brother; but John, the youngest son of king Henry, seized 
the throne, claiming, as appears from his charters, the crown by hered- 
itary right;(z) that is to say, he was next of kin to the deceased king, 
being his surviving brother: whereas Arthur was removed one degree further, 
being his brother’s son, though by right of representation he stood in the 
place of his father Geoffrey. And however flimsy this title, and those of 
William Rufus and Stephen of Blois, may appear at this distance to us, after 
the law of descents hath now been settled for so many centuries, they were 
sufficient to puzzle the understandings of our brave but unlettered ancestors. 
Nor, indeed, can we wonder at the number of partisans who espoused the 
pretensions of king John in particular, since even in the reign of his father, 
king Henry II., it was a point undetermined, (£4) whether, even in common 
inheritances, the child of an elder brother should succeed to the land in right 
of representation, or the younger surviving brother in right of proximity of 
blood. Nor is it to this day decided, in the collateral succession to the fiefs 

of the empire, whether the order of the stocks, or the proximity of 
*202] degree, shall take place.(7) However, on the death of Arthur *and 
his sister Hleanor without issue, a clear and indisputable title vested 
in Henry III., the son of John; and from him to Richard the Second, a sue- 
cession of six generations, the crown descended in the true hereditary line. 


(h) “Ego Stephanus Dei gratia assensu cleri et populi (z) “*—Regni Angliz; quod nobis jure competit here- 
tn regem Anglorum electus, &c.” [‘ Istephen, elected  difario.”” Spelm. Hist. R. Joh. ilki 
King of England, by the grace of God and the assent k) Cal ie 3. of ned Wate soe 
of the clergy and people.’’] (Cart. A.D. 1136. Ric. th Mod. Un. Hist. xxx. 512. 


de Hagustald 314. Hearne ad Guil. Neubr. 711.) 
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Under one of which race of princes(m) we find it declared in parliament, 

that the law of the crown of England is, and always hath been, that the 
children of the king of England, whether born in England or elsewhere, 
ought to bear the inheritance after the death of their ancestors: which law 
our sovereign lord the king; the prelates, earls, and barons, and other great 
men, together with all the commons in parliament assembled, do approve and 
affirm forever.”’ 

Upon Richard the Second’s resignation of the crown, he having no children, 
the right resulted to the issue of his grandfather Edward III. That king 
had many children besides his eldest, Edward the black prince of Wales, the 
father of Richard II.; but to avoid confusion, I shall only mention three:— 
William, his second son, who died without issue; Lionel, duke of Clarence, 
his third son; and John of Gaunt, duke of Lancaster, his fourth. By the 
rules of succession, therefore, the posterity of Lionel, duke of Clarence, were 
entitled to the throne upon the resignation of king Richard; and had accord- 
ingly been declared by the king, many years before, the presumptive heirs 
of the crown; which declaration was also confirmed in parliament.(z) But 
Henry, duke of Lancaster, the son of John of Gaunt, having then a large 
army in the kingdom, the pretence of raising which was to recover his 
patrimony from the king, and to redress the grievances of the subject, it was 
impossible for any other title to be asserted with any safety, and he became 
king under the title of Henry IV. But, as Sir Matthew Hale remarks, (0) 
though the people unjustly assisted Henry IV. in his usurpation of the crown, 
yet he was not admitted thereto until he had declared that he claimed, not as 
a conqueror, (which he very much inclined to do,)(#) but as a successor, 
descended by right line of the blood royal, as appears from the rolls of 
parliament in those times. And, in order to this, he set up a show 
of two titles: *the one upon the pretence of being the first of the blood [**203 
royal in the entire male line, whereas the duke of Clarence left only 
one daughter, Philippa; from which female branch, by a marriage with 
Edmond Mortimer, earl of March, the house of York descended: the other, 
by reviving an exploded rumor, first propagated by John of Gaunt, that 
Edmond, earl of Lancaster, (to whom Henry’s mother was heiress, ) was in 
reality the elder brother of king Edward I.; though his parents, on account 
of his personal deformity, had imposed him on the world for the younger; 
and therefore Henry would be entitled to the crown, either as successor to 
Richard II. in case the entire male line was allowed a preference to the 
female; or even prior to that unfortunate prince, if the crown could descend 
through a female, while an entire male line was existing. 

However, as in Edward the Third’s time we find the parliament approving 
and affirming the law of the crown, as before stated, so in the reign of Henry 
IV. they actually exerted their right of new-settling the succession to the 
crown. And this was done by the statute 7 Hen. IV. c. 2, whereby it is 
enacted, ‘“‘that the inheritance of the crown and realms of England and 
France, and all other the king’s dominions, shall be set and remain(q) in the 
person of our sovereign lord the king, and in the heirs of his body issuing;’’ 
and prince Henry is declared heir apparent to the crown, to hold to him and 
the heirs of his body issuing, with remainder to the Lord Thomas, Lord John, 
and Lord Humphry, the king’s sons, and the heirs of their bodies respectively; 
which is indeed nothing more than the law would have done before, provided 
Henry the Fourth had been a rightful king. It however serves to show that 
it was then generally understood, that the king and parliament had a right 
to new-model and regulate the succession to the crown; and we may also 


m) Stat. 25 Edw. III. st. 2. (p) Seld. tit. hon. 1, 3. 
ey Standford’s Geneal. Hist. 246. (q) Soit mys et demoerge. 
0) Hist. 'C. L. ¢. 5. 
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observe with what caution and delicacy the parliament then avoided declaring 
any sentiment of Henry’s original title. However, Sir Edward Coke 

*204] more than once expressly declares,(7) that at the time of *passing 
this act the right of the crown was in the descent from Philippa, 

daughter and heir of Lionel duke of Clarence. } 

Nevertheless the crown descended regularly from Henry IV. to his son and 
grandson Henry V. and VI.; in the latter of whose reigns the house of York 
asserted their dormant title; and, after imbruing the kingdom in blood and 
confusion for seven years together, at last established it in the person of 
Edward IV. At his accession to the throne, after a breach of the succession 
that continued for three descents, and above threescore years, the distinction 
of a king de jure and a king de facto began to be first taken; in order to 
indemnify such as had submitted to the late establishment, and to provide 
for the peace of the kingdom, by confirming all honors conferred and all acts 
done by those who were now called the usurpers, not tending to the disherison 
of the rightful heir. In statute 1 Edw. IV.c. 1, the three Henrys are styled, 
‘‘Jate kings of England successively in dede, and not of ryght.’’ And in all 
the charters which I have met with of king Edward, wherever he has occa- 
sion to speak of any of the line of Lancaster, he calls them ‘‘ zaper de facto, 
et non de jure, reges Anglig.”’ (12) 

Edward IV. left two sons and a daughter; the eldest of which sons, king 
Edward V., enjoyed the regal dignity for a very short time, and was then 
deposed by Richard, his unnatural uncle, who immediately usurped the royal 
dignity, having previously insinuated to the populace a suspicion of bastardy 
in the children of Edward IV. to make a show of some hereditary title: 
after which he is generally believed to have murdered his two nephews, upon 
whose death the right of the crown devolved to their sister Elizabeth. 

The tyrannical reign of king Richard III. gave occasion to Henry earl of 
Richmond to assert his title to the crown; a title the most remote and 
unaccountable that was ever set up, and which nothing could have given 
success to but the universal detestation of the then usurper Richard. For, 
besides that he claimed under a descent from John of Gaunt, whose title was 

now exploded, the claim (such as it was) was through John earl of 
*205] Somerset, a bastard son, begotten by John of *Gaunt upon Catherine 
Swinford. Itis true that, by an act of parliament 20 Ric. II. this 
son was, with others, legitimated and made inheritable to all lands, 
offices, and dignities, as if he had been born in wedlock; but still with an 
express reservation of the crown, ‘‘ excepta dignitate regalt.’’(s)(13) 
(r) 4 Inst. 37, 208. (s) 4 Inst. 36. 


(12) [‘‘ Recent, kings of England, in fact and not in law.’’] A king de facto is one 
actually reigning as opposed to one de jure merely, who, although having the lawful 
succession, has either been ousted from, or never actually taken, the possession of the 
sovereignty. The Constitutional Statute, 11 Hen. VII. c. 1, enacts that obedience to the 
king for the time being de facto shall be a protection to the subject against all forfeitures 
under any succeeding sovereign, claiming adversely. Brown’s Dict. and Inst. Am. and 
Eng. Enc. of Law, Vol. V., p. 92. The principle of recognizing the acts of a de facto king 
has been extended to all other public officers, thus : The validity of a service of notice 
by a de facto constable, cannot be inquired into collaterally. Petersilea v. Stone, 119 
Mass. 468 (1876). It is well settled, upon principles of public policy, that the acts of 
an officer de Sacto, whether judicial or ministerial, are valid so far as the rights of the 
public, or third persons having an interest in such acts are concerned, and that neither 
the title of such officer, nor the validity of his acts as such, can be indirectly called in 
question, in a proceeding to which he is not a party. Heath v. State, 36 Ala. 275 (1860). 
Griffins Exr. v. Cunningham, 20 Grat. (Va.) 45, 70. A person serving a writ as a deputy 
specially appointed by the sheriff, is an officer de facto for that purpose; although his 
written appointment is not under seal. Jewell v. Gilbert, 64 N. H. 15 (1885). 

(13) [‘‘With regal dignity excepted.’’] It must be remarked that Blackstone’s assertion, 
on the authority of Coke, (4 Inst. 37,) that in the act of legitimation there was an express 
reservation excluding the right of succession to the throne, has been discovered to be 
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Notwithstanding all this, immediately after the battle of Bosworth Field, he 
assumed the regaldignity; the right of the crown then being, as Sir Edward 
Coke expressly declares,(/) in Elizabeth, eldest daughter of Edward IV.: 
and his possession was established by parliament, holden the first year of his 
reign. In the act for which purpose the parliament seems to have copied 
the caution of their predecessors in the reign of Henry IV.; and therefore 
(as Lord Bacon the historian of this reign observes) carefully avoided any 
recognition of Henry VII.’s right, which indeed was none at all; and the 
king would not have it by way of new law or ordinance, whereby a right 
might seem to be created and conferred upon him; and therefore a middle 
way was rather chosen, by way (as the noble historian expresses it) of esfab- 
lishment, and that under covert and indifferent words, ‘‘ that the inheritance 
of the crown should vest, remain, and abide, in King Henry VII. and the 
heirs of his body;’’ thereby providing for the future, and at the same time 
acknowledging his present possession; but not determining either way, 
whether that possession was de jure or de facto merely. However, he soon 
after married Elizabeth of York, the undoubted heiress of the Conqueror, 
and thereby gained (as Sir Edward Coke(z) declares) by much his best title 
tothe crown. Whereupon the act made in his favor was so much disregarded, 
that it never was printed in our statute books. (14) 

Henry the Eighth, the issue of this marriage, succeeded to the crown by 
clear indisputable hereditary right, and transmitted it to his three children in 
successive order. But in his reign we at several times find the parlia- 
ment busy in regulating the succession to the kingdom. And, first, 
by *statute 25 Hen. VIII. c. 12, which recites the mischiefs which [*206 
have and may ensue by disputed titles, because no perfect and sub- 
stantial provision hath been made by law concerning the succession; and then 
enacts, that the crown shall be entailed to his majesty, and the sons or heirs 
male of his body, and in default of such sons to the Lady Elizabeth (who is 
declared to be the king’s eldest issue female, in exclusion of the Lady Mary, 
on account of her supposed illegitimacy by the divorce of her mother queen 
Catherine) and to the Lady Elizabeth’s heirs of her body; and so on from 
issue female to issue female, and the heirs of their bodies, by course of 
inheritance according to their ages, as the crown of England hath been accus- 
tomed, and ought to go, in case where there be heirs female of the same: 
and in default of issue female, then to the king’s right heirs forever. This 
single statute is an ample proof of all the four positions we at first set out 
with. 

But, upon the king’s divorce from Anne Boleyn, this statute was, with 
regard to the settlement of the crown, repealed by statute 28 Hen. VIII. c. 7, 
wherein the Lady Elizabeth is also, as well as the Lady Mary, bastardized, 
and the crown settled on the king’s children by queen Jane Seymour, and 
his future wives; and, in defect of such children, then with this remarkable 
remainder, to such persons as the king by letters patent, or last will and 
testament, should limit and appoint the same: a vast power, but notwith- 
standing, as it was regularly vested in him by the supreme legislative 


(t) 4 Inst. 37. (u) Ibid, 37. 


unfounded. In the original rolls of parliament, the exception of the right of succession 
to the throne is not contained: but it was introduced by interlineation on the patent-roll 
subsequently to the grant of legitimation, and was included in the confirmation by Henry 
IV. It is clear the operative grant was the statute of Richard IL; and as that statute 
legitimated John of Gaunt’s children for all purposes, without exception, they were 
thereby made capable of inheriting the crown. Sir N. Nicholas’s Obsery. on the State of 
Historical Literature, p. 176. Bowyer’s Const. Law, 105.—SHARSWOOD. 
(14) Reeve’s Hist. of Eng. Law; Finlason Vol. IIL., p. 119 e¢ seq. 
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authority, it was therefore indisputably valid.(15) But this power was never car- 
ried into execution; for by statute 35 Hen. VIII. c. 1, the king’s two daughters 
are legitimated again, and the crown is limited to prince Edward by name, after 
that to the Lady Mary, and then to the Lady Elizabeth and the heirs of their 
respective bodies; which succession took effect accordingly, being indeed no 
other than the usual course of the law, with regard to the descent of the crown. 

But lest there should remain any doubt in the minds of the people, through 

this jumble of acts for limiting the succession, by statute 1 Mar. st. 
*207] 2, ¢. 1, queen Mary’s *hereditary right to the throne is acknowledged 

and recognized in these words:—‘‘ The crown of these realms is most 
lawfully, justly, and rightly descended and come to the queen’s highness that 
now is, being the very true and undoubted heir and inheritrix thereof.’ - 
And again, upon the queen’s marriage with Philip of Spain, in the statute 
which settles the preliminaries of that match,(x) the hereditary right to the 
crown is thus asserted and declared:—‘‘ As touching the right of the queen’s 
inheritance in the realm and dominions of England, the children, whether 
male or female, shall succeed in them, according to the known laws, statutes, 
and customs of the same:’’ which determination of the parliament, that the 
succession sha// continue in the usual course, seems tacitly to imply a power 
of new-modelling and altering it, in case the legislature had thought proper. 

On queen Elizabeth’s accession, her right is recognized in still stronger 
terms than her sister’s; the parliament acknowledging(y) ‘‘ that the queen’s 
highness is, and in very deed and of most mere right ought to be, by the 
laws of God, and the laws and statutes of this realm, our most lawful and 
rightful sovereign liege lady and queen; and that her highness is rightly, 
lineally, and lawfully descended and come of the blood royal of this realm of 
England; in and to whose princely person, and to the heirs of her body law- 
fully to be begotten, after her, the imperial crown and dignity of this realm 
doth belong.’’ And in the same reign, by statute 13 Eliz. c. 1, we find the 
right of parliament to direct the succession of the crown asserted in the most 
explicit words:—‘‘ If any person shall hold, affirm, or maintain that the 
common laws of this realm, not altered by parliament, ought not to direct 
the right of the crown of England; or that the queen’s majesty, with and by 
the authority of parliament, is not able to make laws and statutes of sufficient 
force and validity to limit and bind the crown of this realm, and the descent, 

limitation, inheritance, and government thereof: such person, so 
*208] holding, affirming, or maintaining, shall, *during the life of the 

queen, be guilty of high treason; and after her decease shall be guilty 
of a misdemeanor, and forfeit his goods and chattels.” 

On the death of queen Elizabeth without issue, the line of Henry VIII. 
became extinct. It therefore became necessary to recur to the other issue of 
Henry VII. by Elizabeth of York his queen; whose eldest daughter Margaret 
having married James IV. king of Scotland, king James the Sixth of Scotland, 
and of England the First, was the lineal descendant from that alliance. So 
that in his person, as clearly as in Henry VIII., centred all the claims of 
different competitors, from the conquest downwards, he being indisputably 
the lineal heir of the Conqueror.(16) And, what is still more remarkable, 

(x) 1 Mar. st. 2, c. 2. (y) Stat. 1 Eliz. e. 3. 


(15) ‘‘It is the right and the duty of all courts to declare all legislative acts void which 
plainly and palpably violate the constitution.’ Bank St. Mary’s wv. State, 12 (Cobb) Ga. 
498 (1852). But this Act was without the jurisdiction of the courts. 

(16) This position is correct only on the assumption that the will of Henry VIII., whereby 
he (by virtue of the statute 28 Hen. VIII. c. 7) entailed the crown on the descendants of 
his youngest sister, Mary, duchess of Suffolk, before those of Margaret, queen of Scots, 
is not authentic and valid; for there were descendants of Mary living at the decease of 
queen Elizabeth. Bowyer’s Const. Law, 108. Hallam, vol. i. Pp. 395-—SHARSWOOD. 
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in his person also centred the right of the Saxon monarchs, which had been 
suspended from the conquest till his accession. For, as formerly observed 
Margaret, the sister of Edgar Atheling, the daughter of Edward the Outlaw, 
and grand-daughter of king Edmund Ironside, was the person in whom the 
hereditary right of the Saxon kings, supposing it not abolished by the con- 
quest, resided. She married Malcolm, king of Scotland; and Henry II., b 

a descent from Matilda their daughter, is generally called the Ae of sie 
Saxon line. But it must be remembered, that Malcolm by his Saxon queen 
had sons as well as daughters; and that the royal family of Scotland Gon that 
time downwards, were the offspring of Malcolm and Margaret. Of this 
theta king James the First was the direct lineal heir, and therefore 

in his person eve i i i i i 

as well as Scottish aes Seeee en cy i eae a Willian the 
cornice ) gbert an illiam the 

And it is no wonder that a prince of more learning than wisdom, who 
could deduce an hereditary title for more than eight hundred years, should 
easily be taught by the flatterers of the times to believe there was something 
divine in his right, and that the finger of Providence was visible in 
its preservation. Whereas, though a wise institution, it was clearly [-*209 
a human institution ; and the right inherent in him no natural, but 
a positive, right. And in this, and no other, light was it taken by the 
English parliament; who by statute 1 Jac. I. c. 1, did ‘‘recognize and 
acknowledge, that immediately upon the dissolution and decease of Elizabeth 
late queen of England, the imperial crown thereof did by inherent birthright, 
and lawful and undoubted succession, descend and come to his most sand 
lent majesty, as being lineally, justly, and lawfully next and sole heir of the 
blood royal of this realm.’’ Not a word here of any right immediately 
derived from Heaven; which, if it existed anywhere, must be sought for 
among the aborigines of the island, the ancient Britons, among whose princes, 
indeed, some have gone to search it for him. (2) 

But, wild and absurd as the doctrine of divine right most undoubtedly is, 
it is still more astonishing, that when so many hereditary rights had centred 
in this king, his son and heir king Charles the First should be told by those 
infamous judges who pronounced his unparalleled sentence, that he was an 
elective prince; elected by his people, and therefore accountable to them, in 
his own proper person, for his conduct. The confusion, instability, and 
madness which followed the fatal catastrophe of that pious and unfortunate 
prince, will be a standing argument in favor of hereditary monarchy to all 
future ages; as they proved at last to the then deluded people; who, in order 
to recover that peace and happiness, which for twenty years together they 
had lost, in a solemn parliamentary convention of the states restored the right 
heir of the crown. And in the proclamation for that purpose, which was 
drawn up and attended by both houses,(@) they declared ‘that, according 
to their duty and allegiance, they did heartily, joyfully, and unani- 
mously acknowledge and proclaim, that immediately upon the *de- [*210 
cease of our late sovereign lord king Charles, the imperial crown of 
these realms did by inherent birthright and lawful and undoubted succession 
descend and come to his most excellent majesty Charles the Second, as being 
lineally, justly, and lawfully next heir of the blood royal of this realm: and 
thereunto they most humbly and faithfully did submit and oblige themselves, 
their heirs, and posterity forever.”’ 

Thus I think it clearly appears, from the highest authority this nation is 
acquainted with, that the crown of England hath been ever an hereditary 

(2) Elizabeth of York, the mother of queen Mar- sister to Llewellin ap Jorwerth the Great, had the 
garet of Scotland, was heiress of the house of Morti- true right to the principality of Wales. Hist. Eng. 


mer. And Mr. Carte observes, that the house of iii. 705. 
Mortimer, in virtue of its descent from Gladys, only (a) Com, Jour, 8 May, 1660. 


Vor. I.—13. 193 


210-211 OF THE RIGHTS [Boox I 


crown, though subject to limitations by parliament. The remainder of this 
chapter will consist principally of those instances wherein the parliament has 
asserted or exercised this right of altering and limiting the succession; a 
right which, we have seen, was before exercised and asserted in the reigns 
of Henry IV., Henry VII., Henry VIII., queen Mary, and queen Elizabeth. 
The first instance, in point of time, is the famous bill of exclusion, which 
raised such a ferment in the latter end of the reign of king Charles the 
Second. It is well known that the purport of this bill was to have set aside 
the king’s brother and presumptive heir, the duke of York, from the succes- 
sion, on the score of his being a papist; that it passed the house of commons, 
but was rejected by the lords; the king having also declared, beforehand, that 
he never would be brought to consent to it. And from this transaction we 
may collect two things: 1. That the crown was universally acknowledged 
to be hereditary; and the inheritance indefeasible unless by parliament: else 
it had been needless to prefer such a bill. 2. That the parliament had a 
power to have defeated the inheritance: else such a bill had been ineffectual. 
The commons acknowledged the hereditary right then subsisting; and the 
lords did not dispute the power, but merely the propriety, of an exclusion. 
However, as the bill took no effect, king James the Second succeeded to the 
throne of his ancestors; and might have enjoyed it during the remainder of 
his life but for his own infatuated conduct, which, with other concurring 
circumstances, brought on the revolution in 1688. 

*211] *The true ground and principle upon which that memorable event 
proceeded was an entirely new case in politics, which had never 

before happened in our history,—the abdication of the reigning monarch, 
and the vacancy of the throne thereupon. It was not a defeasance of the 
right of succession, and a new limitation of the crown, by the king and both 
houses of parliament: it was the act of the nation alone, upon a conviction 
that there was no king in being. For, in a full assembly of the lords and 
commons, met in a convention upon the supposition of this vacancy, both 
houses(4) came to this resolution:—‘‘ That king James the Second, having 
endeavored to subvert the constitution of the kingdom, by breaking the 
original contract between king and people; and, by the advice of jesuits 
and other wicked persons, having violated the fundamental laws; and having 
withdrawn himself out of this kingdom; has abdicated the government, and 
that the throne is thereby vacant.’’ ‘Thus ended at once, by this sudden and 
unexpected vacancy of the throne, the old line of succession; which from the 
conquest had lasted above six hundred years, and from the union of the 
heptarchy in king Egbert almost nine hundred. ‘The facts themselves thus 
appealed to, the king’s endeavor to subvert the constitution by breaking the 
original contract, his violation of the fundamental laws, and his withdrawing 
himself out of the kingdom, were evident and notorious; and the consequences 
drawn from these facts, (namely, that they amounted to an abdication of the 
government; which abdication did not affect only the person of the king him- 
self, but also all his heirs, and rendered the throne absolutely and completely 
vacant,) it belonged to our ancestors to determine.(17) For, whenever a 


(b) Com. Jour. 7 Feb. 1688. 


(17) The convention in Scotland drew the same conclusion, viz., the vacancy of the 
throne, from premises and in language much more bold and intelligible. The mys- 
tery of the declaration of the English convention betrays that timidity which it was 
intended to conceal:—‘“‘ The estates of the kingdom of Scotland find and declare, that 
king James Seventh, being a professed papist, did assume the royal power, and acted as 
a king without ever taking the oath required by law; and had, by the advice of evil and 
wicked counsellors, invaded the fundamental constitution of this kingdom, and altered 
it from a legal and limited monarchy to an arbitrary despotic power; and had governed 
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question arises between the society at large and any magistrate vested with 
powers originally delegated by that society, it must be decided by the voice 
of the society itself: there is not upon earth any other tribunal to resort to. 
And that these conseqtiences were fairly deduced from these facts, our 
ancestors have solemnly determined, ina full parliamentary convention 
representing the whole society. The *reasons upon which they [*212 
decided may be found at large in the parliamentary proceedings of 
the times; and may be matter of instructive amusement for us to contemplate, 
as a speculative point of history. But care must be taken not to carry this 
inquiry further than merely for instruction or amusement.(18) ‘The idea, 
that the consciences of posterity were concerned in the rectitude of their 
ancestors’ decisions, gave birth to those dangerous political heresies, which so 
long distracted the state, but at length are all happily extinguished. I there- 
fore rather choose to consider this great political measure upon the solid foot- 
ing of authority, than to reason in its favor from its justice, moderation, and 
expedience: because that might imply a right of dissenting or revolting from 
it, in case we should think it to have been unjust, oppressive, or inexpedient. 
Whereas, our ancestors having most indisputably a competent jurisdiction to 
decide this great and important question, and having in fact decided it, it 
is now become our duty at this distance of time to acquiesce in their deter- 
mination; being born under that establishment which was built upon this 
aa and obliged by every tie, religious as well as civil, to maintain 
it. (19 

But, while we rest this fundamental transaction, in point of authority, upon 
grounds the least liable to cavil, we are bound both in justice and gratitude 
to add, that it was conducted with a temper and moderation which naturally 
arose from its equity; that, however it might in some respects go beyond the 
letter of our ancient laws, (the reason of which will more fully appear 


the same to the subversion of the protestant religion and violation of the laws and liber- 
ties of the nation, inverting all the ends of government, whereby he had /ovefaulted 
the crown, and the throne was become vacant.’’ Tyndal, 71 Fol. Com. of Rapin.— 
CHRISTIAN. 

(18) What amusement may be found in viewing the ruins of a great political machine 
thus broken up, disjointed, and scattered, may be matter of taste; but of the deep and 
awful instruction to be derived by both king and people from such view there cannot 
exist a reasonable doubt. The commentator rightly mentions ‘‘ powers originally dele- 
gated by society,’’ and recognizes ‘‘ the voice of that society’’ as the only tribunal com- 

etent to decide upon a question arising between society at large and the delegate; and 
it is somewhat remarkable, therefore, that he did not finish these memorable and honest 
sentences in the same manly breath. It was in the rugged school for political instruc- 
tion, just and wise in the main, the long parliament, em. Cha. I., that many of the men 
who assisted in finally driving this weak though conscientious sovereign from his throne, 
became deeply imbued with the principles of legal resistance, and with the duty of 
applying them whenever circumstances should appear to justify their application.— 
CHITTY. 

(19) This is not the only instance in which the learned commentator’s abstract love of 
liberty, coupled with his reverence for the constitution as it is established, has involved 
him in a political fallacy. By what process of reasoning it can be demonstrated that it 
is our duty to acquiesce in the demonstrations of our ancestors, though they were bound 
by no such obligation with regard to theirs, is not easily to be conceived. Yet such is by 
plain and natural inference a proposition of our author. The principle that a people 
have the right to choose and to regulate their own form of government, if true in 1688, 
does not become false, by the lapse of time, in 1825; and, reasoning @ prtorz, it may be 
more safely exercised now than at any antecedent period, because the science of govern- 
ment is better understood. The respect and attachment due to the institutions of a free 
state like ours, so far from being compromised, are included and avowed in this senti- 
ment. And the learned commentator might have better urged the improbability of the 
nation again having occasion to exercise this power over the constitution, than have 
enforced the obligation to maintain the constitution because we are born under it.— 


CHITTY. 
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hereafter,)(c) it was agreeable to the spirit of our constitution, and the rights 
of human nature; and that though in other points, owing to the peculiar cir- 
cumstances of things and persons, it was not altogether so perfect as might 
have been wished, yet from thence a new era commenced, in which the 
bounds of prerogative and liberty have been better defined, the principles of 
government more thoroughly examined and understood, and the rights of 

the subject more explicitly guarded by legal provisions, than in any 
*213] other period of the English history. In particular it is “worthy 

observation that the convention, in this their judgment, avoided with 
great wisdom the wild extremes into which the visionary theories of some 
zealous republicans would have led them. They held that this misconduct 
of king James amounted to an endeavor to subvert the constitution; and not 
to an actual subversion, or total dissolution, of the government, according to 
the principles of Mr. Locke:(d) which would have reduced the society almost 
to a state of nature; would have levelled all distinctions of honor, rank, 
offices, and property; would have annihilated the sovereign power, and in 
consequence have repealed all positive laws; and would have left the people 
at liberty to have erected a new system of state upon a new foundation of 
polity. ‘They therefore very prudently voted it to amount to no more than an 
abdication of the government, and a consequent vacancy of the throne; where- 
by the government was allowed to subsist, though the executive magistrate 
was gone, and the kingly office to remain, though king James was no longer 
king.(e) And thus the constitution was kept entire; which upon every 
sound principle of government must otherwise have fallen to pieces, had so 
principal and constituent a part as the royal authority been abolished, or even 
suspended. 

This single postulatum, the vacancy of the throne, being once established, 
the rest that was then done followed almost of course. For, if the throne be 
at any time vacant, (which may happen by other means besides that of abdica- 
tion; as if all the blood royal should fail, without any successor appointed by 
parliament;) if, I say, a vacancy by any means whatsoever should happen, 
the right of disposing of this vacancy seems naturally to result to the lords 
and commons, the trustees and representatives of the nation.(20) For there 
are no other hands in which it can so properly be intrusted; and there is a 
necessity of its being intrusted somewhere, else the whole frame of govern- 
ment must be dissolved and perish. The lords and commons having there- 
fore determined this main fundamental article, that there was a vacancy of 

the throne, they proceeded to fill up that vacancy in such manner as 
*214] they *judged the most proper. And this was done by their declara- 

tion of 12 February, 1688,(/) in the following manner:—‘‘ that 
William and Mary, prince and princess of Orange, be, and be declared, king 
and queen, to hold the crown and royal dignity during their lives, and the 
life of the survivor of them; and that the sole and full exercise of the regal 
power be only in, and executed by, the said prince of Orange, in the names 
of the said prince and princess, during their joint lives: and after their 
deceases the said crown and royal dignity to be to the heirs of the body of 


{3 See chap. 7. (2) Law of forfeit, 118, 119. 
d) On Govt. p. 2, c. 19. J) Com. Jour, 12 Feb. 1688. 


(20) The preamble to the bill of rights expressly declares ‘‘ that the lords spiritual and 
temporal, and commons, assembled at Westminster, lawfully, fully, and freely represent 
all the estates of the people of this realm.’’ The lords are not less the trustees and 
guardians of their country than the members of the house of commons. It was justly 
said, when the royal prerogatives were suspended during his majesty’s illness, ‘that the 
ee houses of parliament were the organs by which the people expressed their will,’’— 

HRISTIAN. 
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the said princess; and for default of such issue to the princess Anne of Den- 
mark and the heirs of her body; and for default of such issue to the heirs of 
the body of the said prince of Orange.’’ 

Perhaps, upon the principles before established, the convention might (if 
they pleased) have vested the regal dignity in a family entirely new, and 
Strangers to the royal blood; but they were too well acquainted with the 
benefits of hereditary succession, and the influence which it has by custom 
over the minds of the people, to depart any farther from the ancient line than 
temporary necessity and self-preservation required. ‘They therefore settled 
the crown, first on king William and queen Mary, king James’s eldest 
daughter, for their joint lives: then on the survivor of them; and then on the 
issue of queen Mary: upon failure of such issue, it was limited to the princess 
Anne, king James’s second daughter, and her issue; and lastly, on failure of 
that, to the issue of king William, who was the grandson of Charles the 
First, and nephew as well as son-in-law of king James the Second, being the 
son of Mary his eldest sister. This settlement included all the protestant 
posterity of king Charles I., except such other issue as king James might at 
any time have, which was totally omitted through fear of a popish succession. 
And this order of succession took effect accordingly. 

These three princes, therefore, king William, queen Mary, and queen 
Anne, did not take the crown by hereditary right or descent, but by 
way of donation or purchase(21) as the *lawyers call it; by which [*215 
they mean any method of acquiring an estate otherwise than by 
descent. The new settlement did not merely consist in excluding king 
James, and the person pretended to be prince of Wales, and then suffering 
the crown to descend in the old hereditary channel: for the usual course of 
descent was in some instances broken through; and yet the convention still 
kept it in their eye, and paid a great, though not total, regard to it. Let us 
see how the succession would have stood, if no abdication had happened, 
and king James had left no other issue than his two daughters, queen Mary 
and queen Anne. It would have stood thus: queen Mary and her issue; 
queen Anne and her issue; king William and his issue. But we may remem- 
ber, that queen Mary was only nominally queen, jointly with her husband, 
king William, who alone had the regal power; and king William was per- 
sonally preferred to queen Anne, though his issue was postponed to hers. 


Clearly therefore these princes were successively in possession of the crown 


by a title different from the usual course of descents. 

It was towards the end of king William’s reign, when all hopes of any 
surviving issue from any of these princes died with the duke of Gloucester; 
that the king and parliament thought it necessary again to exert their power 
of limiting and appointing the succession, in order to prevent another 
vacancy of the throne; which must have ensued upon their deaths, as no 
further provision was made at the revolution than for the issue of queen 
Mary, queen Anne, and king William. ‘The parliament had previously, by 
the statute of 1 W. and M. st. 2, c. 2, enacted, that every person who should 
be reconciled to, or hold communion with, the see of Rome, should profess 


the popish religion, or should marry a papist, should be excluded, and be . 


forever incapable to inherit, possess, or enjoy the crown: and that in such 
case the people should be absolved from their allegiance, and the crown 


should descend to such persons, being protestants, as would have inherited - 
the same, in case the person, so reconciled, holding communion, professing, . 


or marrying, were naturally dead. To act therefore consistently with 


(21) For an account of the lawin Mary’s reign see Law and Custom of the Const.; 
Anson, 309, 310, 318. 
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*216] themselves, and at the same *time pay as much regard to the old 

hereditary line as their former resolutions would admit, they turned 
their eyes on the princess Sophia, electress and duchess dowager of Hanover, 
the most accomplished princess of her age.(g) For, upon the impending 
extinction of the protestant posterity of Charles the First, the old law of 
legal descent directed them to recur to the descendants of James the First; 
and the princess Sophia, being the youngest daughter of Elizabeth queen of 
Bohemia, who was the daughter of James the First, was the nearest of the 
ancient blood royal who was not incapacitated by professing the popish 
religion.(22) On her, therefore, and the heirs of her body, being protes- 
tants, the remainder of the crown, expectant on the death of king William 
and queen Anne, without issue, was settled by statute 12 & 13 W. III. c. 2. 
And at the same time it was enacted, that whosoever should-hereafter come 
to the possession of the crown should join in the communion of the church 
of England as by law established. 

This is the last limitation of the crown that has been made by parliament 
and these several actual limitations, from the time of Henry IV. to the pre- 
sent, do clearly prove the power of the king and parliament to new-model or 
alter the succession. And indeed it is now again made highly penal to dis- 
pute it, for by the statute 6 Anne, c. 7, it is enacted, that if any person 
maliciously, advisedly, and directly, shall maintain, by writing or printing, 
that the kings of this realm with the authority of parliament are not able to 
make laws to bind the crown and the descent thereof, he shall be guilty of 
high treason; or if he maintains the same by only preaching, teaching, or 
advised speaking, he shall incur the penalties of a fremunzre. 

The princess Sophia dying before queen Anne, the inheritance thus limited 
descended on her son and heir king George the First; and, having on the 
death of the queen taken effect in his person, from him it descended to his 
late majesty king George the Second; and from him to his grandson and 

heir, our present gracious sovereign, king George the Third. (23) 
rari *Hence it is easy to collect, that the title to the crown is at present 

hereditary, though not quite so absolutely hereditary as formerly: 
and the common stock or ancestor, from whom the descent must be derived, 
is also different. Formerly the common stock was king Egbert; then William 
the Conqueror; afterwards in James the First’s time the two common stocks 
united, and so continued till the vacancy of the throne in 1688; now it is the 
princess Sophia, in whom the inheritance was vested by the new king and 
parliament. Formerly the descent was absolute, and the crown went to the 
next heir without any restriction: but now, upon the new settlement, the 
inheritance is conditional; being limited to such heirs only, of the body of 
the princess Sophia, as are protestant members of the church of England, and 
are married to none but protestants. 

And in this due medium consists, I apprehend, the true constitutional 
notion of the right of succession to the imperial crown of these kingdoms. 
The extremes, between which it steers, are each of them equally destructive 
ished A D, 1677, speaking (pege 885) Of 186 Prim: the Taal One ok the test avosceplished indice ta 


cesses Elizabeth, Louisa and Sophia, daughters of Europe. 
the queen of Bohemia, says, the first was reputed 


(22) The Law and Custom of the Const.; Anson, Pt. II., pp. 62, 63. 

(23) From him again it descended to his eldest son, King George IV., who, dying with- 
out issue, was succeeded by William IV., the third son of George III.,—the second son 
Frederick Augustus, duke of York, having previously died without issue. On the death 
of William IV. without legitimate issue, the inheritance descended to the only child of 
oe duke of Kent, the fourth son of George III., who is the present queen Victoria. 
—KERR. 
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of those ends for which societies were formed and are kept on foot. Where 
the magistrate, upon every succession, is elected by the people, and may by 
the express provision of the laws be deposed (if not punished) by his sub- 
jects, this may sound like the perfection of liberty, and look well enough 
when delineated on paper; but in practice will be ever productive of tumult, 
contention, and anarchy. And on the other hand, divine indefeasible hered. 
itary right, when coupled with the doctrine of unlimited passive obedience, 
is surely of all constitutions the most thoroughly slavish and dreadful. But 
when such an hereditary right, as our laws have created and vested in the 
royal stock, is closely interwoven with those liberties, which, we have seen 
in a former chapter, are equally the inheritance of the subject; this union 
will form a constitution, in theory the most beautiful of any, in practice the 
most approved, and, I trust, in duration the most permanent. It was the 
duty of an expounder of our laws to lay this constitution before the student 
in its true and genuine light: it is the duty of every good Englishman to 
understand, to revere, to defend it.(24) 


CHAPTER IV. 
OF THE KING’S ROYAL FAMILY. 


THE first and most considerable branch of the king’s royal family, regarded 
by the laws of England, is the queen. 

The queen of England is either queen regent, queen consort, or queen 
dowager. ‘The queen regent, regnant, or sovereign, is she who holds the 
crown in her own right; as the first (and perhaps the second) queen Mary, 
queen Elizabeth, and queen Anne; and such a one has the same powers, 
prerogatives, rights, dignities, and duties, as if she had been a king.(1) 
This was observed in the entrance of the last chapter, and is expressly de- 
clared by statute 1 Mar. I. st. 3, c. 1.(2) But the queen consort is the wife 
of the reigning king; and she, by virtue of her marriage, is participant of 
divers prerogatives above other women. (@) = 

And, first, she is a public person, exempt and distinct from the king; and 
not, like other married women, so closely connected as to have lost all legal 
or separate existence so long as the marriage continues. For the queen is 
of ability to purchase lands, and to convey them, to make leases, to grant 
copyholds, and do other acts of ownership, without the concurrence of her 
lord;(3) which no other married woman can do:(4) a privilege as old as the 
Saxon era.(c) She is also capable of taking a grant from the king, which 
no other wife is from her husband; and in this particular she agrees with 


i loc. citat., is where Aithelswith, wife to Burghred, 
By ré Hon, ue eh king of the Mercians, granted a patent to Cuthwals. 
¢) Seld. ‘Jan. Angl. 1, 42. The instance meant, 


i i i tion of the su. ession 
24) For the views of a very learned Englishman upon this ques : 
me es work on the Growth ne ae ae p. a cS (1872). 
a t f the Const.; Anson, Pt. II., pp. 79, 80. : 
Oe Wee ac ant iidedes that had sat upon the English throne, this statute was 
assed ae declares, for ‘‘ the extinguishment of the doubt and folly of pe 
ignorant persons,’? who might be induced to think that a queen could not exercise a 
the prerogatives of a king.—CHRISTIAN. 
( A 1 Bright Hus. and Wf. 2. 
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the Augusta, or pitssima regina conjux divi imperatoris of the Roman 
*219] laws; who, according to Justinian, (@) was equally “capable of mak- 

ing a grant to, and receiving one from, the emperor. The queen of 
England hath separate courts and offices distinct from the king’s, not only in 
matters of ceremony, but even of law; and her attorney and solicitor general 
are entitled to a place within the bar of his majesty’s courts, together with 
the king’s counsel.(e) She may likewise sue and be sued alone, without 
joining her husband.(4) She may also have a separate property in goods, 
as well as lands, and has a right to dispose of them by will.(5) In short, 
she is in all legal proceedings looked upon as a feme sole, and not as a feme 
covert; as a single, not as a married woman.(f/) For which the reason 
given by Sir Edward Coke is this: because the wisdom of the common law 
would not have the king (whose continual care and study is for the public, 
and circa ardua regni) to be troubled and disquieted on account of his wife’s 
domestic affairs; and therefore it vests in the queen a power of transacting 
her own concerns, without the intervention of the king, as if she was an 
unmarried woman. 

The queen hath also many exemptions and minute prerogatives. For 
instance, she pays no toll;(g) nor is she liable to any amercement in any 
court.(Z) But in general, unless where the law has expressly declared her 
exempted, she is upon the same footing with other subjects; being to all 
intents and purposes the king’s subject and not his equal: in like manner, as 
in the imperial law, ‘‘ Augusta legibus soluta non est.’ (Z)(6) 

The queen hath also some pecuniary advantages, which form her a distinct 
revenue: as, in the first place, she is entitled to an ancient perquisite called 
queen-gold, or auvum reging, which is a royal revenue, belonging to every 
queen consort during her marriage with the king, and due from every person 
who hath made a voluntary offering or fine to the king, amounting to ten 

marks or upwards, for and in consideration of any privileges, grants, 
*220] licenses, pardons, or *other matter of royal favor conferred upon 

him by the king: and it is due in the proportion of one-tenth part or 
more, over and above the entire offering or fine made to the king; and 
becomes an actual debt of record to the queen’s majesty by the mere record- 
ing of the fine.(#) As, if an hundred marks of silver be given to the king 
for liberty to take in mortmain, or to have a fair, market, park, chase, or 
free-warren; there the queen is entitled to ten marks in silver, or (what was 
formerly an equivalent denomination) to one mark in gold, by the name of 
queen-gold, or auvum regine.(1) But no such payment is due for any aids 
or subsidies granted to the king in parliament or convocation; nor for fines 
imposed by courts on offenders, against their will; nor for voluntary presents 
to the king, without any consideration moving from him to the subject; nor 


d) Cod. 5, 16, 26. h) Finch, L. 185. 

e) Seld. tit. hon. 1, 6, 7. t) Ff. i. 8, 31. 

J) Finch, L. 86. Co. Litt. 133. k) Pryn. Aur. reg. 2. 

g) Co. Litt. 133. 7) 12 Rep. 21. 4 Inst. 358. 


(4) [The most pious queen, wife of the divine emperor.] So our kings may settle lands’ 
in jointure on their queen, who may accept the same and dispose of the profits, Stat. 32 
Hen. VIII. c. 51. Statutes of the Realm, printed by authority, not in the ordinary 
edition of the statutes. If the existence of this statute had been better known, the stat. 
39, 40 Geo. IIT. c. 88, 22 8, 9 might not have been deemed expedient. And acts of parli- 
ament relating to her need not be pleaded, she being a public person. 8 Rep. 28. And 
by various modern statutes, the king is enabled to make grants for her benefit. Stat. 2 
Geo. III. ¢. 1; 15 Geo: TI. c. 33; 47 Geo. III. st. 2, ¢: 45.—Cnitry. 

(5) Which if she omit to do, or otherwise dispose of them in her lifetime, both her real 
and personal estate go to the king after her death. Co. Litt. 3. a. 133. a, Pinch 86: 
I Roll. Abr. 912.—Currry. ; 

(6) [‘‘The Queen is not exempt from the laws.’’] 
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for any sale or contract whereby the present revenues or possessions of the 
crown are granted away or diminished. (7) 

The original revenue of our ancient queens, before and soon after the con- 
quest, seems to have consisted in certain reservations or rents out of the 
demesne lands of the crown, which were expressly appropriated to her 
majesty, distinct fromthe king. It is frequent in domesday book, after speci- 
fying the rent due to the crown, to add likewise the quantity of gold or other 
renders reserved to the queen.(z) These were frequently appropriated to 
particular purposes; to buy wool for her majesty’s use,(0) to purchase oil for 
her lamps,(/) or to furnish her attire from head to foot,(g) which was fre- 
quently very costly, as one single robe in the fifth year of Henry II. 
*stood the city of London in upwards of fourscore pounds.(v) A [221 
practice somewhat similar to that of the eastern countries, where 
whole cities and provinces were specifically assigned to purchase particular 
parts of the queen’s apparel.(s) And for a further addition to her income, 
this duty of queen-gold is supposed to have been originally granted; those 
matters of grace and favor, out of which it arose, being frequently obtained 
from the crown by the powerful intercession of the queen. ‘There are traces 
of its payment, though obscure ones, in the book of domesday, and in the 
great pipe-roll of Henry the First.(¢) In the reign of Henry the Second the 
manner of collecting it appears to have been well understood, and it forms a 
distinct head in the ancient dialogue of the exchequer,(z) written in the 
time of that prince, and usually attributed to Gervase of Tilbury. From that 
time downwards it was regularly claimed and enjoyed by all the queen con- 
sorts of England till the death of Henry VIII.; though, after the accession 
of the Tudor family, the collecting of it seems to have been much neglected: 
and there being no queen consort afterwards till the accession of James I., a 
period of near sixty years, its very nature and quantity became then a matter 
of doubt; and, being referred by the king to the chief justices and chief 
baron, their report of it was so very unfavorable,(v) that his consort queen 
Anne (though she claimed it) yet never thought proper to exact it. In 
1635, 11 Car. I., a time fertile of expedients for raising money upon dormant 
precedents in our old records,(of which ship-money was a fatal instance, ) 
the king, at the petition of his queen, Henrietta Maria, issued out his writ(w) 
for levying it; but afterwards purchased it of his consort at the price of ten 
thousand pounds; finding it, perhaps, too trifling and troublesome 
to levy. And when afterwards, at the restoration, by *the abolition [*222 
of the military tenures, and the fines that were consequent upon 
them, the little that legally remained of this revenue was reduced to almost 
nothing at all, in vaindid Mr. Prynne, by a treatise which does honor to his 
abilities as a painful and judicious antiquary, endeavor to excite queen 
Catherine to revive this antiquated claim. 

Another ancient perquisite belonging to the queen consort, mentioned by 


n) Bedefordscire. Maner. Lestone redd, per annum 
aati lib. &c.; ad opus regine ti uncias auri.—Hereford- 
scire. In Lene, &c. consuetud. ut prepositus manertt 
veniente domina sua (regina) in maner. presentaret et 
zviti oras denar. ut esset ipsa lxto animo. Pryn. Ap- 
pend. to Aur. Reg. 2,3. [Bedfordshire : The manor 
of Leighton pays twenty-two pounds per annum, 
&e.; two ounces of gold for the Queen’s use. Here- 
fordshire: In Lene, &c. it is the custom for the 
steward of the manor, on the arrival of his lady (the 
Queen) at the manor to congratulate her with a 
present of eighteen oras denaril.] _ fe 

(0) Causa coadunandi lanam regine. Domesd. ibid. 

(p) Civitas Lundon. Pro oleo ad lampad. reginex. 
(Mag. rot, pip. temp. Hen. II. ibid. ' 

(q) Vicecomes Berkescire, xvt. l. pro cappa reginx. 
(Mag. rot. pip.19, 22 Hen. II, ibid.) Civitas Lund. 
cordubanario regine xa s. (Mag.rot. 2 Hen, II. 


{ny Ibid. Pryn. 6. Madox. Hist. Exch. 242. 


Madox. Hist. Exch. 419.) 

(r) Prorobaad opus regine, quater xa 1. et vi s viti d. 
(Mag. rot. 5 Hen. II. ibid. 250.) 

(s) Solere aiunt barbaros reges Persiarum ac Syro- 
rum,—uxoribus civitates attribuere, hoc modo; hxc civi- 
tas muliert redimiculum prexbeat, hee in collum, hee in 
erines, &¢e. (Cic. in Verrem, lib. 3, cap. 33.) [They say 
that the barbarian kings of Persia and Syria were 
accustomed to assess cities for their wives in this 
manner; one city was to provide ber head-dress, 
another the ornaments for her neck, and the third 
those for her hair, &c.] 

(t) See Madox, Disceptat. Epistolar, 74. Pryn. Aur. 
Reg. Append 5. 

uw) Inb, 2, c. 26. 

v) Mr. Prynne, with some appearance of reason, 
insinuates that their researches were very super- 
ficial. (Aur. Reg. 125.) 

(w) 19 Rym. Feed, 721. 
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all our old writers,(x) and, therefore only, worthy notice, is this: that on the 
taking of a whale on the coasts, which is a royal fish, it shall be divided 
between the king and queen; the head only being the king’s property, and 
the tail of it the queen’s. ‘‘ De sturgione observatur, quod rex illum habebit 
integrum: de balena vero sufficit, si rex habeat caput, et regina caudam.’’ (9) 
The reason of this whimsical division, as assigned by our ancient records, ( 7’) 
was to furnish the queen’s wardrobe with whalebone. (10) 

But further, though the queen is in all respects a subject, yet, in point of 
the security of her life and person, she is put on the same footing with the 
king. It is equally treason (by the statute 25 Edw. III.) to compass or 
image the death of our lady the king’s companion, as of the king himself : 
and to violate or defile the queen consort, amounts to the same high crime; 
as well in the person committing the fact, as in the queen herself, if consenting. 
A law of Henry the Eighth(z) made it treason also for any woman, who was. 
not a virgin, to marry the king without informing him thereof; but this law 
was soon after repealed, it trespassing too strongly as well on natural justice 
as female modesty.(11) If, however, the queen be accused of any species of 
treason, she shall (whether consort or dowager) be tried by the peers of 
parliament, as queen Anne Boleyn was in 28 Hen. VIII.(12) 

The husband of a queen regnant, as prince George of Denmark was to 
queen Anne, is her subject, and may be guilty of high treason against 

her;(13) but, in the instance of conjugal infidelity, he is not subjected 
*223] to the same penal *restrictions: for which the reason seems to be that, 

if a queen consort is unfaithful to the royal bed, this may debase or 
bastardize the heirs to the crown; but no such danger can be consequent on 
the infidelity of the husband to a queen regnant. 

A queen dowager is the widow of the king, and, as such, enjoys most of 
the privileges belonging to her as queen consort. But it is not high treason 
to conspire her death, or to violate her chastity, for the same reason as was. 
before alleged, because the succession to the crown is not thereby endangered. 
Yet still, pro dignitate regali,(14) no man can marry a queen dowager with- 
out special license from the king, on pain of forfeiting his lands and goods. 


(x) Byacion, 1, 3, ¢. 3. Britton, ¢. 17. Filet. 1. 1, {y) Pryn. Aur. Reg. 127. 
45 et 46. 


c. z) Stat. 33 Hen. VIII. ec. 21. 


(9) [‘ Of the sturgeon be it known that the king shall have the whole; but with 
respect to a whale it is sufficient if the king have the head and the queen the tail.’’} 

(10) The reason is more whimsical than the division; for the whalebone lies entirely in 
the head.—CHRISTIAN, 

(11) This was a clause in the act which attainted queen Catherine Howard and her 
accomplices for her incontinence; but it was not repealed till the 1 Edw. VI. c. 12, which 
abrogated all treasons created since the memorable statute in the 25 Edw. IJJ.—Curis- 
TIAN. 

(12) Anne Boleyn was convicted of high treason in the court of the lord high-steward. 
One of the charges against this unhappy queen was that she had said ‘‘that the king 
never had had her heart,’’—a declaration, if made, in which there was probably more 
truth than discretion; but this was adjudged to be a slander of her own issue, and there; 
fore high treason, according to a statute which had been passed about two years before 
for her honor and protection. Harg. St. Tr. vol. xi. p. ro. 

Articles of impeachment were prepared against queen Catherine Parr for heresy in 
presuming to controvert the theological doctrines of the king; but, by her dexterity and 
address, she baffled the designs of her enemies, and regained the affections of that 
capricious monarch. 4 Hume, 259. 

Articles of impeachment for high treason were exhibited against Henrietta, queen of 
Car. I., from which she saved herself by an escape to France. 7 Hume, 10,—CHRISTIAN. 
Bowyer’s Comm. on Const. Law Eng. (2 ed. 1846) 115. 

(13) The act of naturalization of his Royal Highness Prince Albert (3 & 4 Vict. c. 2) 
required, in the usual form, that he should take the oath of allegiance and supremacy.— 
SHARSWOOD. 

(14) [For the royal dignity. ] 
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This, Sir Edward Coke(a) tells us, was enacted in parliament in 6 Hen. VI., 
though the statute be not in print.(15) But she, though an alien born, shall 
still be entitled to dower after the king’s demise, which no other alien is.(é) 
A queen dowager, when married again to a subject, doth not lose her regal 
dignity, as peeresses dowager do their peerage when they marry commoners. 
For Catherine, queen dowager of Henry V., though she married a private 
gentleman, Owen ap Meredith ap Theodore, commonly called Owen Tudor, 
yet, by the name of Catherine, queen of England, maintained an action against 
the bishop of Carlisle.(16) And so, the queen dowager of Navarre, marrying 
with Edmond earl of Lancaster, brother to king Edward the First, maintained 
an action of dower (after the death of her second husband) by the name of 
queen of Navarre. (c) 

The prince of Wales, or heir-apparent to the crown, and also his royal 
consort, and the princess royal, or eldest daughter of the king, are likewise 
peculiarly regarded by the laws. For, by statute 25 Edw. III., to compass 
or conspire the death of the former, or to violate the chastity of either of the 
latter, are as much high treason as to conspire the death of the king, or 
violate the chastity of the queen. And this upon the same reason as was 
before given: because the prince of Wales is next in succession to the crown: 
and to violate his wife might taint the blood royal with bastardy; and the 
eldest daughter of the king is also alone inheritable(17) to the 
*crown, on failure of issue male, and therefore more respected by [¥*224 
the laws than any of her younger sisters,(18) insomuch that upon 
this, united with other (feodal) principles, while our military tenures were 
in force, the king might levy an aid for marrying his eldest daughter, and 
her only. The heir apparent to the crown(19) is usually made prince of 
Wales and earl of Chester(20) by special creation and investiture;(21) but, 


(a) 2 Inst. 18. See Riley’s Plac. Parl. 72. (6) Co, Litt, 31. (c) Inst. 50. 


(15) Mr. Hargrave, in a note to Co. Litt. 133, says that no such statute can be found. 
Lord Coke there refers to it by 8 Hen. VI. No. 7, in 2 Inst. 18; by 6 Hen. VI. No. 41. In 
Riley’s Plac. Parl. it is called 2 Hen. VI.—CuHRISTIAN. cae 

(16) The foregoing proposition is not really illustrated by the case Catherine, inasmuch 
as her marriage with Tudor was carefully concealed, and not discovered till after her 
burial,—when it produced great public excitement and uproar, as she left four children. 
It is needless to remind the reader that Tudor proved the ancestor of a new dynasty of 
British sovereigus.—WARREN. ; : i : 

(17) This should read ‘‘inheritable alone;”’ that is, not in coparcenary with her sisters. 
—COLERIDGE. ; 

(18) This statute perhaps was not meant to be extended to the princess royal when she 
had younger brothers living, for the issue of their wives must inherit the crown before 
the issue of the princess royal, yet their chastity is not protected by the statute.— 
CHRISTIAN. ’ 

(19) This creation has not been confined to the heir-apparent, for both queen Mary and 
queen Elizabeth were created by their father Henry VIII. princesses of Wales, each of 
them at the time (the latter after the illegitimation of Mary) being heir-presumptive to 

rown. Hume, 113. : 
eiward meas the fit prince of Wales. When his father had subdued the kingdom 
of Wales, he promised the people of that country, upon condition of their submission, to 
give them a prince who had been born among them, and who could speak no other lan- 
guage. Upon their acquiescence with this deceitful offer, he conferred the principality 
of Wales upon his second son Edward, then an infant. Edward, by the death of his 
eldest brother Alfonso, became heir to the crown; and from that time, this honor has 
been appropriated only to the eldest sons or eldest daughters of the kings of England. 
243.—CHRISTIAN. cant, 
7 We) cele tells us ‘‘ that the earldom of Chester was once also a principality, erected 
into that title by parliament in 21 Rich. II., whereinit was also ordained that it should be 
given to the king’s eldest son. But that whole parliament was repealed in the first of 
Henry IV., although the earldom hath usually been since given with the principality of 
ales.”? Seld. tit. of hon. 2, 5, ? 1.—CHRISTIAN. 
Can That is, by letters patent under the great seal of Hngland.—CHRISTIAN. 
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being the king’s eldest son,(22) he is by inheritance duke of Cornwall, 
without any new creation. (d) (23) 
(d) 8Rep. 1. Seld. tit. of hon. 2, 5. 


(22) Lord Coke, in the prince’s case, in the 8th Report, has expressly advanced, that 
the duchy of Cornwall cannot descend, upon the death of the king’s first-born son, to the 
eldest then living. But this position is beyond all controversy erroneous. Lord Hard- 
wicke, in Lomax v. Holmden, 1 Ves. 294, has observed, ‘‘ That the eldest son of the king 
of England takes the duchy of Cornwall as primogenitus; although lord Coke at the 
end of the prince’s case says otherwise. But this was not the point there, being only an 
observation of his own, and has ever since been held a mistake of that great man. He 
was also mistaken in the fact, in saying that Henry VIII. was not duke of Cornwall, 
because not primogenitus,; for lord Bacon in his history of Henry VII. affirms the con- 
trary, that the dukedom devolved to him upon the death of Arthur; and this is by a 
great lawyer, and who must have looked into it, as he was then attorney or solicitor 
general.’” But this point was solemnly determined in 1613, upon the death of prince 
Henry the eldest son of James I., in the case of the duchy of Cornwall, the report of 
which is inserted at length in Collin’s Proceedings on Baronies, p. 148. In which it was 
resolved that prince Charles, the king’s second son, was duke of Cornwall by inheritance. 

It is more strange that lord Coke should have fallen into this mistake, as the contrary 
appears from almost every record upon the subject. 

In the 5th Henry IV., the second reign after the creation of the duchy, there is a 
record, in which prince Henry makes a grant of part of the duchy lands to the countess 
of Huntingdon, and the record states, that because the prince is within age, so that in 
law his grant is not effectual to give a sure estate, he shall pledge his faith before the 
king and all the lords of parliament, that when he attains his full age he shall grant a 
sure estate against himself and his heirs; and that his three brothers, Thomas, John, 
and Humphrey, shall in like manner pledge their faith to confirm the same estate, sz 
issint aveigne, que Dieux defende, que le dit duche unques devient en lours mains, [if it 
should so happen, which God forbid, that the said duchy should ever come into their 
hands, and thereupon they all made a promise and took an oath to that effect]. Rot. 
Parl. 5 Hen. IV. No. 4. 

But the second son would not succeed to the dukedom, if his elder brother left issue: 
in that case it would revert to the crown. The duke of Cornwall must be both the king’s 
eldest son and heir-apparent to the crown: this appears from a great variety of records 
que les fitz eisnes des rois d’ Eengleterre, c est assavotr, ceux qut serrotent heirs proscheins 
du vroalme d@’ Engleterre, fuissent ducis de Cornewaile. Rot. Parl. 9 Hen. V. 20. [That 
the eldest sons of the kings of England, that is to say, those who are the next heirs to 
the crown, should be dukes of Cornwall. ] 

_ Ina charter of livery of the duchy by Ed. IV. to his eldest son prince Edward, recited 
in the rolls of parliament, the following sentence is part of the preamble:— ili primo- 
geniti regum Anglie primo nativitatis sue die majoris atque perfecte presumuntur 
@tatis, sic quod liberationem dicti ducatis eo tunc a nobis petere valeant atque de jure 
obtinere debeant ac st viginti et unius annorum etatis plene fuissent. [The first born sons 
of the kings of England are considered on the very day of their birth to have arrived 
at full age, so that they may demand from us at that time a release of the said duchy 
and obtain it by right, as if they were of the full age of twenty-one years.] Rot. Parl, 
12 Hy AY he ese From this ie from other authorities it follows that a duke of Corn- 
wall is born of full age, or is subject to no minority with res i j 
Poeoros annexed i the neeeioe Zi See OE ee 
his is a strange species of inheritance, and perhaps is the only mod i 
depends upon the authority of a statute. In fhe paces case, Yep eT ees 
the question was, whether the original grant to Edward the Black Prince, who eae 
created in the 11th of Ed. III. duke of Cornwall, and who was the first duke in England 
after the duke of Normandy, had the authority of parliament, or was an honor pack rasan 
by the king’s charter alone. If the latter, the limitation would have been void, as noth- 
ing less than the power of parliament can alter the established rules of descent. But 
Snap ops a is in the a a a charter, it was held to be an act of the legislature 
concludes, per ipsum regem et totum concilium in ] i i : 
and ao ws council in parliament. ]—CHRISTIAN. phailderise ia 2 fae AH: 

Lord Hardwicke, in the case of Lomax v. Holmden, r Ves. sen. i 
free interpretation of the word primogenitus which Blackstone eden aad Bes 
lord Ellesmere, and Fitzherbert, all adopted, but which Mr. Christian following the 
sets ae of la disapproves. —-HOVEDEN, , DOr and 

23) The king’s eldest living son and heir-apparent takes, u 
Ti the dukedom of Cornwall, and retains it deci the len irate te ie 
accession of such duke to the crown, the duchy vests in the kin rena 


i i ’s eldest ivi 
heir apparent. But, if there be no eldest son and iene the pies Tere 
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The rest of the royal family may be considered in two different lights 
according to the different senses in which the term voyal family is used. 
The larger sense includes all those who are by any possibility inheritable to 
the crown. Such, before the revolution, were all the descendants of William 
the Conqueror, who had branched into an amazing extent, by intermarriages 
with the ancient nobility. Since the revolution and act of settlement, it means 
the protestant issue of the princess Sophia,(24) now comparatively few in 
number, but which, in process of time, may possibly be as largely diffused. 
The more confined sense includes only those, who are within a certain degree 
of propinquity to the reigning prince, and to whom, therefore, the law pays 
an extraordinary regard and respect; but, after that degree is past, they fall 
into the rank of ordinary subjects, and are seldom considered any further, 
unless called to the succession upon failure of the nearer lines. For, though 
collateral consanguinity is regarded indefinitely, with respect to inheritance 
or succession, yet it is and can only be regarded within some certain limits, 
in any other respect, by the natural constitution of things and the dictates of 
positive law. (e) 

The younger sons and daughters of the king, and other branches of the 
royal family, who are not in the immediate line of succession, were therefore 
little further regarded by the ancient law, than to give them to a certain 
degree precedence before all peers and public officers, as well ecclesiastical 
as temporal. This is done by the statute 31 Hen. VIII. c. 10, 

*kwhich enacts that no person, except the king’s children, shall presume [225 
to sit or have place at the side of the cloth of estate in the parliament 
chamber; and that certain great officers therein named shall have precedence 
above all dukes, except only such as shall happen to be the king’s son, brother, 
uncle, nephew, (which Sir Edward Coke(/) explains to signify grandson or 
nepos,) or brother’s or sister’s son. ‘Therefore, after these degrees are past, 
peers or others of the d/ood royal are entitled to no place or precedence except 
what belongs to them by their personal rank or dignity: which made Sir 
Edward Walker complain,(g) that, by the hasty creation of prince Rupert 
to be duke of Cumberland, and of the earl of Lenox to be duke of that name, 
previous to the creation of king Charles’s second son, James, to be duke of 
York, it might happen that their grandsons would have precedence of the 
grandsons of the duke of York. 

Indeed, under the description of the king’s chz/dren his grandsons are held 
to be included, without having recourse to Sir Edward Coke’s interpretation 
of xephew,; and therefore, when his late majesty king George II. created his 
grandson Edward, the second son of Frederick prince of Wales deceased, 
duke of York, and referred it to the house of lords to settle his place and 
precedence, they certified(#) that he ought to have place next to the late 
duke of Cumberland, the then king’s youngest son; and that he might have 
a seat on the left hand of the cloth of estate. But when, on the accession of 
his present majesty, those royal personages ceased to take place as the 


(e) See Essay on Collateral Consanguinity, in Law (g) Tracts, p. 301. 
Tracts, 4to, Oxon. 1771. (h) Lords’ Jour. 24 Apr. 1760. 
(f) 4 Inst. 362. 


with the king, the heir-presumptive in no case being entitled to thedukedom. Seer 
Ves. 294. Collin’s Bar. 148. The rule may be shortly stated: until a prince be born, the 
king is seized; but when born, the prince becomes seized in fee of the possessions; and, 
except as to presentations to benefices, leases generally made by the king are voidable 
by scire facias, sued at the instance of the prince. See Com. Dig. tit. roy. G. 5. Id. 280, 
281. Ca. Ch. 215. But, as to what leases or grants made by the king shall be good, see 
stat. 33 Geo. II. c. 10. If the eldest son die, and leave a son, such son would not take; 
but the duchy reverts to the crown. And there is no minority with reference to the 
possessions of a duke of Cornwall.—CHITTy., (Bowers’ Eng. Const. [2 ed.] 117.) 
(24) Law and Custom of the Const.; Anson, Part II., p. 63. 


205 


225-226 OF THE RIGHTS [Boox I 
children, and ranked only as the dvother and uncle, of the king; they also left 
their seats on the side of the cloth of estate: so that when the duke of Glou- 
cester, his majesty’s second brother, took his seat in the house of peers, (z) 
he was placed on the upper end of the earls’ bench (on which the dukes 
usually sit) next to his royal highness the duke of York. And in 1718, 
upon a question referred to all the judges by king George I., it was resolved, 
by the opinion of ten against the other two, that the education and care of 
all the king’s grandchildren while minors did belong of right to his majesty, 
as king of this realm, even during their father’s life.(£)(25) But they all 
agreed that the care and approbation of their marriages, when grown up, 
belonged to the king their grandfather. And the judges have more recently 
concurred in the opinion, (Z) that this care and approbation extend also to 
the presumptive heir of the crown; though to what other branches of the 
royal family the same did extend, they did not find precisely deter- 

mined. ‘he most frequent instances of the crown’s interposition go no 
*226] *further than nephews and nieces;(m) but examples are not wanting 

of its reaching to more distant collaterals.(z) And the statute 6 
Henry VI. before mentioned, which prohibits the marriage of a queen dow- 
ager without the consent of the king, assigns this reason for it:(26) ‘‘ because 
the disparagement of the queen shall give greater comfort and example to other 
ladies of estate, who are of the dlood-royal, more lightly to disparage them- 
selves.’’(0) Therefore by the statute 28 Hen. VIII. c. 18, (repealed, among 
other statutes of treasons, by 1 Edw. VI.c. 12,) it was made high treason for 
any man to contract marriage with the king’s children, or reputed children, his 
sisters or aunts ex parte paterna, or the children of his brethren or sisters; 
being exactly the same degrees to which precedence is allowed by the statute 
31 Henry VIII. before mentioned. And now, by statute 12 Geo. III. c. 11, no 
descendant of the body of king Geo. II. (other than the issue of princesses 
married into foreign families) is capable of contracting matrimony, without 
the previous consent of the king signified under the great seal; and any mar- 
riage contracted without such consent is void. Provided, that such of the 
said descendants as are above the age of twenty-five may, after a twelve- 
months’ notice given to the king’s privy council, contract and solemnize 
marriage without the consent of the crown; unless both houses of parlia- 
ment shall, before the expiration of the said year, expressly declare their 
disapprobation of such intended marriage. And all persons solemnizing, 
assisting, or being present at, any such prohibited marriage, shall incur the 
penalties of the statute of premunire.(27) 


t) Lords’ Jour. 10 Jan. 1765. 


k) Fortesc. Al. 401-440. 
t) Lords’ Jour. 28 Feb. 1772. 

(m) See (besides the instances cited in Fortescue 
Aland) for brothers and sisters: under king Edward 
Til. 4 Rym. 392, 403, 411, 501, 508, 512, 549, 683; under 
Henry V.9 Rym. 710, 711, 741; under Edward IV. 11 
Rym. 564, 565, 590, 601; under Henry VIII. 13 Rym. 249, 
423; under Edward VI. 7 St. Tr. 3,8. For nephews 
and nieces: under Henry III. 1 Rym. 852; under Ed- 
ward I. 2 Rym. 489; under Edward III. 5 Rym. 561; 


under Richard II. 7. Rym. 264; under Richard IIL 


a Rym. 232, 244; under Henry VIII. 15 Rym. 26, 


(n) To great nieces: under Edward II. 3 Rym. 575, 
644. To first cousins: under Edward IT. 5 Rym. 177. 
To second and third cousins: under Edward III. 5 
Rym. 729; under Richard II. 7 Rym. 225; under Henry 
VI. 10 Rym. 822; under Henry VII. 12 Rym. 529; 
under queen Elizabeth, Cambd. Ann. a D. 1562. To 
fourth cousins: under Henry VII. 12 Rym 329. To 
ube blood-royal in general: under Richard IJ. 7 Rym. 


(0) Ril. Plac. Parl. 672. 


(25) The authorities and arguments of the two dissenting judges, Price and Eyre, are 
so full and cogent, that if this question had arisen before the judges were independent of 
the crown, one would have been inclined to have suspected the sincerity of the other ten 


and the authority of the decision. 


See Harg. St. Tr. vol. xi. 295. CHRISTIAN. 


(26) The occasion of this statute was the marriage of Catherine, mother to Henry VI., 


with Owen Tudor, a private gentleman. 


See 


Pp. 223.—CHRISTIAN. 


(27) Accordingly, on the death of the late duke of Sussex, the fifth son of king George 
III., who had been married at Rome in 1792 by a minister of the Church of England, 
and shortly afterwards again in England, according to the rules of the Church of Eng- 
land, it was held that his peerage did not pass to the only son of the marriage, Sir Augustus 
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CHAPTER V. 
OF THE COUNCILS BELONGING TO THE KING. 


Tue third point of view, in which we are to consider the king, is with 
regard to his councils. For, in order to assist him in the discharge of his 
duties, the maintenance of his dignity, and the exertion of his prerogative, 
the law hath assigned him a diversity of councils to advise with. (1) 

1. The first of these is the high court of parliament, whereof we have 
already treated at large. 

2. Secondly, the peers of the realm are by their birth hereditary counsellors 
of the crown, and may be called together by the king to impart their advice 
in all matters of importance to the realm, either in time of parliament, or, 
which hath been their principal use, when there is no parliament in being. (a) 
Accordingly Bracton,(6) speaking of the nobility of his time, says they might 
probably be called ‘‘ consules, a consulendo,; reges enim tales sibi associant ad 
consulendum,’’(2) And in our law books(c) it is laid down, that peers are 
created for two reasons: 1, ad consulendum 2, ad defendendum regem:(3) on 
which account the law gives them certain great and high privileges; such as 
freedom from arrests, etc., even when no parliament is sitting:(4) because 
it intends, that they are always assisting the king with their counsel for 
the commonwealth, or keeping the realm in safety by their prowess and 
valour. 

*Instances of conventions of the peers, to advise the king, have [*228 
been in former times very frequent, though now fallen into disuse by 
reason of the more regular meetings of parliament. Sir Edward Coke(d) 
gives us an extract of a record, 5 Hen. IV., concerning an exchange of lands 
between the king and the earl of Northumberland, wherein the value of each 
was agreed to be settled by advice of parliament, (if any should be called 
before the feast of Saint Lucia, ) or otherwise by advice of the grand council 
of peers, which the king promises to assemble before the said feast, in case no 
parliament shall be called.(5) Many other instances of this kind of meeting 
are to be found under our ancient kings; though the formal method of con- 
voking them had been so long left off, that when king Charles I. in 1640 
issued out writs under the great seal, to call a great council of all the peers 


a) Co, Litt. 110. {3 7 Rep. 34, 9 Rep. 49, 12 Rep. 96. 
{8 L. 1 8. d) 1 Inst. 110. 


Fie 


d’Este, but that the statute extended to prohibit contracts for and to annul any marriages 
contracted in violation of its provisions wherever the same might be contracted or solem- 
nized. ‘The Sussex Peerage Case, 11 Clark & Fin. 85.—SHARSWOOD. _ : 

(1) ‘The President of the United States shall have power, by and with the advice and 
consent of the Senate, to make treaties, provided two-thirds of the senators present con- 
cur; and he shall nominate and, by and with the advice and consent of the Senate, shall 
appoint ambassadors, other public ministers, and consuls, judges of the Supreme Court, 
and all other officers of the United States, whose appointments are not otherwise provided 
for by the constitution. He may likewise require the opinion, in writing, of the principal 
officer in each of the executive departments, upon any subject relating to the duties of 
their respective offices.’? Const. U. S. art. II. ; ; ; 

The heads of the different executive departments constitute the Cabinet of the Presi- 
dent. They are the Secretaries of State, of the Treasury, of War, of the Navy, of the 
Interior, the Postmaster-General, Secretary of Agriculture, and the Attorney-General.— 
SHARSWOOD. ; j hi 

(2) [‘‘ Counsellors, from consulting; for kings assemble such for consultation.’’] 

(3) [For the purpose of counselling and defending the king. ] 

(4) Law and Custom of Const.; Anson, 217-222. 

(5) Boyer’s Eng. Const. 123. 
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of England to meet and attend his majesty at York, previous to the meeting 
of the long parliament, the earl of Clarendon(e) mentions it as a new inven- 
tion, not before heard of; that is, as he explains himself, so old that it had 
not been practiced in some hundreds of years. But, though there had not so- 
long before been an instance, nor has there been any since, of assembling 
them in so solemn a manner, yet in cases of emergency our princes have at 
several times thought proper to call for and consult as many of the nobility 
as could easily be got together; as was particularly the case with king James 
the Second, after the landing of the prince of Orange, and with the prince of 
Orange himself, before he called that convention-parliament, which after- 
wards called him to the throne. : 

Besides this general meeting, it is usually looked upon to be the right of 
each particular peer of the realm to demand an audience of the king, and to 
lay before him, with decency and respect, such matters as he shall judge of 

importance to the public weal. And therefore, in the reign of Edward 
*229| II., it was made an article of impeachment in parliament against *the 

two Hugh Spencers, father and son, for which they were banished 
the kingdom, ‘‘ that they by their evil covin would not suffer the great men 
of the realm, the king’s good counsellors, to speak with the king, or to come 
near him, but only in the presence and hearing of the said Hugh the father 
and Hugh the son, or one of them, and at their will, and according to such 
things as pleased them.’’(/ ) 

3. A third council belonging to the king are, according to Sir Edward 
Coke, (g) his judges of the courts of law, for law matters. And this appears 
frequently in our statutes, particularly 14 Edw. III. c. 5, and in other books 
of law. So that when the king’s council is mentioned generally, it must be 
defined, particularized, and understood, secundum subjectam materiam, (6) 
and, if the subject be of a legal nature, then by the king’s council is under- 
stood his council for matters of law, namely, his judges. ‘Therefore when 
by st. 16 Ric. II. c. 5 it was made a high offence to import into this kingdom 
any papal bulls, or other processes from Rome; and it was enacted that the 
offenders should be attached by their bodies, and brought before the king 
and his council to answer for such offence; here, by the expression of the 
king’s council were understood the king’s judges of his courts of justice, the 
subject matter being legal; this being the general way of interpreting the 
word council. (2) (7) 


. Hist. b. 2. (g) 1 Inst. 110. 
) 4 Inst. 53. (A) 3 Inst. 125. 


(6) [According to the subject matter. ] 

(7) The king’s power to consult the judges extra-judicially, although not without prece- 
dent in former times, is now much disputed, and has of late rarely been exercised.— 
STEWART. 

The passage referred to in the 3 Inst. is no authority for the interpretation given to the 
word ‘‘council’”’ in the statute of Richard; for it isa comment on the statute of pre- 
munire, 27 Edw. III. st. 1, c. 1, where the word seems used in the same sense as in the 
first-mentioned statute, and in which lord Coke states that it cannot mean the judges. 
The truth is, I believe, that the council here mentioned was a court of very extensive 
equitable jurisdiction both in civil and criminal matters, the fountain from which in 
process of time the courts of chancery and starchamber were derived. Its history has 
never been satisfactorily traced, nor its jurisdiction and functions clearly distinguished 
from those of the council of the peers or the great council in parliament. Perhaps it is 
too late to expect that this can ever be now done so as to free the subject from all doubts; 
but I have reason to hope that very great light will be thrown upon it, and therein upon 
the origin of all equitable jurisdiction in this country, by a gentleman who is devoting 
himself to the legal antiquities of the country with an industry and intelligence that 
promise to overcome great difficulties.—CoLERIDGE. 

Subsequent researches have fully justified Mr. Justice Coleridge’s opinion. Re- 
ports of the Committee on the Privileges of the Peerage, passim. Sir Harris Nicolas’s 
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4. But the principal council belonging to the king is his privy council, 
which is generally called, by way of eminence, the council. And this, ac- 
cording to Sir Edward Coke’s description of it,(z) is a noble, honorable, and 
reverend assembly of the king and such as he wills to be of his privy council, 
in the king’s court or palace. ‘The king’s will is the sole constituent of a 
privy counsellor; and this also regulates their number, which of ancient time 
was twelve or thereabouts. Afterwards it increased to so large a num- 
ber that it was found inconvenient for secrecy and dispatch; and 
*therefore king Charles the Second, 1679, limited it to thirty; whereof [*230 
fifteen were to be the principal officers of state, and those to be coun- 
sellors, virtute officit; and the other fifteen were composed of ten lords and 
five commoners of the king’s choosing.(#) But since that time the number 
has been much augmented, and now continues indefinite.(8) At thesame time, 
also, the ancient office of lord president of the council was revived in the per- 
son of Anthony, earl of Shaftsbury, an officer that, by the statute of 31 Hen. 
VIII. c. 10, has precedence next after the lord chancellor and lord treasurer. 

Privy counsellors are made by the king’s nomination, without either patent 
or grant; and, on taking the necessary oaths, they become immediately privy 
counsellors during the life of the king that chooses them, but subject to 
removal at his discretion.(9) 

As to qualifications of members to sit at this board: any natural-born sub- 
ject of England is capable of being a member of the privy council, taking 
the proper oaths for security of the government, and the test for security of the 
church.(10) But, in order to prevent any person under foreign attachments 


(z) 4 Inst. 53. (k) Temple’s Mem. part 3. 


‘‘Proceedings and Ordinances of the Privy Council of England,’ printed under the 
direction of the Commissioners of the Public Records. Hallam’s Const. Hist. vol. i. 
chap. I.—KERR. 

(8) The offices which necessarily bring their holders into the Cabinet are not more than 
ten in number. ‘The First Lord of the Treasury, the Lord Chancellor, the Lord Presi- 
dent, the five Secretaries of State, the Chancellor of the Exchequer, and the First Lord 
of the Admiralty must be members of every Cabinet, though the Chancellor of the 
Exchequer was not considered essential to a Cabinet at the beginning of this century, 
nor the First Lord of the Admiralty at the beginning of the last. The President of the 
Board of Trade and the Lord Privy Seal have been members of the Cabinet during the 
last four administrations. The Lord Lieutenant of Ireland, or Chief Secretary, one or 
other is always a Cabinet Minister. The Presidents of the Local Government Board of 
Agriculture, the Chancellors of Ireland and the Duchy of Lancaster, the Secretary for 
Scotland and the Postmaster-General may or may not be in the Cabinet; this would 
depend on the importance of the holder of the office, or of the office itself at the time, or 
of the willingness of a Prime Minister to gratify his supporters in the ministry. Mr. 
Gladstone’s Cabinet of 1880 had reached the number of sixteen by 1885. Lord Salisbury’s 
Cabinet of the same year was of the same number. Mr. Gladstone’s Cabinet of 1886 con- 
sisted of fourteen members, and the present Cabinet has grown to seventeen, the largest 
since the first twenty years of George III., when the existence of a nominal as well as an 
efficient Cabinet makes it hard to state the exact number. Law and Custom of the Const.; 
Anson, Pt. II., 193, 194. F : : é 

(9) It appears from the 4 Inst. 55 that this office existed in the time of James I.; for 
lord Coke says there is, and of ancient time hath been, a president of the council. This 
office was never granted but by letters patent under the great seal durante beneplacito, 
and is very ancient; for John, bishop of Norwich, was president of the council in anno 7 
regis Johannis. Dormivit tamen hoc officium regnante magnd Elizabethad. [In the 
reign of the great Elizabeth this office lay dormant. ]—CHRISTIAN. ; 

(10) The form of the oath has undergone various changes. As provided by 31 and 32 
VIC Ce 2 Mita ItSEbhUS le, do swear, that I will be faithful | and bear true 
allegiance to her Majesty Queen Victoria, her heirs and successors according to law. So 
help me God. , ‘ ’ 

- But acts have been passed from time to time for the relief of persons to whom the form 
of oath, or the taking of an oath, was objectionable; and finally, since 1888, the Oaths 
Act enables any person to make affirmation in all cases wherein an oath is required, on 
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from insinuating themselves into this important trust, as happened in the 
reign of king William in many instances, it is enacted by the act of sete 
tlement,(/) that no person born out of the dominions of the crown of Fug- 
land, unless born of English parents, even though naturalized by parliament, 
shall be capable of being of the privy council. 

The duty of a privy counsellor appears from the oath of office,(7) which 
consists of seven articles:—1. To advise the king according to the best of 
his cunning and discretion. 2. To advise for the king’s honor and good of 
the public, without partiality through affection, love, reward, doubt, or dread. 

3. To keep the king’s council secret. 4. To avoid corruption. 5. 
*231| ‘To help and strengthen the execution of what *shall be there re- 

solved. 6. To withstand all persons who shall attempt the contrary. 
And, lastly, in general, 7. ‘To observe, keep, and do all that a good and true 
counsellor ought to do to his sovereign lord. 

The fower of the privy council is to inquire into all offences against the 
government and to commit the offenders to safe custody, in order to take their 
trial in some of the courts of law. But their jurisdiction herein is only to 
inquire, and not to punish; and the persons committed by them are entitled 
to their habeas corpus by statute 16 Car. I. c. 10, as much as if committed 
by an ordinary justice of the peace. And, by the same statute, the court of 
starchamber, and the court of requests, both of which consisted of privy 
counsellors, were dissolved; and it was declared illegal for them to take 
cognizance of any matter of property belonging to the subjects of this 
kingdom. But in plantation or admiralty causes, which arise out of the 
jurisdiction of this kingdom; and in matters of lunacy or idiocy,(z) being 
a special flower of the prerogative; with regard to these, although they may 
eventually involve questions of extensive property, the privy council con- 
tinues to have cognizance, being the court of appeal in such cases, or rather 
the appeal lies to the king’s majesty himself in council. Whenever also a 
question arises between two provinces in America, or elsewhere, as concerning 
the extent of their charters and the like, the king in his council exercises 
original jurisdiction therein, upon the principles of feodal sovereignty.(11) 
And so likewise when any person claims an island or a province, in the 
nature of a feodal principality, by grant from the king or his ancestors, the 
determination of that right belongs to his majesty in council: as was the case 
of the earl of Derby with regard to the Isle of Man, in the reign of queen 
Elizabeth; and the earl of Cardigan and others, as representatives of the duke 
of Montague, with relation to the island of St. Vincent, in 1764. But from 

all the dominions of the crown, excepting Great Britain and Ireland, 
*232] an appellate jurisdiction *(in the last resort) is vested in the same 

tribunal; which usually exercises its judicial authority in a committee 
of the whole privy council, who hear the allegations and proofs, and make 
their report to his majesty in council, by whom the judgment is finally 
given.(12) 


(2) Stat. 12 and 18 Will. HI. e. 2. (m) 4 Inst. 54. (n) 3 P. Wms. 108. 


stating either that he has no religious belief or that it is contrary to his religious belief 
to take an oath. The Statutes are 5 Eliz., c. 1, s. 16; 7 James IL, c. 6; 30 Car. II., st. 2 
€. 1; 50 and 52 Vict., c, 46; Ss, i. ; 

(11) Bowyer’s Com. on Const. Law Eng. (2 ed. 1846) 127. 

(12) The court of privy council cannot decree 7 personam in England, unless in 
certain criminal matters; and the court of chancery cannot decree iz xem out of the 
kingdom. See lord Hardwicke’s Arg. in Penn vz. Baltimore, 1 Ves. 444, where the juris- 
diction of the council and chancery, upon questions arising upon subject matter abroad 
is largely discussed. The master of the rolls and the judge of the admiralty court are 
usually members of this committee. —CHRISTIAN. 
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The privileges of privy counsellors, as such, (abstracted from their honorary 
precedence, )(o) consist principally in the security which the law has given 
them against attempts and conspiracies to destroy their lives. For by statute 
3 Hen. VII. c. 14, if any of the king’s servants of his household conspire or 
imagine to take away the life of a privy counsellor, it is felony, though nothing 
be done upon it. The reason of making this statute, Sir Edward Coke( p) 
tells us, was because such a conspiracy was, just before this parliament, 
made by some of king Henry the Seventh’s household servants, and great 
mischief was like to have ensued thereupon. ‘This extends only to the king’s 
menial servants. But the statute 9 Anne, c. 16, goes further, and enacts 
that any person that shall unlawfully attempt to kill, or shall unlawfully 
assault, and strike, or wound, any privy counsellor in the execution of his 
office, shall be a felon without benefit of clergy. ‘This statute was made 
upon the daring attempt of the Sieur Guiscard, who stabbed Mr. Harley, 
afterwards earl of Oxford, with a penknife, when under examination for 
high crimes in a committee of the privy council. 

The dissolution of the privy council depends upon the king’s pleasure; and 
he may, whenever he thinks proper, discharge any particular member, or the 
whole of it, and appoint another. By the common law, also, it was dissolved 
ipso facto by the king’s demise, as deriving all its authority from him. But, 
now, to prevent the inconveniences of having no council in being at the 
accession of a new prince, it is enacted by statute 6 Anne, c. 7, that the 
privy council shall continue for six months after the demise of the crown, 
unless sooner determined by the successor. 


CHAPTER VI: 
OF THE KING’S DUTIES. 


I PROCEED next to the duties, incumbent on the king by our constitution; 
in consideration of which duties his dignity and prerogative are established 
by the laws of the land: it being a maxim in the law, that protection and 
subjection are reciprocal.(@) And these reciprocal duties are what, I appre- 
hend, were meant by the convention in 1688, when they declared that king 
James had broken the original contract between king and people. But, 
however, as the terms of that original contract were in some measure 
disputed, being alleged to exist principally in theory, and to be only 
deducible by reason and the rules of natural law; in which deduction 
different understandings might very considerably differ; it was, after the 
revolution, judged proper to declare these duties expressly, and to reduce that 
contract to a plain certainty. So that, whatever doubts might be formerly 


(0) See page 405. (p) 3 Inst. 38. (a) 7 Rep. 5. 


as constituted the Judicial Committee of the Privy Council. It has jurisdic- 
oe Ray all appeals or Sant in the nature. of appeals made to the Crown in 
Council, 33. (2) All matters which, arising in Admiralty or Vice-Admiralty Courts in 
the dominions of the Crown, might heretofore have been taken by way of appeal to the 
Court of Admiralty, 2 2. (3) Any such other matter as the Crown may choose to refer to 
the Judicial Committee for hearing or consideration, @ 4. 2 and 3 Will. IV., c. 92, 2 3. It 
now consists of the Lord President, such members of the Privy Council as hold, or ee 
held ‘“‘high judicial office.” 50 and 51 Vict., c. 70, 4 3. The Lords Justices of Appeal, 
44 and 45 Vict., c. 3, and two other persons, being Privy Councillors, whom the ees 
may appoint by sign manual. 3 and 4 Will. IV., c. 41, @1. Besides these there may be 
one or two paid members who have held the office of judge in the East Indies. They were 
intended by the Act of Will. IV. to be assessors only, but are now to be, for all purposes, - 
members of the committee. 3 and 4 Will. IV., c. 41, @ 1, and 50 and 51 Vict., c. 70, @ 4. 
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raised by weak and scrupulous minds about the existence of such an original 
contract, they must now entirely cease; especially with regard to every prince 
who hath reigned since the year 1688.(1) ; : 
The principal duty of the king is, to govern his people according to law. 
Nec regibus infinita aut libera potestas,(2) was the constitution of our German 
ancestors on the continent.(4) And this is not only consonant to the 
*234] principles of nature, of *liberty, of reason, and of society, but has 
always been esteemed an express part of the common law of England, 
even when prerogative was at the highest. ‘‘’The king,’’ saith Bracton, (¢) 
who wrote under Henry III., ‘‘ ought not to be subject to man, but to God, 
and to the law; for the law maketh the king. Let the king therefore render 
to the law, what the law has invested in him with regard to others, dominion 
and power: for he is not truly king, where will and pleasure rules, and not 
the law.’’ And again,(d@) ‘‘the king also hath a superior, namely God, and 
also the law, by which he was made a king.’’(3) Thus Bracton; and 
Fortescue also,(e) having first well distinguished between a monarchy 
absolutely and despotically regal, which is introduced by conquest and 
violence, and a political or civil monarchy, which arises from mutual consent, 
(of which last species he asserts the government of England to be,) imme- 
diately lays it down as a principle, that ‘‘ the king of England must rule his 
people according to the decrees of the laws thereof: insomuch that he is bound 
by an oath at his coronation to the observance and keeping of his own laws.’’ 
But, to obviate all doubts and difficulties concerning this matter, it is ex- 
pressly declared by statute 12 & 13 W. III.c. 2, ‘‘that the laws of England 
are the birthright of the people thereof: and all the kings and queens who 
shall ascend the throne of this realm ought to administer the government of 
the same according to the said laws; and all their officers and ministers ought 


2 


{2 Tac. de mor. Germ. c. 7. (a) Tin 2 Col Gneics 
¢) Gee. 8: e) C. 9, 34. 


(1) The duties of the President of the United States are summarily prescribed in the 
constitution. Art. 2, s. 3:—‘‘He shall from time to time give to the Congress informa- 
tion of the state of the Union, and recommend to their consideration such measures as 
he shall judge necessary and expedient. He may, on extraordinary occasions, convene 
both houses, or either of them; and, in case of disagreement between them with respect 
to the time of adjournment, he may adjourn them to such time as he shall think proper. 
He shall receive ambassadors and other public ministers. He shall take care that the 
laws be faithfully executed; and shall commission all the officers of the United States.”’ 
And by sec. 1, cl. 7, ‘‘ Before he enter on the execution of his office, he shall take the fol- 
lowing oath or affrmation:—I do solemnly swear (or affirm) that I will faithfully execute 
the office of President of the United States, and will to the best of my ability preserve, 
protect, and defend the constitution of the United States.” 
_ It is unnecessary to remind the American student that the chief executive magistrate 
is but the agent or servant by whom the will of the States and people, as expressed in 
the constitution and the laws made in pursuance thereof, is carried into effect. It isa 
fundamental error, into which Blackstone as well as other political writers, have fallen 
to consider the social or original contract as an agreement to which the parties are the 
governors of the one part and the governed of the other part. It isa compact between 
the different members composing the society.—_SHARSWOOD. 
This idea of a ‘“‘ contract’? which came to Sharswood from the eighteenth century is 
foreign to modern thought. The position of the learned editor has as little foundation 
in the history of our civilization as the theory of Blackstone. 
(2) [Neither free nor unlimited should the power of kings be.] 
_ (3) This is also well and strongly expressed in the year-books:—La ley est le plus haute 
inhéritance que le roy ad; car par la ley il méme et touts ses sujets sont rulés, et si le ley 
ne furl, nul rot et nul inheritance sera. [The law is the most lofty inheritance of the 
king; for by the law himself and subjects are ruled; and if there was no law, there would 
be neither king nor inheritance. ]—19 Hen. VI. 63. 

in English: The law is the highest inheritance which the king has; for by the law he 
himself and all his subjectsare governed, and if there were no law, there wouid be neither 
king nor inheritance.—CHRISTIAN. 
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to serve them respectively according to the same: and therefore all the laws 
and statutes of this realm, for securing the established religion, and the rights 
and liberties of the people thereof, and all other laws and statutes of the same 
now in force, are ratified and confirmed accordingly. 

And, as to the terms of the original contract between king and 
people, these I apprehend to be now couched in the *coronation oath, [*235 
which, by the statute 1 W. and M. st. 1, c. 6, is to be administered 
to every king and queen who shall succeed to the imperial crown of these 
realms, by one of the archbishops or bishops of the realm, in the presence of 
all the people; who on their parts do reciprocally take the oath of allegiance 
to the crown. This coronation oath is conceived in the following terms:— 

The archbishop or bishop shall say,—‘ Will you solemnly promise and swear 
to govern the people of this kingdom of England, and the dominions thereto 
belonging, according to the statutes in parliament agreed on, and the laws 
and customs of the same?”’ Zhe king or queen shall say,—‘‘I solemnly 
promise so to do.”’ Archbishop or bishop:—‘‘ Will you to your power cause 
law and justice, in mercy, to be executed in all your judgments?”’? K% ng 
or queen:-—** I will.” Archbishop or bishop:—‘‘ Will you to the utmost of 
your power maintain the laws of God, the true profession of the gospel, and 
the protestant reformed religion established by the law? And will you pre- 
serve unto the bishops and clergy of this realm, and the churches committed 
to their charge, all such rights and privileges as by law do or shall appertain 
unto them, or any of them?’’ A7zzg or gueen:—‘‘ All this I promise to do.” 
After this the king or queen, laying his or her hand upon the holy gospels, shall 
say,—‘‘ The things which I have here before promised I will perform and 
keep: so help me God:’’ and then shall kiss the book.( 4) 

This is the form of the coronation oath, as it is now prescribed by our laws; 
the principal articles of which appear to be at least as ancient as the mirror 
of justices,(/) and even as the time of Bracton;(g¢) but the wording of it 
was changed at the revolution, because (as the statute alleges) the 
oath itself *had been framed in doubtful words and expressions with  [**236 
relation to ancient laws and constitutions at this time unknown. (/) 
However, in what form soever it be conceived, this is most indisputably a 
fundamental and original express contract, though doubtless the duty of 


fy) Cap. 1, 2 2. 

9G) Le3; tre 1, ex:9: 

(h) In the old folio abridgment of the statutes, 
printed by Lettou and Machlinia in the reign of 
Edward IV , (penes me,) there is preserved a copy of 
the old coronation oath, which, as the book is ex- 
tremely scarce, I will here transcribe :—Ceo est le 
serement que le roy jurre a soun coronement: que il 
garaera et meintenera lez droitez et lez franchisez de 
seynt esglise grauntez auncienment dez droitez roys 
Christiens d’ Engletere, et quil gardera toutez sez terrez 
honoures et dignitees droiturelx et franks del coron du 
rotalme @’ Engletere en tout maner dentierte sanz null 
maner damenusement, et lez droitez dispergez dilapidez 
ou perduz de la corone a soun poiair reappeller en laun- 
cien estate, et quil gardera le peas de seynt esglise et al 
clergie et al people de bon accorde, et quil face faire en 
toutez sez jugementez owel et droit justice owe discrecion 
et misericorde, et quil grauntera a tenure lez leyes et 
custumez du roialme, et a soun poiair lez face garder et 
afirmer que lez gentez du people avont faitez et esliez, 
et les malveys leyz et custumes de tout oustera, et ferme 
peas et establie al people de sown rotalme en ceo garde 
esgardera a soun poiair: come Dieu luy aide. [This is 
the oath which the king swears at his coronation; 


that he will keep and maintain the rights and fran- 
echises of Holy Church, granted anciently by the 
tightful Christian Kings of England, and that he 
will keep all the Jands, honors and dignities, rights 
and privileges of the crown of the kingdom of Eng- 


_land in all respects entire, without any kind of in- 


jury, and that he will recall to their ancient state, 
as far as in him lies, all the scattered, injured, or 
lost rights of the crown, and that he will keep 
the peace of holy church, and concord between the 
clergy and people; and that he will cause equal and 
true justice to be administered in all his judgments 
with discretion and mercy, and that he will cause 
to be maintained the laws and customs of the king- 
dom, and as far as in him lies will make those be 
confirmed and kept which the people have made 
and chosen, and will abolish entirely all bad laws 
and customs, and will, in all respects, as far as he 
can, maintain a firm and established peace for the 
people of his kingdom: So help him God.] ( Tit. sac- 
ramentum regis, fol. m. i.) Prynne has also given us 
a copy of the coronation oaths of Richard II. _(Sig- 
nal Loyalty, ii. 246;) Edward VI. (ibid. 251;) James 
I. and Charles I. (bid. 269.) 


(4) And it is required both by the bill of rights, 1 W. and M. st. 2, c. I, and the act of 


settlement, 12 


& 13 W. IIL. c. 2, that every king and queen of the age of twelve years, 


either at their coronation or on the first day of the first parliament, upon the throne in 
the house of peers, (which shall first happen, ) shall repeat and subscribe the declaration 
against popery according to the 3o Car. II. st. 2, c. 1.—CHRISTIAN. 
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protection is impliedly as much incumbent on the sovereign before coronation 
as after: in the same manner as allegiance to the king becomes the duty of the 
subject immediately on the descent of the crown, before he has taken the oath 
of allegiance, or whether he ever takes it at all. This reciprocal duty of the 
subject will be considered in its proper place. At present we are only to 
observe, that in the king’s part of this original contract are expressed all the 
duties that a monarch can owe to his people; viz., to govern according to law; 
to execute judgment in mercy; and to maintain the established religion. 
And, with respect to the latter of these three branches, we may further 
remark that, by the act of union, 5 Anne, c. 8, two preceding statutes are 
recited and confirmed; the one of the parliament of Scotland, the other of 
the parliament of England: which enact,—the former, that every king at his 
accession shall take and subscribe an oath to preserve the protestant religion 
and presbyterian church government in Scotland; the latter, that at his 
coronation he shall take and subscribe a similar oath to preserve the settlement 
of the church of England within England, Ireland, Wales, and Berwick, and 
the territories thereunto belonging. 


CHAPTER VII. 
OF THE KING’S PREROGATIVE. 


It was observed in a former chapter(a@) that one of the principal bulwarks 
of civil liberty, or (in other words) of the British constitution, was the limi- 
tation of the king’s prerogative by bounds so certain and notorious that it is 
impossible he should ever exceed them, without the consent of the people 
on the one hand; or without, on the other, a violation of that original con- 
tract which, in all states impliedly, and in ours most expressly, subsists 
between the prince and the subject. It will now be our business to consider 
this prerogative minutely; to demonstrate its necessity in general; and to 
mark out in the most important instances its particular extent and restric- 
tions: from which considerations this conclusion will evidently follow, that 
the powers which are vested in the crown by the laws of England, are neces- 
sary for the support of society; and do not intrench any further on our 
natural liberties, than is expedient for the maintenance of our evil. (1) 

There cannot be a stronger proof of that genuine freedom, which is the 
boast of this age and country, than the power of discussing and examining, 
with decency and respect, the limits of the king’s prerogative; a topic, that 
in some former ages was thought too delicate and sacred to be profaned by 

(a) Chap. i. page 141. 


(1) The theory of the English government is sketched with admirable spirit and correct- 
ness by the attorney-general, in his address to the jury upon Hardy’s trial:—‘‘ The power 
of the state, by which I mean the power of making laws and enforcing the execution of 
them when made, is vested in the king: enacting laws, in the one case,—that is, in his legis- 
lative character, by and with the advice and consent of the lords spiritual and temporal 
and of the commons in parliament assembled, according to the law and constitutional 
custom of England; in the other case, executing the laws when made in subservience to 
ithe laws so made, and with the advice which the law and the constitution hath assigned 
to him in almost every instance in which it hath called upon him to act for the benefit 
of the subject.”” Hardy’s Trial, by Gurney, page 32. Again, in a subsequent passage, 
after having stated the royal duties, he goes on thus:—‘ To that king upon whom these 
duties attach, the laws and constitution, for the better execution of them, have assigned 
various counsellors and responsible advisers; it has clothed him, under various constitu- 
tional checks and _ restrictions, with various attributes and prerogatives, as necessary 
for the support and maintenance of the civil liberties of the people; it ascribes to him 
sovereignty, imperial dignity, and perfection; and because the rule and government, as 
established in this kingdom, cannot exist for a moment without a person filling that 
office, and able to execute all the duties from time to time which I have now stated. it 
ascribes to him also that he never ceases to exist. In foreign affairs, the delegate and 
representative of his people, he makes war and peace, leagues and treaties. Im domestic 
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the pen of a subject. It was ranked among the arcana imperii: and, 

like the mysteries of the Jona dea, was *not suffered to be pried into [238 
by any but such as were initiated in its service: because perhaps the 
exertion of the one, like the solemnities of the other, would not bear the 
Inspection of a rational and sober inquiry. The glorious queen Elizabeth 
herself made no scruple to direct her parliaments to abstain from discoursing 
of matters of state;(6) and it was the constant language of this favorite 
princess and her ministers, that even that august assembly ‘“‘ ought not to 
deal, to judge, or to meddle with her majesty’s prerogative royal.’’(¢) And 
her successor, king James the First, who had imbibed high notions of the 
divinity of regal sway, more than once laid it down in his speeches, that, 
‘Cas it is atheism and blasphemy in a creature to dispute what the Deity may 
do, so it is presumption and sedition in a subject to dispute what a king may 
do in the height of his power: good Christians, he adds, will be content with 
God’s will, revealed in his word; and good subjects will rest in the king’s 
will, revealed in hs law.’’(d ) 

But, whatever might be the sentiments of some of our princes, this was 
never the language of our ancient constitution and laws. ‘The limitation of 
the regal authority was a first and essential principle in all the Gothic systems 
of government established in Europe; though gradually driven out and 
overborne, by violence and chicane, in most of the kingdoms on the conti- 
nent. We have seen, in the preceding chapter, the sentiments of Bracton 
and Fortescue, at the distance of two centuries from each other. And Sir 
Henry Finch, under Charles the First, after the lapse of two centuries more, 
though he lays down the law of prerogative in very strong and emphatical 
terms, yet qualifies it with a general restriction, in regard to the liberties of 

(6) Dewes, 479. (c) Ibid. 645. (d) King James’s Works, 557, 581. 


concerns, he has prerogatives; as a constituent part of the supreme legislature, the pre- 
rogative of raising fleets and armies. He is the fountain of justice, bound to administer 
it to his people, because it is due to them; the great conservator of public peace, bound 
to maintain and vindicate it; everywhere present, that these duties may nowhere fail of 
being discharged; the fountain of honor, office, and privilege, the arbiter of domestic 
commerce; the head of the national church.’’?—CHITTY. 

The king is legally irresponsible for his official acts. If the policy of the government 
is shortsighted or disastrous, if negotiations with a foreign power break down, or if the 
prerogative of mercy is unwisely exerted, no one can attribute blame to the sovereign. 
This would seem to point to grinding and unmitigated despotism, but it effects a strict ~ 
restraint upon the royal power. For some one must be responsible, and the servants of 
the crown are liable as well for advice given as for acts done. This causes a reluctance 
to act on the part of the subordinates. The king’s command is no excuse for a wrongful 
act, and a pardon is no defence at the bar of the house of lords. The king’s power to 
pardon must be exercised through a responsible minister. Custom or statute require that 
most executive acts to which the sovereign is of necessity a party, should be done in 
certain forms, or authenticated by certain signatures or seals. With the exceptions of a 
few informal personal acts, the formal expressions of the royal will are made on the 
responsibility of various persons and in various forms. The queen’s pleasure is expressed 
for administrative purposes in one of three ways: 

I. By order in council. ¢ 

2. By order, commission, or warrant under the sign manual. 

3. By writs, letters patent, or other documents under the great seal. 

In the first of these cases the privy council, or those members who are present are 
parties to the transaction. ; 

In the second, the sign manual is always countersigned by one or more of the queen’s re- 
sponsible ministers. (Instructions to a colonial governor are exceptions to the second case.) 
In the third, the responsibility ultimately rests with the chancellor. ; 

The great seal, when used, is always the final authentic expression of the royal will. 
Of the other royal seals the privy seal is no longer in use, and neither the signet nor the 
other two seals held by a secretary of state are necessary as authority for affixing the great 
seal. 

The modes in which authority is given for affixing the great seal are four: A faz of the 
ehancellor or attorney-general, or warrant of the speaker of the house of commons. An 
order in council. 
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the people. ‘‘ The king hath a prerogative in all things, that are not injur- 
ious to the subject; for in them all it must be remembered, that the king’s 

prerogative stretcheth not to the doing of any wrong.’’(¢) Wihdl 
*239] enim aliud potest rex, nist td solum quod *de jure potest. Ge )(2) ; And 

here it may be some satisfaction to remark, how widely the civil law 
differs from our own, with regard to the authority of the laws over the prince, 
or (as a civilian would rather have expressed it) the authority of the prince 
over the laws. It is a maxim of the English law, as we have seen from 
Bracton, that ‘‘ vex debet esse sub lege, quia lex facit regem:’’(3) the imperial 
law will tell us, that, ‘‘ 2 omnibus, imperatoris excipitur fortuna; cut tpsas 
leges Deus subjecit.”’(g)(4) We shall not long hesitate to which of them 
to give the preference, as most conducive to those ends for which societies 
were framed, and are kept together; especially as the Roman lawyers them- 
selves seem to be sensible of the unreasonableness of their own constitution. 
‘“* Decet tamen principem,’’ says Paulus, ‘‘ servare leges, quibus ipse solutus 
est.’’(h)(5) ‘This is at once laying down the principle of despotic power, 
and at the same time acknowledging its absurdity. 

By the word prerogative we usually understand that special pre-eminence, 
which the king hath over and above all other persons, and out of the ordinary 
course of the common law, in right of his regal dignity. It signifies, in its 
etymology,(from prze and vogo,) something that is required or demanded 
before, or in preference to, all others. And hence it follows, that it must be 
in its nature singular and eccentrical; that it can only be applied to those 
rights and capacities which the king enjoys alone, in contradistinction to 
others, and not to those which he enjoys in common with any of his subjects: 
for ifonce any one prerogative of the crown could be held in common with 
the subject, it would cease to be prerogative any longer. And therefore 
Finch(z) lays it down as a maxim, that the prerogative is that law in case of 
the king, which is law in no case of the subject. 

Prerogatives are either drect or incidental.(6) ‘The direct are such 
*240] positive substantial parts of the royal character and *authority, as 
are rooted in and spring from the king’s political person, considered 
merely by itself, without reference to any other extrinsic circumstance; as, the 
right of sending ambassadors, of creating peers, and of making war or peace. 
But such prerogatives as are zzcidental bear always a relation to something else, 
distinct from the king’s person; and are indeed only exceptions, in favor of 
the crown, to those general rules that are established for the rest of the com- 
munity; suchas, that no costs shall be recovered against the king; that the king 
can never be a joint-tenant; and that his debt shall be preferred before a debt 
to any of his subjects. These, and an infinite number of other instances, will 
better be understood, when we come regularly to consider the rules themselves, 
to which these incidental prerogatives are exceptions. And therefore we will 
at present only dwell upon the king’s substantive or direct prerogatives. 

These substantive or direct prerogatives may again be divided into three 

kinds: being such as regard, first, the king’s royal character; secondly, his 


e) Finch, L. 84, $5. h 5 oey Ie OBE 
1 Non lea eC: oi neh, L. 85. 
g) Nov, 105, 2 2. 


A sign manual warrant. 

A sign manual warrant, preceded by an order in council. Law and Custom of the 
Const.; Anson, Part II., p. 41 e¢ seg. 

(2) [For the king can do nothing but what by law he may do.] 

(3) [“‘ The king should be subject to the law. for the law makes the king.’’] 

(4) [“‘ The interest of the emperor is in all things to be reserved, to whom God has made 
the laws themselves subject.’’ ] 

(5) [‘‘ It is fitting that the prince should keep the laws he himself has established.’’] 

(6) Bowyer’s Comm. on Const. Law Eng. (2 ed. 1846) 134. Law and Custom of the 
Const.; Anson, Pt. IL., p. 2. 
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royal authority; and lastly, his royal zwcome.(7) ‘These are necessary, to 
secure reverence to his person, obedience to his commands, and an affluent 
supply for the ordinary expenses of government; without all of which it is 
impossible to maintain the executive power in due independence and vigor. 
Yet, in every branch of this large and extensive dominion, our free constitu- 
tion has interposed such seasonable checks and restrictions, as may curb it 
from trampling on those liberties which it was meant to secure and establish. 
The enormous weight of prerogative, if left to itself, (as in arbitrary govern- 
ments it is,) spreads havoc and destruction among all the inferior move- 
ments: but, when balanced and regulated (as with us) by its proper 
counterpoise, timely and judiciously applied, its operations are then equable 
and certain, it invigorates the whole machine, and enables every part to answer 
the end of its construction. 

In the present chapter we shall only consider the two first of these 
divisions, which relate to the king’s political *chavacter and authority; [*241 
or, in other words, his dignity and regal power; to which last the 
name of prerogative is frequently narrowed and confined. The other division, 
which forms the royal revenue, will require a distinct examination; according 
to the known distribution of the feodal writers, who distinguish the royal 
prerogatives into the majora and minora regalia, in the latter of which 
classes the rights of the revenue are ranked. For to use their own words, 
““magora regalia imperit pre-eminentiam spectant,; minora vero ab commodum 
pecuniarum immediate attinent, et hec proprie fiscalia sunt, et ad jus fisci per- 
tinent.’’(k)(8) 

First, then, of the royal dignity.(g) Under every monarchical establish- 
ment, it is necessary to distinguish the prince from his subjects, not only by 
the outward pomp and decorations of majesty, but also by ascribing to him 
certain qualities, as inherent in his royal capacity, distinct from and superior 
to those of any other individual in the nation. For though a philosophical 
mind will consider the royal person merely as one man appointed by mutual 
consent to preside over many others, and will pay him that reverence and 
duty which the principles of society demand; yet the mass of mankind will 
be apt to grow insolent and refractory, if taught to consider their prince as a 
man of no greater perfection than themselves. The law therefore ascribes to 
the king, in his high political character, not only large powers and emolu- 
ments, which form his prerogative and revenue, but likewise certain attri- 
butes of a great and transcendent nature; by which the people are led to 
consider him in the light of a superior being, and to pay him that awful 
respect, which may enable him with greater ease to carry on the business of 
government. This is what I understand by the royal dignity, the several 
branches of which we will now proceed to examine. 

I. And, first, the law ascribes to the king the attribute of sovereignty, or 
pre-eminence.(10) ‘‘ Rex est vicarius,’’(11) says Bracton,(/) ‘‘ e¢ minister 


(k) Peregrin, de jure fisc. 1. 1, ¢. 1, num. 9. Make Tiess: 


(7) Bowyer’s Comins. supra 134. Anson’s Law and Custom of Const. supra. 

(8) [‘‘The greater royalties of the kingdom appertain to dignity of station, but the 
inferior immediately concern the acquisition of money: these are properly fiscal, and 
relate to the rights of the king’s revenue.” ] 

(9) State R. I. v. State Mass., 12 Pet. (U. S.) 739 (1838). ; ; 

(10) The principle herein is that all human law must be prescribed bya superior. Suf- 
fice it to say that another principle very different in its nature and operations, forms 
the basis of a sound and genuine jurisprudence: laws derived from the pure source of 
equity and justice must be founded on the CONSENT of those whose obedience they re- 
quire. The sovereign when traced to me source, must be found in the an. Chisholm 

r. v. Ga. 2 Dall. (U. S. 8-437 (1793). f ? 
mD [‘‘The king ‘s the eee aa minister of God on earth: all are subject to him; 


and he is subject to none but to God alone.’’] 
ai, 
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242] Dei in terra: omnis quidem sub eo est, et ipse *sub nullo, nist 

tantum sub Deo.’’(12) He is said to have imperial dignity; and in 
charters before the conquest is frequently styled basileus and tmperator, the 
titles respectively assumed by the emperors of the east and west.(m) His 
realm is declared to be an empire, and his crown imperial, by many acts of 
parliament, particularly the statutes 24 Hen. VIII. c. 12, and 25 Hen. VIII. 
c. 28;(z) which at the same time declare the king to be the supreme head of 
the realm in matters both civil and ecclesiastical, and of consequence inferior 
to no man upon earth, dependent on no man, accountable to no man. 
Formerly there prevailed a ridiculous notion, propagated by the German 
and Italian civilians, that an emperor could do many things which a king 
could not, (as the creation of notaries and the like, ) and that all kings were 
in some degree subordinate and subject to the emperor of Germany or Rome. 
The meaning therefore of the legislature, when it uses these terms of empire 
and imperial, and applies them to the realm and crown of England, is only 
to assert that our king is equally sovereign and independent within these his 
dominions, as any emperor is in his empire;(0) and owes no kind of subjection 
to any other potentate upon earth. Hence it is, that no suit or actioncan 
be brought against the king, even in civil matters, because no court can have 
jurisdiction over him.(13) For all jurisdiction implies superiority of power: 
authority to try would be in vain and idle, without an authority to redress; 
and the sentence of a court would be contemptible, unless that court had 
power to command the execution of it:(14) but who, says Finch,() shall 
command the king? Hence it is likewise, that by law the person of the 
king is sacred, even though the measures pursued in his reign be completely 
tyrannical and arbitrary: for no jurisdiction upon earth has power to try 
him in a criminal way; much less to condemn him to punishment.(15) If 


m) Seld. tit. of hon. i. 2. (M. Paris, A. D. 1095.) [The king ae that he 
n) See also 24 Geo. I. c. 24. 5 Geo. IIT. e¢. 27. should possess the same privileges in his kingdom as 
0) Rex allegavit, quod ipse omnes libertates haberet an Saad claimed in his empire.]} 

in regno suo, quas imperator vindicabat in imperio. (p) Finch, L. 838. 


(12) What Bracton adds in the same chapter ought never to be forgotten:—/pse autem 
vex non debet esse sub homine, sed sub Deo et sublege, quia lex facit regem. Altribuat 
igttur rex legt, quod lex attribuit et, videlicet dominationem et potestatem, non est enim 
vex, ubt dominatur voluntas et non lex. [The king himself should not be subject to man, 
but to God and the law, for the law makes the king. Therefore, the king should give to 
the law, what the law gives to him, namely, dominion and power: for there can be no king 
where will, not law, governs. | 

Nothing was ever better conceived and expressed respecting the prerogatives of a 
king, and the just exercise of them, than the advice bequeathed in his last will by the 
unfortunate Louis XVI. to his son, if he had succeeded to the throne of France,—viz.: 
“to recollect that he cannot promote the welfare of the people but by reigning accord- 
ing to the laws; but to consider, at the same time, that a king cannot make the laws 
respected, nor do the good he meditates, but in proportion as he has the necessary 
authority; and that, where this is wanting, he is obstructed in his measures, he is 
incapable of inspiring respect, and is consequently more detrimental than useful.’’— 
CHRISTIAN. 

(13) Law and Custom of the Const.; Anson, p. 41, e¢ SEG. 

(14) Mandamus will not lie to compel the governor of the State to perform any duty 
pertaining to his office, ministerial or political, and whether commanded by the consti- 
tution or some Jaw passed on the subject. We will not sit as a moot court, and pass 
upon questions and enter a judgment thereon which we are powerless to enforce. The 
State ex rel. v. Stone, 120 Mo. 437 (1893). , 

(15) The legal irresponsibility as distinct from the moral or practical irresponsibility of 
the crown must be taken to mean that the sovereign is as free from responsibility in 
action as he is in the conception of the policy which results in action. ‘This legal irre- 
sponsibility which finds expression in the maxim ‘the king can do no wrong ”’ does not 
mean that the king is above the law, but that the law presumes that he would never 
willingly infringe its provisions. 
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any foreign jurisdiction had this power, as was formerly claimed by the pope, 
the independence of the kingdom would be no more; and, if such a 

power were vested in any domestic *tribunal, there would soon be an [*243 
end of the constitution, by destroying the free agency of one of the 
constituent parts of the sovereign legislative power.(16) 

Are then, it may be asked, the subjects of England totally destitute of 
remedy, in case the crown should invade their rights, either by private 
injuries, or public oppressions? ‘To this we may answer, that the law 
has provided a remedy in both cases. 

And, first, as to private injuries: if any person has, in point of property, a 
just demand upon the king, he must petition him in his court of chancery, 
where his chancellor will administer right as a matter of grace, though not 
upon compulsion.(g)(17) And this is entirely consonant to what is laid 
down by the writers on natural law. ‘‘ A subject,’’ says Puffendorf,(r) ‘‘so 
long as he continues a subject, hath no way to oblige his prince to give him 
his due, when he refuses it; though no wise prince will ever refuse to stand 
to a lawful contract. And if the prince gives the subject leave to enter an 
action against him, upon such contract, in his own courts, the action itself 
proceeds rather upon natural equity than upon the municipal laws.’’(18) 
For the end of such action is not to compel the prince to observe the contract, 
but to persuade him. And, as to personal wrongs, it is well observed by 
Mr. Locke,(s) ‘‘ the harm which the sovereign can do in his own person not 
being likely to happen often, nor to extend itself far; nor being able by his 
single strength to subvert the laws, nor oppress the body of the people, 
(should any prince have so much weakness and ill nature as to endeavor to 
do it,) the inconveniency therefore of some particular mischiefs that may 
happen sometimes, when a heady prince comes to the throne, are well recom- 
pensed by the peace of the public and security of the government, in the 
person of the chief magistrate being thus set out of the reach of danger. 

*Next, as to cases of ordinary public oppression, where the vitals [*244 
of the constitution are not attacked, the law hath also assigned a 

(q) Finch, L. 255. See b. iii. ¢. 17. (r) Law of N. and N. b. viii. ec. 10, (s) On Govt. p 2, 2 205. 


(16) The constitution of the United States not only supposes a President may be fallible, 
but also criminal. It prescribes the mode in which he shall be tried upon an impeach- 
ment, (art. I, s. 3;) and expressly declares that he shall be removed from office on 
impeachment for and conviction of treason, bribery, or other high crimes and misde- 
meanors. Art. II.—SHARSWOOD. } 

State R. I. v. State Mass. 12 Pet. (U. S.) 750 (1838). It would be a novelty in consti- 
tutional law to implead the sovereign personally. Goods of His Late Majesty, etc., I 
Addams Repts. 267 (1822). R.R. Co. v. Tennessee, tor U. S. 337 (1879). _ 

(17) It is well settled that an individual cannot maintain an action against the State, 
unless in pursuance of some special law authorizing it. 3 Richardson, 372. 1 Texas, 764. 
No direct suit can be maintained against the United States without the authority of an 
act of Congress; nor can any direct judgment be awarded against them for costs. 6 
Wheaton, 411. 8 Peters, 444. 3 Hall’s Law Jour. 128. 2 Wash. C. C. Rep. 161. Opinions 
of the Attorney-General, vol. 1i. 967. Butif an action be brought by the United States 
to recover money in the hands of a party, he may, by way of defence, set up any legal 
or equitable claim he has against the United States, and need not, in such case, be turned 
round to an application to Congress. Act of Congress, March 3, 1797. 6 Wheaton, 135. 
9 Wheaton, 651. 7 Peters, 16. 8 Peters, 163, 436. 9) Peters, 319. 10 Peters, 125. 15 

.—SHARSWOOD. 4 i 
oa 18) Until ae 5) the United States offered but little opportunity to a citizen who had 
claims against the government to prosecute them in a court of justice. The principle 
being that a government could not be sued in its own courts without its consent. U.S. 
v. Peters, 5 Cranch, 115 (1809). Osborn v. Bk. of U. S., 9 Wheat. 738 (1824). Gibbons v. 
U. S., 8 Wall. 269 (1868). Railroad Co. v. Tennessee, tor U. S. 337 (1879). Necessity 
however, made the Federal government create a court of claims for the purpose of allow- 
ing individuals to have their claims against it settled by law, but this court has a limited 
jurisdiction and there is yet opportunity for making more ample provision for the 
citizens. 
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remedy. For, as the king cannot misuse his power, without the aavice of 
evil counsellors, and the assistance of wicked ministers, these men may be 
examined and punished. ‘The constitution has therefore provided, by means 
of indictments and parliamentary impeachments, that no man shall dare to 
assist the crown in contradiction to the laws of the land. But it is at the 
same time a maxim in those laws, that the king himself can do no wrong: 
since it would be a great weakness and absurdity in any system of positive 
law to define any possible wrong, without any possible redress. 

For, as to such public oppressions as tend to dissolve the constitution and 
subvert the fundamentals of government, they are cases which the law will 
not, out of decency, suppose; being incapable of distrusting those whom it 
has invested with any part of the supreme power; since such distrust would 
render the exercise of that power precarious and impracticable.(¢) For, 
wherever the law expresses its distrust of abuse of power, it always vests a 
superior coercive authority in some other hand to correct it; the very notion 
of which destroys the idea of sovereignty. If therefore, forexample, the two 
houses of parliament, or either of them, had avowedly a right to animadvert 
on the king, or each other, or if the king had a right to animadvert on either 
of the houses, that branch of the legislature, so subject to animadversion, 
would instantly cease to be part of the supreme power; the balance of the 
constitution would be overturned, and that branch or branches, in which this 
jurisdiction resided, would be completely sovereign. The supposition of 
law therefore is, that neither the king nor either house of parliament, collec- 

tively taken, is capable of doing any wrong: since in such cases the 
%*245] law feels itself incapable of furnishing any adequate *remedy. For 

which reason all oppression which may happen to spring from any 
branch of the sovereign power, must necessarily be out of the reach of any 
stated rule, or express legal provision; but if ever they unfortunately happen, 
the prudence of the times must provide new remedies upon new emergen- 
cies. (20) 

Indeed, it is found by experience, that whenever the unconstitutional op- 
pressions, even of the sovereign power, advance with gigantic strides, and 
threaten desolation to a state, mankind will not be reasoned out of the feel- 
ings of humanity; nor will sacrifice their liberty by a scrupulous adherence 
to those political maxims which were originally established to preserve it. 
And therefore, though the positive laws are silent, experience will furnish 
us with a very remarkable case wherein nature and reason prevailed. When 
king James the Second invaded the fundamental constitution of the realm, 
the convention declared an abdication, whereby the throne was rendered 
vacant, which induced a new settlement of the crown. And so far as the 
precedent leads, and no further, we may now be allowed to lay down the daw 
of redress against public oppression. If, therefore, any future prince should 
endeavor to subvert the constitution by breaking the original contract between 
king and people, should violate the fundamental laws, and should withdraw 
himself out of the kingdom; we are now authorized to declare that this con- 
junction of circumstances would amount to an abdication, and the throne 

(t) See these points more fully discussed in the many new and important lights on the texture of 


Considerations of the Law of Forfeiture, 3d edit. pages our ha constitution. 
109-126, wherein the very learned author has thee ah 


(20) The court cannot presume that any State which holds prerogative rights for the 
good of its citizens, and by the constitution has agreed that those of any other State shall 
enjoy rights, privileges and immunities in each as its own do, would either do wrong, or 
deny a sister State, or its citizens, or refuse to submit to those decrees of this court 
SES Sipe to Aas own delegated authority; when in a monarchy its fundamental 

w declares that such decree executes itself. State of Rhode p 
a Pet (U.S) 950 ee) Island v. State of Mass., 
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would be thereby vacant. But it is not for us to say that any one, or two 
of these ingredients would amount to such a situation; for there our prece- 
dent would fail us. In these, therefore, or other circumstances, which a 
fertile imagination may furnish, since both law and history are silent, it 
becomes us to be silent too; leaving to future generations, whenever neces- 
sity and the safety of the whole shall require it, the exertion of those inherent, 
though latent, powers of society, which no climate, no time, no constitution, 
no contract, can ever destroy or diminish. (21) 

*II. Besides the attribute of sovereignty, the law also ascribes to [*246 
the king, in his political capacity, absolute perfection. The king can 
do no wrong: which ancient and fundamental maxim is not to be understood, 
as if every thing transacted by the government was of course just and law- 
ful, but means only two things. First, that whatever is exceptionable in the 
conduct of public affairs, is not to be imputed to the king, nor is he answer- 
able for it personally to his people; for this doctrine would totally destroy 
that constitutional independence of the crown, which is necessary for the 
balance of power in our free and active, and therefore compounded, constitu- 
tion. And, secondly, it means that the prerogative of the crown extends not 
to any injury: it is created for the benefit of the people, and therefore cannot 
be exerted to their prejudice.(z) (22) 

The king, moreover, is not only incapable of dozmg wrong, but even of 
thinking wrong: he can never mean to do an improper thing: in him is no 
folly or weakness.(23) And therefore, if the crown should be induced to 
grant any franchise or privilege to a subject contrary to reason, or in any wise 
prejudicial to the commonwealth, or a private person, the law will not sup- 
pose the king to have meant either an unwise or an injurious action, but 
declares that the king was deceived in his grant; and thereupon such grant 
is rendered void, merely upon the foundation of fraud and deception, either 
by or upon those agents whom the crown has thought proper to employ. 
For the law will not cast an imputation on that magistrate whom it intrusts 
with the executive power, as if he was capable of intentionally disregarding 
his trust; but attributes to mere imposition (to which the most perfect of 
sublunary beings must still continue liable) those little inadvertencies, 
which, if charged on the will of the prince, might lessen him in the eyes of 
his subjects. (24) 

(uw) Plowd. 487. 


(21) It would, indeed, be impossible, without the establishment of a revolutionary 
authority clothed with a jurisdiction superior to the constitution, to provide by any law 
for extraordinary cases of this nature. The constitution must not presume the possibility 
of a wrong for which it is unable to provide a remedy. Bowyer’s Comm. on Const. Law 
Eng. (2 ed. 1846) 138. vi, ; , ; ; 

(22) Or perhaps it means that, although the king is subject to the passions and infirmi- 
ties of other men, the constitution has prescribed no mode by which he can be made 
personally amenable for any wrong which he may actually commit. The law will there- 
fore presume no wrong where it has provided no remedy. ; ; 

The inviolability of the king is essentially necessary to the free exercise of those high 
prerogatives, which are vested in him, not for his own private splendor and gratification, 
as the vulgar and ignorant are too apt to imagine, but for the security and preservation 
of the real happiness and liberty of his subjects. CHRISTIAN. : 

(23) We have no throne, and no officers superior to the laws. All must answer for their 
misdeeds, yet not all are subject to the ordinary judicial proceedings. Bish. Non-Con. 
Law 777 (1889). The maxim that the ‘“‘king can do no wrong,” as applied to the State 
does not mean that the State can do no act for which the citizen is not entitled to redress, 
but that the redress must be voluntary. For the State to know of an injury, and to 
redress it, are inseparable. Metz v. Soule e¢ al., 40 Ia. 239 (1875). Bowyer’s Comms. 
on Const. Law Eng. (2ed. 1846) 141. ; : 

(24) The corrupt manner in which legislation was obtained may not be shown in courts. 
33 Pa. 278 (1828); 94 (U. S.) 535 (1878). 
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*247|  ‘*Vet still, notwithstanding this personal perfection, which the law 

attributes to the sovereign, the constitution has allowed a latitude of 
supposing the contrary, in respect to both houses: of parliament, each of 
which, in its turn, hath exerted the right of remonstrating and complaining 
to the king even of those acts of royalty, which are most properly and per- 
sonally his own; such as messages signed by himself, and speeches delivered 
from the throne. And yet, such is the reverence which is paid to the royal 
person, that though the two houses have an undoubted right to consider 
these acts of state in any light whatever, and accordingly treat them in their 
addresses as personally proceeding from the prince, yet among themselves, 
(to preserve the more perfect decency, and for the greater freedom of debate, ) 
they usually suppose them to flow from the advice of the administration. 
But the privilege of canvassing thus freely the personal acts of the sovereign 
(either directly or even through the medium of his reputed advisers) belongs 
to no individual, but is consigned to those august assemblies; and there too — 
the objections must be proposed with the utmost respect and deference. One 
member was sent to the tower(v) for suggesting that his majesty’s answer to 
the address of the commons contained ‘‘ high words to fright the members 
out of their duty;’’ and another,(w) for saying that a part of the king’s 
speech ‘‘seemed rather to be calculated for the meridian of Germany than 
Great Britain, and that the king was a stranger to our language and con- 
stitution.’’ 

In further pursuance of this principle, the law also determines that in the 
king can be no negligence, or /aches, and therefore no delay will bar his 
right. Mullum tempus occurrit regi(25) has been the standing maxim upon 
all occasions;(26) for the law intends that the king is always busied for 
the public good, and therefore has no leisure to assert his right within 
the times limited to subjects.(y)(27) In the king also can be no stain or 


(v) Com. Jour. 18 Noy. 1685. (w) Ibid. 4 Dec. 1717. (y) Finch, L. 82. Co. Litt. 90. 


(25) [No time runs against the king. ] 

(26) The law in England now is that the crown is disabled to sue, or implead for any 
manors, lands or hereditaments, etc., where the right hath not or shall not first accrue 
and grow within sixty years next before the commencing such suit, and the subject is 
secured in the free and quiet enjoyment thereof as well against the crown as other per- 
sons, claiming any estate or interest therein by color of any letters patent, or grants, 
upon suggestion of concealment, for which judgment hath not, or shall not be given for 
the crown within 60 years before the commencing of such suit. 9g Geo. III. c. 16, vol. 6, 
Chitty’s Eng. Stat. Title Limitation of Actions. Angell on Limt. 31 (6 ed. 1876). This 
maxim was probably one of the things our ancestors were very careful to leave behind 
them.—The statute limiting the time within which suits may be brought against execu- 
tors and administrators operate as well against the State as against individual citi- 
zens: this conclusion is based upon a construction of the Acts of 1840, ch. 139, 1715; 
a an sec. 9 and 1789; ch. 23, sec. 4. State v. Crutchers Admr., 2 Swan. (Tenn.) 508 
(1852). 

(27) This rule is now subject to various exceptions, both at common law and by 
statute. See Thomas’s Co. Litt. vol. i. 74, note 16. After fifty-five years’ possession a 
grant from the crown may be presumed, unless a statute has prohibited such a grant. 
Goodtitle v. Baldwin, East, 488.—Currry. 

This maxim applies also to criminal prosecutions which are brought in the name of the 
king; and, therefore, by the common law there is no limitation in treasons, felonies, 
or misdemeanors. 2 Campb. 227. 7 East, 199. By the 7 W. III. c. 7, an indictment 
for treason, except for an attempt to assassinate the king, must be found within three 
years after the commission of the treasonable act. 4 Book, 351. But where the leg- 
islature has fixed no limit, xwllum tempus occurrit regi holds true. Thus a man may 
be convicted of murder at any distance of time within his life after the commission of the 
crime. ‘This maxim remains still in force in Ireland. 1 Ld. Mountm. 365.—CHRISTIAN. 

This maxim is held applicable as well to the United States as to the several States. 
Nullum tempus occurrit reipublice. A statute of limitation bars not the rights of the 
public. Johnston v. Irwin, 3S. & R. 291. Kemp v. Commonwealth, 1 Hen. & Mun. 85. 
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corruption of *blood; for, if the heir to the crown were attainted of 
treason or felony; and afterwards the crown should descend to him, 
this would purge the attainder ipso facto.(z) And therefore when Henry 
VII., who, as earl of Richmond, stood attainted, came to the crown, it was 
not thought necessary to pass an act of parliament to reverse this attainder; 
because, as lord Bacon, in his history of that prince, informs us, it was 
agreed that the assumption of the crown had at once purged all attainders. 
Neither can the king in judgment of law, asking, ever be a minor or under 
age; and therefore his royal grants and assents to acts of parliament are 
good, though he has not in his natural capacity attained the legal age of 
twenty-one.(@) By a statute, indeed, 28 Hen. VIII. c. 17, power was given 
to future kings to rescind and revoke all acts of parliament that should be 
made while they were under the age of twenty-four; but this was repealed 
by the statute 1 Edw. VI. c. 11, so far as related to that prince; and both 
statutes are declared to be determined by 24 Geo. II.c. 24. It hath also been 
usually thought prudent, when the heir-apparent hath been very young, to 
appoint a protector, guardian, or regent, for a limited time: but the very 
necessity of such extraordinary provision is sufficient to demonstrate the 
truth of that maxim of the common law, that in the king is no minority; 
therefore he hath no legal guardian. (6) (28) 


z) Finch, L. 82. 
a) Co. Litt. 43. 2 Inst. proem. 3. 


[*248 


limited enter: Both these princes remained in 
a state of pupilage till the age of twenty-three. 


6) The methods of appointing this guardian or 
regent have been so various, and the duration of his 
power so uncertain, that from hence aloneit may be 
collected that his office is unknown to the common 
law; and, therefore, (as Sir Edward Coke says, 4 
Inst. 58,) the surest way is to have him made by 
authority of the great council in parliament. The 
earl of Pembroke, by his own authority, assumed in 
very troublesome times the regency of Hen. III., 
who was then only nine years old; but was declared 
of full age by the pope at seventeen, confirmed the 
great charter at eighteen, and took upon him the 
administration of the government at twenty. A 
eee and council of regency were named for 

ward II1., by the parliament, which deposed his 
father, the young king being then fifteen, and not 
assuming the government till three years after. 
When Richard II. succeeded at the age of eleven, 
the duke of Lancaster took upon him the manage- 
ment of the kingdom till the parliament met, which 
appointed a nominal council to assist him. Hen. V., 
on his death-bed, named a regent and a guardian 
for his infant son Hen. VI., then nine months old ; 
but the parliament altered his disposition, and ap- 
pointed # protector and council, with a special 


Edward V., at the age of thirteen, was recommended 
by his father to the care of the duke of Gloucester, 
who was declared protector by the privy council. 
The statutes 25 Hen. VIII. c. 12, and 28 Hen. VIII. c. 
7, provided that the successor, if a male and under 
eighteen, or if a female and under sixteen, should 
be till such age in the government of his or her 
natural mother, (if approved by the king,) and such 
other counsellors as his majesty should by will or 
otherwise appoint; and he accordingly appointed 
his sixteen executors to have the government of his 
son Edw. VI. and the kingdom, which executors 
elected the earl of Hertford protector. The statute 
24 Geo. II. ce. 24, incase the crown should descend to 
any of the children of Frederick, late prince of 
Wales, under the age of eighteen, appointed the 
princess dowager; and that of 5 Geo. III. c. 27, in 
case of a like descent to any of his present majesty's 
children, empowers the king to name either the 
queen, the princess dowager, or any descendant of 
king Geo. II., residing in the kingdom, to be guar- 
dian and regent till the successor attains such age, 
assisted by a council of regency, the powers of them 
all being expressly defined and set down in the 
several acts. 


Lindsay v. Miller, 6 Peters, 666. People v. Gilbert, 18 Johns. 227. It runs, however, 
against municipal corporations. Nothing less than sovereignty exempts the party from 
the statute. Cincinnati v. First Presb. Church, 8 Hammond, 298. From long uninter- 
rupted possession grants will be presumed. Crooker v. Pendleton, 10 Shep. 339. Barclay 
v. Howell, 6 Peters, 498. Hanes v. Peck, Mart. & Yerg. 228. Jarbor v. McAtee, 7 B. 
Monroe, 279. I conceive, however, that this is true only when it arises in a controversy 
between private persons, and not in a direct claim by government for land or property in 
the possession of a private person. No presumption of payment from lapse of time runs 
against the government. United States v. Williams, 4 McLean, 567. 

It isa general rule in the interpretation of legislative acts not to construe them to 
embrace the sovereign power of government, unless expressly named or intended by 
necessary implication. The State v. Milburn, 9 Gill, 105.—SHARSWOOD. } 

(28) A late occasion demanded a regency. Mental aberration incapacitated his late 
majesty from fulfilling the executive functions. On the part of his present majesty, then 
Prince of Wales, the right to assume the regency, independently of the authority of the 
two houses, was vehemently urged and insisted upon by the whigs. They were met by 
the tories, who asserted the right of the two houses to interfere; and, most justly pre- 
vailing, the prince was about to become regent, invested with powers short of royal, but 
the king’s then recovery ended the question at this time. A second more recent 
occasion unhappily presented itself, and, under limitations framed by the two houses, 
his present majesty became regent, and so continued until the demise of the crown.— 
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*249] *ITI. A third attribute of the king’s majesty is his perpetutty. 

The law ascribes to him in his political capacity an absolute 
immortality. ‘The king never dies. Henry, Edward, or George may die; 
but the king survives them all. For immediately upon the decease of the 
reigning prince in his natural capacity, his kingship or imperial dignity, by 
act of law, without any zzterregnum or interval, is vested at once in his heir, 
who is, €0 zmstantd, king to all intents and purposes. And so tender is the 
law of supposing even a possibility of his death that his natural dissolution is 
generally called his demise; demissio regis, vel coron@: (29) an expression 
which signifies merely a transfer of property; for, as is observed in Plowden, (c) 
when we say the demise of the crown, we mean only that, in consequence of 
the disunion of the king’s natural body from his body politic, the kingdom 
is transferred or demised to his successor; and so the royal dignity remains 
perpetual. ‘Thus, too, when Edward the Fourth, in the tenth year of his 
reign, was driven from his throne for a few months by the house of Lan- 
caster, this temporary transfer of his dignity was denominated his demzse, 
and all process was held to be discontinued, as upon a natural death of the 

kking.(d)(30) 
*250] *We are next to consider those branches of the royal prerogative, 

which invest this our sovereign lord, thus all-perfect and immortal in 
his kingly capacity, with a number of authorities and powers, in the exertion 
whereof consists the executive part of government. ‘This is wisely placed in 
a single hand by the British constitution, for the sake of unanimity, strength, 
and despatch. Were it placed in many hands, it would be subject to many 
wills: many wills, if disunited and drawing different ways, create weakness 
in a government; and to unite those several wills, and reduce them to one, is 
a work of more time and delay than the exigencies of state will afford. The 
king of England is therefore not only the chief, but properly the sole, magis- 
trate of the nation, all others acting by commission from, and in due subor- 
dination to him: in like manner as, upon the great revolution in the Roman 
state, all the powers of the ancient magistracy of the commonwealth were 
concentrated in the new emperor: so that, as Gravina(e) expresses it, ‘‘ zz 
cjus unius persona veteris reipublice vis atgue majestas per cumulatas magistra- 
tuum polestates exprimebatur.’’(31) 


(c) Plowd. 177, 234. (d) M. 49 Hen. VI. pl. 1-8. (e) Orig. 1, 2103. 


29) [The demise of the king or the crown. ] 

30) The constitution of the United States and the law made in pursuance thereof have, 
it is presumed, made effectual provision for the uninterrupted continuation of the 
executive office in the United States, without recurring to this maxim of the British 
government. “‘In case of the removal of the President from office, or of his death, 
resignation, or inability to discharge the powers and duties of the said office, the same 
shall devolve on the Vice-President; and the Congress may by law provide for the case 
of removal, death, resignation, or inability both of the President and Vice-President, 
declaring what officer shall then act as President, and such officer shall act accordingly 
until the disability be removed or a President shall be elected.”? Const. U. S. art. Toy SeOs 
When the Vice-President succeeds, he continues to act as President during the whole of 
the term for which he was elected. When, however, itis one of the other persons named, 
provision is made that an election shall be held at the proper time in the same year, 
provided that two months shall intervene between the notice and election; if not, then 
the year next ensuing. Act of Congress, March 1, 1792, S. IO.—SHARSWOOD. 

In case of removal, death, resignation, or inability both of the President and Vice- 
President, the Secretary of State for the time being shall act as President of the United 
States until the disability be removed or a President shall be elected, and in case of 
necessity each member of the cabinet would act. Act of Congress, Jan. 19, 1886, vol. 
24, U.S. Statutes at large, page 1. 

(31) [‘‘ All the power and majesty of the old commonwealth were concentrated in the 
person of that one man by the united powers of the magistrates.’’ ] 
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After what has been premised in this chapter, I shall not (I trust) be con- 
sidered as an advocate for arbitrary power, when I lay it down as a principle, 
that in the exertion of lawful prerogative the king is and ought to be absolute; 
that is, So far absolute that there is no legal authority that can either delay or 
resist him.(32) He may reject what bills, may make what treaties, may coin 
what money, may create what peers, may pardon what offences, he pleases; 
unless where the constitution hath expressly, or by evident consequence, laid 
down some exception or boundary; declaring that thus far the prerogative 
shall go, and no further. For otherwise the power of the crown would 
indeed be but a name and a shadow, insufficient for the ends of government, 
if, where its jurisdiction is clearly established and allowed, any man or body 
of men were permitted to disobey it, in the ordinary course of law: I 
say in the ordinary course of law; for I do not *now speak of those [/*251 
extraordinary recourses to first principles, which are necessary when 
the contracts of society are in danger of dissolution, and the law proves too 
weak a defence against the violence of fraud or oppression. And yet the 
want of attending to this obvious distinction has occasioned these doctrines, 
of absolute power in the prince and of national resistance by the people, to 
be much misunderstood and perverted, by the advocates of slavery on the one 
hand, and the demagogues of faction on the other. The former, observing 
the absolute sovereignty and transcendent dominion of the crown laid down 
(as it certainly is) most strongly and emphatically in our law-books, as well 
as our homilies, have denied that any case can be excepted from so general 
and positive a rule; forgetting how impossible it is, in any practical system 
of laws, to point out beforehand those eccentrical remedies, which the sudden 
emergence of national distress may dictate, and which that alone can justify. 
On the other hand, over-zealous republicans, feeling the absurdity of un- 
limited passive obedience, have fancifully (or sometimes factiously) gone 
over to the other extreme; and because resistance is justifiable to the person 
of the prince when the being of the state is endangered, and the public voice 
proclaims such resistance necessary, they have therefore allowed to every 
individual the right of determining this expedience, and of employing private 
force to resist even private oppression. A doctrine productive of anarchy, 
and, in consequence, equally fatal to civil liberty, as tyranny itself. For civil 
liberty, rightly understood, consists in protecting the rights of individuals 
by the united force of society; society cannot be maintained, and of course 
can exert no protection, without obedience to some sovereign power; and 
obedience is an empty name, if every individual has a right to decide how far 
he himself shall obey. 

In the exertion, therefore, of those prerogatives which the law has given, 
the king is irresistible and absolute, according to the forms of the con- 
stitution. And yet, if the consequence of that exertion be manifestly 
to the grievance or dishonor of the kingdom, the parliament will call 
his advisers *to a just and severe account. For prerogative consisting [*252 
(as Mr. Locke(/) has well defined it) in the discretionary power of _ 
acting for the public good, where the positive laws are silent; if that discre- 
tionary power be abused to the public detriment, such prerogative is exerted 
in an unconstitutional manner. ‘Thus the king may make a treaty with a 
foreign state, which shall irrevocably bind the nation; and yet, when such 
treaties have been judged pernicious, impeachments have pursued those 
ministers, by whose agency or advice they were concluded. 


(f) On Govt. 2, 2 166, 


(32) Bowyer’s Comm. on Const. Law Eng. (2 ed. 1846) 155. 
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The prerogatives of the crown (in the sense under which we are now con- 
sidering them) respect either this nation’s intercourse with foreign nations, 
or its own domestic government and civil polity. ; 

With regard to foreign concerns, the king is the delegate or representative 
of his people.(33) It is impossible that the individuals of a state, in their 
collective capacity, can transact the affairs of that state with another commu- 
nity equally numerous as themselves. Unanimity must be wanting to their 
measures, and strength to the execution of their counsels. In the king there- 
fore, as ina centre, all the rays of his people are united, and form by that 
union a consistency, splendor, and power, that make him feared and respected 
by foreign potentates; who would scruple to enter into any engagement that 
must afterwards be revised and ratified by a popular assembly. What is 
done by the royal authority, with regard to foreign powers, is the act of the 
whole nation; what is done without the king’s concurrence, is the act only 
of private men. And so far is this point carried by our law, that it hath 
been held,(g) that should all the subjects of England make war with a king 
in league with the king of England, without the royal assent, such war is no 
breach of the league. And, by the statute 2 Hen. V. c. 6, any subject com- 
mitting acts of hostility upon any nation in league with the king was declared 

to be guilty of high treason; and, though that act was repealed by 
*253] the statute 20 Hen. VI. c. 11, so far as *relates to the making this 

offence high treason, yet still it remains a very great offence against 
the law of nations, and punishable by our laws, either capitally or other- 
wise, according to the circumstances of the case. 

I. The king therefore, considered as the representative of his people, has 
the sole power of sending ambassadors to foreign states, and receiving ambas- 
sadors at home. ‘This may lead us into a short digression, by way of inquiry, 
how far the municipal laws of England intermeddle with or protect the rights 
of these messengers from one potentate to another, whom we call ambas- 
sadors. 

The rights, the powers, the duties, and the privileges of ambassadors are 
determined by the law of nature and nations, and not by any municipal con- 
stitutions. For, as they represent the persons of their respective masters, 
who owe no subjection to any laws but those of their own country, their 
actions are not subject to the control of the private law of that state wherein 
they are appointed to reside. He that is subject to the coercion of laws is 
necessarily dependent on that power by whom those laws were made: but an 
ambassador ought to be independent of every power except that by which 
he is sent, and of consequence ought not to be subject to the mere municipal 
laws of that nation wherein he is to exercise his functions. If he grossly 
offends, or makes an ill use of his character, he may be sent home and accused 
before his master;(#) who is bound either to do justice upon him, or avow 
himself the accomplice of his crimes.(z) But there is great dispute among 
the writers on the laws of nations, whether this exemption of ambassadors 
extends to all crimes, as well natural as positive; or whether it only extends 
to such as are mala prohibita, as coining, and not to those that are mala zn se, 

as murder.(£) Our law seems to have formerly taken in the restric- 
*254] tion, as well as the general exemption. *For it has been held, both 
by our common lawyers and civilians,(/) that an ambassador is 
privileged by the law of nature and nations; and yet, if he commits any 


{3 4 Inst. 152. (k) Van Leeuwen in Ff. 50,7,17. Barbeyrac’s Puff. 

) As was done with Count Gyllenberg, the 1. 8, c. 9, 239, 17. Van B kersh : , 

Swedish minister to Great Britain, a.D. 1716. . c. 17, 18, is preatics varie Ce 
(2) Sp. LL. 26; 21° (1) 1 Roll. Rep. 175. 3 Bulstr. 27. 


(33) Bowyer’s Comm. on Const. Law Eng. (2 ed. 1846) 157. 
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offence against the law of reason and nature, he shall lose his privilege;(m) 
and that therefore, if an ambassador conspires the death of the king in whose 
land he is, he may be condemned and executed for treason ; but if he commits 
any other species of treason, it is otherwise, and he must be sent to his own 
kingdom.(7) And these positions seem to be built upon good appearance of 
reason. For since, as we have formerly shown, all municipal laws act in 
subordination to the primary law of nature, and, where they annex a punish- 
ment to natural crimes, are only declaratory of, and auxiliary to, that law; 
therefore to this natural universal rule of justice, ambassadors, as well as 
other men, are subject in all countries; and of consequence it is reasonable 
that, wherever they transgress it, there they shall be liable to make atone- 
ment.(9) But, however these principles might formerly obtain, the general 
practice of this country, as well as of the rest of Europe, seems now to pursue 
the sentiments of the learned Grotius, that the security of ambassadors is of 
more importance than the punishment of a particular crime.(#) And therefore 
few, if any, examples have happened within a century past, where an ambas- 
sador has been punished for any offence, however atrocious in its nature.(34) 

In respect to civil suits, all the foreign jurists agree that neither an ambas- 
sador, or any of his train or comites,(35) can be prosecuted for any debt or 
contract in the courts of that kingdom wherein he is sent to reside. Vet Sir 
Edward Coke maintains that, if an ambassador make a contract which is 
good jure gentium, he shall answer for it here.(g)(36) But the truth is, so 


m) 4 Inst. 153. (p) Securitas legatorum utilitati que ex pena est pre- 
nm) I Roll. Rep. 185. ponderat. De jure, b. & p. 18, 4, 4. 
0) Forster’s Reports, 188. (q) 4 Inst. 153. 


(34)In the year 1654, during the protectorate of Cromwell, Don Pataleon Sa, the 
brother of the Portuguese ambassador, who had been joined with him in the same com- 
mission, was tried, convicted, and executed for an atrocious murder. Lord Hale, 1 P. C. 
99, approves of the proceeding; and Mr. J. Foster, p. 188, though a modern writer of 
law, lays it down, that ‘‘for murder and other offences of great enormity, which are 
against the light of nature and the fundamental laws of all society, ambassadors are cer- 
tainly liable to answer in the ordinary course of justice, as other persons offending in the 
like manner are;’’ but Mr. Hume observes upon this case, that ‘‘ the laws of nations were 
‘here plainly violated.’? Vol. vii. p. 237. And Vattel, with irresistible ability, contends 
that the universal inviolability of an ambassador is an object of much greater importance 
to the world than their punishment for crimes, however contrary to natural justice. ‘*A 
minister,’ says that profound writer, ‘‘is often charged with a commission disagreeable 
to the prince to whom he is sent. If this prince has any power over him, and especially 
if his authority be sovereign, how is it to be expected that the minister can execute his 
master’s orders with a proper freedom of mind, fidelity, and firmness? It is necessary 
he should have no snares to fear, that he cannot be diverted from his functions by any 
chicanery. He must have nothing to hope and nothing to fear from the sovereign to 
whom he is sent. Therefore, in order to the success of his ministry, he must be inde- 
pendent of the sovereign’s authority, and of the jurisdiction of the country, both civil 
and criminal.”? B. 4, c-7, 292, where this subject is discussed in a most luminous man- 
ner. The Romans, in the infancy of their state, acknowledged the expediency of the 
independence of ambassadors; for when they had received ambassadors from the Tarquin 
ptinces, whom they had dethroned, and had afterwards detected those ambassadors in 
secretly committing acts which might have been considered as treason against their 
state, they sent them back unpunished; upon which Livy observes, e¢ guanquam vist sunt 
commississe, ut hostium loco essent, jus tamen gentium valuit, [And although they were 
seen to have acted as enemies, nevertheless the law of nations prevailed. ] Lib. 2, C. 4. 
When Bomilcar, gui Romam fide publica venerat, was prosecuted as an accomplice in the 
assassination of Massiva, Sallust declares, fit reus magis ex @quo bonogue quam ex jure 
gentium. [Who had come to Rome on the public faith—he was amenable rather on the 
score of natural equity than by the law of nations.] Bell. Jug. c. 35.—CHRISTIAN. 

It is said that the true ground of the judgment against Don Pataleon Sa was that he 
failed to prove his connection with the embassy.—STEWART. Bowyer’s Comm, on Const. 
Law Eng. (2 ed. 1846) 160; 1 Russell Crimes 1025 (9 Am. fr. 9 Eng. ed. 1876). 

(35) Appendants. fy ee : f ; 

(36) Wheaton Int. Law 287; as to the jurisdiction of U. S, courts in suits against 
foreign consuls, see Bors. v. Preston, III (U. S.) 252 (1883). 
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few cases (if any) had arisen, wherein the privilege was either claimed or 
disputed, even with regard to civil suits, that our law-books are (in 
*255] general) quite silent upon it previous to the *reign of queen Anne ; 
when an ambassador from Peter the Great, czar of Muscovy, was 
actually arrested and taken out of his coach in London, (7) for a debt of fifty 
pounds which he had there contracted. Instead of applying to be discharged 
upon his privilege, he gave bail to the action; and the next day complained 
to the queen. ‘The persons who were concerned in the arrest were examined 
before the privy council, (of which the Lord Chief Justice Holt was at the 
same time sworn a member, )(s) and seventeen were committed to prison; (/) 
most of whom were prosecuted by information in the court of Queen’s Bench, 
at the suit of the attorney general,(~) and at their trial before the lord chief 
justice were convicted of the facts by the jury,(v) reserving the question of 
law, how far those facts were criminal, to be afterwards argued before the 
judges ; which question was never determined.(37) In the mean time the 
czar resented this affront very highly, and demanded that the sheriff of 
Middlesex and all others concerned in the arrest should be punished with 
instant death.(w) But the queen (to the amazement of that despotic court) 
directed her secretary to inform him, ‘‘ that she could inflict no punishment 
upon any, the meanest, of her subjects, unless warranted by the law of the 
land; and therefore was persuaded that he would not insist upon impossibil- 
ities.’’(x) To satisfy, however, the clamors of the foreign ministers, (who 
made it a common cause, ) as well as to appease the wrath of Peter, a bill was 
brought into parliament,() and afterwards passed into a law,(z) to prevent 
and punish such outrageous insolence for the future. And with a copy of 
this act, elegantly engrossed and illuminated, accompanied by a letter from 
the queen, an ambassador extraordinary(a@) was commissioned to appear at 
Moscow, (4)(38) who declared ‘‘that though her majesty could not 
*256] inflict such a punishment as was required, *because of the defect in 
that particular of the former established constitutions of her kingdom, 
yet, with the unanimous consent ,of the parliament, she had caused a new 
act to be passed, to serve as a law for the future.’’ This humiliating step 
was accepted as a full satisfaction by the czar; and the offenders, at his 
request, were discharged from all further prosecution. (39) 

This statute(c) recites the arrest which had been made, ‘‘in contempt of 
the protection granted by her majesty, contrary to the law of nations, and in 
prejudice of the rights and privileges which ambassadors and other public 
ministers have at all times been thereby possessed of, and ought to be kept 


r) 21 July, 1708. Boyer’s Annals of Queen Anne. x) 11 Jan.1708. Ibid. Mod. Un. Hist. 

8) 25 July, 1708. _ Boyer’s Annals of Queen Anne. {2} Com. Jour. 23 Dee. 1708. i: aga ie 
t) 25, 29 July, 1708. Ibid. z) 21 Apr. 1709. Boyer, ibid. 

u) 23 Oct. 1708. Ibid. a) Mr. Whitworth. 

v) 14 Feb. 1708. Ibid, b) 8 Jan. 1709. Boyer, ibid. 

w) 17 Sept. 1708. Ibid. c) 7 Anne, ¢. 12. 


(37) In 3 Burr. 1480, Lord Mansfield declares that ‘‘ the statute of queen Anne was not 
occasioned by any doubt whether the law of nations, particularly the part relative to 
public ministers, was not part of the law of England, and the infraction criminal, nor 
intended to vary an iota of it.’’ And he proceeds to say, that lord Talbot, lord Hard- 
wicke, and lord Holt, were clearly of the same opinion. But the infraction of the law 
of nations can only be a misdemeanor, punishable at the discretion of the court by fine 
imprisonment, and pillory; and therefore lord Mansfield says the persons convicted were 
never brought up to receive judgment, for ‘‘no punishment would have been thought by 
the czar an adequate reparation. Such a sentence as the court would have given, he 
would have thought a fresh insult.’>—CHRISTIAN, 

38) Bowyer’s Comm. on Const. Law Eng. (2 ed. 1846) 160. 

39) No proceedings either criminal or civil can be carried on against a secretary of 
legation, in the courts of a country recognizing him as a representative of another coun- 
try with whom the former is at peace. La parte Cabrera, 1 Wash. C. C. 232 (1803). 
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sacred and inviolable: ’’ wherefore it enacts, that for the future all process 
whereby the person of any ambassador, or of his domestic or domestic servant, 
may be arrested, or his goods distrained or seized, shall be utterly null and 
void; and the persons prosecuting, soliciting, or executing such process, shall 
be deemed violators of the law of nations, and disturbers of the public repose; 
and shall suffer such penalties and corporal punishment as the lord chancellor 
and the two chief justices, or any two of them, shall think fit. But it is ex- 
pressly provided, that no trader, within the description of the bankrupt laws, 
who shall be in the service of any ambassador, shall be privileged or protected 
by this act; nor shall any one be punished for arresting an ambassador’s ser- 
vant, unless his name be registered with the secretary of state, and by him 
transmitted to the sheriffs of London and Middlesex. Exceptions that are 
strictly conformable to the rights of ambassadors, (d) as observed in the most 
civilized countries.(41) And in consequence of this statute, thus de- 

claring and enforcing the law of nations, these privileges are *now [*257 
held to be part of the law of the land, and are constantly allowed in 

the courts of common law.(e) (42) 


advantage, perhaps as hucksters and merchants, 
should be reckoned in the number and enjoy the 
rights of his train. And although the embassadors 
often protected them, and wished to reckon them in 


(a) Sexpe qexsitum est an comitum numero et jure 
habendi sunt, qui legatum comitantur, non ut instructior 
fiat legatio, sed unice ut lucro suo consulant, institores 
Sorte et mercatores. Et, quamvis hos sxepe defenderint 


et comitum loco habere voluerint legati, apparet tamen 
satis eo non pertinere, qui in legati legationisve officio 
non sunt. Quum autem ea res nonnunquam turbas 
dederit, optimo exempio in quibusdam aulis olum recep- 
tum fuit, ut legatus teneretur exnere nomenciatoram 
comitum suorum. Van Bynkersn. ¢. 15, prope jinem. 
[It was often a question whether they who accom- 
panied the embassador, not that the embassy might 


the number of their suite, yet it is evident that they 
who are neither in the office of embassador, nor 
employed in the embassy, do not belong to it. But 
as this frequently caused disturbances, it was for- 
merly adjudged in some courts the best mode of pro- 
ceeding, that the embassador should be bound to 
show a list of the names of his attendants. ] 
(e) Fitzg. 200. Stra. 797. 


be better appointed, but merely to consult their own 


(41) The public ministers of other nations may bring suits as plaintiffs in the courts of 
the country to which they are accredited, and in this country the Federal courts have 
jurisdiction of such suits. Const. of U. S. art. 3,¢ 2. The privileges of public ministers 
are not extended to consuls. 

(42) And the exceptions are said to be agreeable to, and taken from, the law of 
nations. Lockwood v. Coysgarne, 3 Burr. 1676, cited in Mr. Christian’s note. 

A person claiming the benefit of the 7 Anne, c. 12, as domestic servant to a public 
minister, must be really and bona fide his servant at the time of the arrest and must 
clearly show by affidavit the general nature of his service, and the actual performance 
of it, and that he was not a trader or object of the bankrupt laws. 2 Stra. 797. 2 Ld. 
Raym. 1624, Fitzg. 200, S.C. 1 Wils. 20, 78. 1 Bla. Rep. 471, S.C. 3 Burr. 1676, 1731. 
3 Wils. 33, and 3 Campb. 47. : ut f 

For, by the law of nations, a public minister cannot protect a person who is not bona 
fide his servant. It is the law that gives the protection; and though the process of the 
Jaw shall not take a bona fide servant out of the service of a public minister, yet on the 
other hand a public minister shall not take a person who is not bona fide his servant 
out of the custody of the law, or screen him from the payment of his just debts. 4 Burr. 
2016, 17. f 

This privilege, however, has been long settled to extend to the servants of a public 
minister, being natives of the country where he resides, as well as to his foreign servants, 
(3 Burr. 1676,) and nct only to servants lying in the house, for many houses are not large 
enough to contain and lodge all the servants of some public ministers, but also to real 
and actual servants lying out of his house. 2 Str. 797. 3 Wils. 35. 1 Bar & Cres. 5623. 
Nor is it necessary to entitle them to the privilege that their names should have been | 
registered in the secretary of state’s office, and transmitted to the sheriff’s office, (4 Burr. 
2017. 3 Term Rep. 79,) though, unless they have been so registered and transmitted, the 
sheriff or his officers cannot be proceeded against for arresting them. See statute, @ 5. 
1 Wils. 20, and a modern order. And it is not to be expected that every particular act 
of service should be specified. It is enough if an actual bona fide service be proved, and 
if such a service be sufficiently made out by affidavit the court will not, upon bare sus- 
picion, suppose it to have been merely colorable and collusive. 3 Burr. 1481. Where 
the servant of an ambassador did not reside in his master’s house, but rented and lived 
in another, part of which he let in lodgings, it was held that his goods in that house, not 
being necessary for the convenience of the ambassador, were liable to be distrained for - 
poor-rates. Novello v. Toogood, 1 Bar. & Cres. 554. This act does not extend to consuls, 
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II. It is also the king’s prerogative to make treaties, leagues, and alliances 
with foreign states and princes. For it is by the law of nations essential to 


who are therefore liable to arrest. Viveart v. Becker, 3 Maule & Sel. 284. See 1 Chitty’s 
Com. L. 69, 70.—CHITTY. 

In the Re of Viveart v. Becker, 3 M. & S. 284, this statute was brought under the con- 
sideration of the court of King’s Bench on behalf of a resident merchant of London who 
had been appointed consul to the duke of Sleswick Holstein Oldenburgh. Lord Ellen- 
borough delivered a luminous judgment in the name of the court, and, on the principle 
that the statute was only declaratory of the common law and the law of nations, deter- 
mined that a consul was not a public minister, and therefore not within its protection. 

With regard to the exceptions in the statute, the foreign ministers resident in England 
when it passed remonstrated against them as unpracticed in foreign courts. 6 Parl. Hist. 
793. The passage, however, cited by the author from Van Bynkershoek seems an answer 
to such an assertion; and lord Mansfield says expressly that there is not an exception in 
the act but what is agreeable to and taken from the law of nations. 3 Burr. 1676.— 
COLERIDGE. ae P : : 

By the act of Congress, April 30, 1790, (1 Story, 88,) it is provided that if any writ or 
process shall, at any time hereafter, be sued forth or prosecuted, by any person or per- 
sons, in any of the courts of the United States, or in any of the courts of a particular 
State; or by any judge or justice therein respectively, whereby the person of any ambas- 
sador or other public minister of any foreign prince or state, authorized and received as. 
such by the President of the United States, or any domestic or domestic servant of any 
such ambassador or other public minister, may be arrested or imprisoned, or his or their 
goods or chattels be distrained, seized, or attached, such writ or process shall be deemed 
and adjudged to be utterly null and void to all intents, constructions, and purposes what- 
ever. That in case any person or persons shall sue forth or prosecute any such writ or 
process, such person or persons, and all attorneys or solicitors prosecuting or soliciting 
in such case, and all officers executing any such writ or process, being thereof convicted, 
shall be deemed violators of the laws of nations and disturbers of the public repose, and 
imprisoned not exceeding three years, and fined at the discretion of the court. Pro- 
vided, nevertheless, that no citizen or inhabitant of the United States who shall have con- 
tracted debts prior to his entering into the service of any ambassador or other public 
minister, which debts shall be still due and unpaid, shall have, take, or receive any 
benefit of this act; nor shall any person be proceeded against by virtue of this act for 
having arrested or sued any other domestic servant of any ambassador or other public 
minister, unless the name of such servant be first registered in the office of the Secretary 
of State, and by such secretary transmitted to the marshal of the district in which Con- 
gress shall reside, who shall upon receipt thereof affix the same in some public place in 
his office, whereto all persons may resort and take copies without fee or reward. 

It is observable that, while both the English and American statutes prohibit process 
of arrest of the person or attachment of the goods, neither of them forbids that of sum- 
mons, so familiar to both codes. It is unnecessary to suppose that this material omission 
was unintentional. ‘‘It may be,’? remarks Mr. C. J. Ingersoll (4 American Law Mag. 
307,) ‘‘that the summons was deemed a harmless measure against persons not resident, 
according to legal fiction, when proceeded against; against whom therefore judgment 
would be of no avail there, and no more available as the foundation of fresh suits against 
them elsewhere. As the commencement of an action to lead to any profitable results, 
summons is incompatible with privilege.” It is agreed, however, on all hands that the 
privilege does not rest on the statute, but on the law of nations, the statute only adding 
certain penalties to secure its observance. A minister is therefore as much privileged 
from the service of a summons as any other writ. It is laid down, however, by many 
eminent writers that the exemption from the jurisdiction of the local tribunals and 
authorities does not apply to the contentious jurisdiction, which may be conferred on 
those tribunals by the minister voluntarily making himself a party to a suit at law. 
Hence perhaps it was that, in the constitution and laws of the United States, jurisdiction 
is conferred on the federal courts in all suits brought by ambassadors or other public 
ministers, and also in such suits and proceedings against ambassadors or other public 
ministers as a court of law can have or exercise consistently with the law of nations. 
Const. U. S. art. III. s. 2. Act of Sept. 24, 1789. (1 Story, 58.) 

The exemption extends to the goods and chattels of a public minister, but not to real 
property possessed by an ambassador in his private capacity; nor does it extend to stock 
in trade. According to Bynkershoek, if on petition a sovereign will not compel his 
ambassador to satisfy his creditors, their remedy is by suit in the courts of his own 
country, or by action 7 vem where he possesses property not privileged and the law 
allows that form of proceeding. The act of Congress, however, expressly prohibits 
attachment of goods and chattels, without drawing any distinction between such as are 
or are not privileged; and as to debts due the minister and real property, though not 


230 


Cuap. 7] OF PERSONS. 257 


the goodness of a league, that it be made by the sovereign power;(/) and 
then it is binding upon the whole community: and in England the sovereign 
power, guoad hoc, is vested in the person of the king. Whatever contracts 
therefore he engages in, no other power in the kingdom can legally delay, 
resist, or annul. And yet, lest this plenitude of authority should be abused 
to the detriment of the public, the constitution (as was hinted before) hath 
here interposed a check, by the means of parliamentary impeachment, for the 
punishment of such ministers as from criminal motives advise or conclude 
any treaty, which shall afterwards be judged to derogate from the honor and 
interest of the nation. 

III. Upon the same principle, the king has also the sole prerogative of 
making war and peace.(43) For it is held by all the writers on the law of 
nature and nations, that the right of making war, which by nature subsisted 
in every individual, is given up by all private persons that enter into society, 
and is vested in the sovereign power:(g) and this right is given up, not only 
by individuals, but even by the entire body of people, that are under the 
dominion of a sovereign. It would, indeed, be extremely improper, that any 
nuimber of subjects should have the power of binding the supreme magistrate, 
and putting him against his will in a state of war. Whatever hostilities 
therefore may be committed by private citizens, the state ought not to be 
affected thereby; unless that should justify their proceedings, and thereby 
become partner in the guilt. Such unauthorized volunteers in violence are 


(f) Puff. L. of N. b. 8, ¢. 9, 3 6. (g) Puff. b. 8, ec. 6, 28, and Barbeyr, in loc. 


within the statute so far as penalty is concerned, it is difficult to avoid the conclusion 
that they are within the intent and spirit so far as illegality is concerned. 

In 1844 a controversy arose between Prussia and the United States in regard to the 
right of a landlord to seize the goods of a public minister for the rent of a house which 
he had leased. The act of Congress of 1790 expressly prohibits such distress. As regards 
foreign ministers in this country, therefore, as long as this law exists there would be no 
question. But of course that act is in that respect merely expressive of the sense of its 
framers, and, though it could be decidedly urged against us, cannot be pleaded in our 
favor as evidence of what is the law of nations. The proprietor of the house in which 
the United States minister at Berlin resided claimed the right, under an acticle of the 
Prussian code, of detaining the goods of the minister found on the premises at the expira- 
tion of his lease, in order to secure the payment of damages alleged to be due on account 
of injuries done to the house during the contract. The Prussian government contended 
that the general exemption under international law of the personal property of foreign 
ministers from the local jurisdiction did not extend to this case, where the right of 
detention was created by the contract itself and by the legal effect given to it by the 
local law. Of course the principle of this decision includes the case of distress for rent. 
The controversy in question was terminated as between the parties by the proprietor of 
the house restoring the effects which had been detained, on the payment of a reasonable 
compensation for the injury done to the premises. The correspondence terminated, 
however, without either party yielding its opinions; so that it still remains an open 

uestion. The whole negotiation has been ably reviewed by a distinguished French 
jurist (M. Foelix,) who maintains the American side of the question. Wheaton’s Inter- 
national Law, p. 287. Revue du Droit Francais et Liranger, tome il. p. 31. d 

It is provided by the act of Congress, April 30, 1790 (1 Story’s Laws, 89,) that if any 
person shall assault, strike, wound, imprison, or in any other manner infract the law of 
nations, by offering violence to the person of an ambassador or other public minister, 
such person so offending, on conviction, shall be imprisoned not exceeding three years, 
and fined at the discretion of the court.—SHARSWOOD. 

(43) The Congress of the United States have power “to declare war, grant letters of 
marque and reprisal, and make rules concerning captures on land and water.’’ (Const. 
U. S. art. 1,s.8.) The President has power, ‘‘ by and with the advice and consent of 
the Senate, to make treaties, provided two-thirds of the senators present concur. (Ibid. 
art. 2,s.1.) ‘*This constitution, and the laws of the United States which shall be made 
in pursuance thereof, and all treaties made, or which shall be made, under the authority 
of the United States, shall be the supreme law of the land; and the judges in every 
state shall be bound thereby, any thing in the constitution or laws of any state to the 
contrary notwithstanding.”’ Ibid. art. 6, s. 2—SHARSWOOD. 
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not ranked among open enemies, but are treated like pirates and robbers: 

according to that rule of the civil law, (%)hostes hi sunt gut nobis, aut 
*258] quibus nos, publice bellum decrevimus: cetert latrones aut *“predones 

sunt.(44) And the reason which is given by Grotius(z) why, 
according to the law of nations, a denunciation of war ought always to pre- 
cede the actual commencement of hostilities, is not so much that the enemy 
may be put upon his guard, (which is matter rather of magnanimity than 
right, ) but that it may be certainly clear that the war is not undertaken by 
private persons, but by the will of the whole community, whose right of 
willing is in this case transferred to the supreme magistrate by the funda- 
mental laws of society. So that, in order to make a war completely effectual, 
it is necessary with us in England that it be publicly declared and duly pro- 
claimed by the king’s authority; and, then, all parts of both the contending 
nations, from the highest to the lowest, are bound by it. And wherever the 
right resides of beginning a national war, there also must reside the right of 
ending it, or the power of making peace. And the same check of parlia- 
mentary impeachment, for improper or inglorious conduct, in beginning, 
conducting, or concluding a national war, is in general sufficient to restrain 
the ministers of the crown from a wanton or injurious exertion of this great 
prerogative. 

IV. But, as the delay of making war may sometimes be detrimental to 
individuals who have suffered by depredations from foreign potentates, our 
laws have in some respects armed the subject with powers to impel the pre- 
rogative, by directing the ministers of the crown to issue letters of marque and 
reprisal upon due demand;(45) the prerogative of granting which is nearly 
related to, and plainly derived from, that other of making war; this being, 
indeed, only an incomplete state of hostilities, and generally ending in a formal 
declaration of war. These letters are grantable by the law of nations, (2) 
whenever the subjects of one state are oppressed and injured by those of 
another, and justice is denied by that state to which the oppressor belongs. 
In this case letters of marque and reprisal (words used as synonymous, and 
signifying, the latter, a taking in return; the former, the passing the frontiers 
in order to such taking)(/) may be obtained, in order to seize the bodies 

or goods of the subjects of the offending state, until satisfaction 
*259] *be made, wherever they happen to be found. And indeed this cus- 

tom of reprisals seems dictated by nature herself; for which reason 
we find in the most ancient times very notable instances of it.(7m) But here 
the necessity is obvious of calling in the sovereign power, to determine when 
reprisals may be made; else every private sufferer would be a judge in his 
own cause. In pursuance of which principle, it is with us declared, by the 
statute 4 Hen. V.c. 7, that, if any subjects of the realm are oppressed in the 
time of truce by any foreigners, the king will grant marque in due form to 
all that feel themselves grieved. Which form is thus directed to be observed: 
the sufferer must first apply to the lord privy-seal, and he shall make out let- 
ters of request under the privy-seal; and if, after such request of satisfaction 
be made, the party required do not within convenient time make due satis- 
faction or restitution to the party grieved, the lord chancellor shall make him 


(h) Ff. 50, 16, 118. multitude of cattle, as a satisfaction for a prize won 


(1) De jure, b. & p. l. 3, ¢. 8, 3 11. at the Elian games by his father Neleus, and for 
i) Ibid. 0. 3, c. 2, 82 4, 5. debts due to many private subjects of the Pylean 
l) Dufresne, tit. Marca. kingdom ; out of which booty the king took three 


(m) See the account given by Nestor, in the hundred head of cattle for his own demand, and 
eleventh book of the Iliad, of the reprisals made by the rest were equally divided among the other 
himself on the Epeian nation, from whom he took a creditors. i 


(44) [Enemies are those who have publicly declared war against us, or against whom 
we have done so—the rest are robbers and pirates. ] 
(45) Bowyer’s Comm. on Const. Law Eng. (2 ed. 1846) 162. 
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out letters of marque under the great seal; and by virtue of these he may 
attack and seize the property of the aggressor nation without hazard of being 
condemned as a robber or pirate. (46) 

V.. Upon exactly the same reason stands the prerogative of granting safe- 
conducts, without which, by the law of nations, no member of one society has 
a right to intrude into another.(47) And therefore Puffendorf very justly 
resolves(7) that it is left in the power of all states to take such measures 
about the admission of strangers as they think convenient; those being ever 
excepted who are driven on the coast of necessity, or by any cause that 
deserves pity or compassion. Great tenderness is shown by our laws, not 


(n) Law of N. and N. b. 3, ¢. 3, 3 9. 


(46) The statute of Hen. V. is confined to the time of a truce wherein there is no 
express mention that all marques and reprisals shall cease. This manner of granting 
letters of marque I conceive has long been disused, and, according to the statute of 
Hen. V., could only be granted to persons actually aggrieved. But if, during a war, a 
subject without any commission from the king should take an enemy’s ship, the prize 
would not be the property of the captor, but would be one of the dvoits of admiralty, 
and would belong to the king, or his grantee the admiral. Carth. 399, 2 Woodd. 433. 
Therefore, to encourage merchants and others to fit out privateers or armed ships in time 
of war, by various acts of parliament, the lord high admiral, or the commissioners of the 
admiralty, are empowered to grant commissions to the owners of such ships; and the 
prizes captured shall be divided according to a contract entered into between the owners 
and the captain and crew of the privateer. But the owners, before the commission is 
granted, shall give security to the admiralty to make compensation for any violation of 
treaties between those powers with whom the nation is at peace. And, by the 24 Geo. 
III. c. 47, they shall also give security that such armed ship shall not be employed in 
smuggling. These commissions in the statutes, and upon all occasions, are now called 
letters of marque. 29 Geo. II. c. 34. 19 Geo. III. c. 67. Molloy, c. 3,s. 8. Orsome- 
times the lords of the admiralty have this authority by a proclamation from the king in 
council, as was the case in December, 1780, to empower them to grant letters of marque 
to seize the ships of the Dutch.—CHRISTIAN. 

If, during war, a subject without a commission from the crown should take an enemy’s 
ship, the prize would belong, not to the captor, but to the sovereign, or to the admiral as 
his grantee. In order therefore to encourage the fitting out of armed ships in time of 
war, the lord high admiral, or the commissioners of the admiralty, are authorized by 
several statutes to grant commissions to private persons fitting out such ships, which are 
thence called privateers. The prizes captured by such vessels are divided according to 
the contract entered into between the owners and the master and crew of the privateer; 
but the crown has still the prerogative of releasing any prize captured by such ships at 
any time previously to condemnation. Letters of marque, as these commissions are 
called, are valid only during the war, and may be vacated either by express revocation, 
or by the misconduct of the parties, as, for example, by their cruelty. 

The conference which met at Paris in 1856, after the war with Russia, closed its labors 
by recommending to the established governments of the world the entire abolition of the 
system of privateering, and that in time of war neutral flags and neutral goods should 
be inviolable. The conference was of opinion that the abolition of privateering and the 
acknowledgment of neutral rights were alike desirable and necessary for improving our 
system of war and bringing it into harmony with the ideas and principles of modern 
civilization. This proclaimed opinion of several of the great powers of Europe may 
therefore lead, ere long, to treaties by which the prerogative of the crown in issuing 
letters of marque will become merely matter of history.—KERR. ; 

The government of the United States did not respond favorably to this proposal of the 
conference of Paris. The Secretary of State, William I. Marcy, proposed, however, 
what would still more bring the system of war into harmony with the ideas and prin- 
ciples of modern civilization, and at the same time be more just to states not possessing 
a powerful public marine,—the entire immunity of private property on the ocean 
from capture. Such has long been the established law of war in regard to property on 
land; and there exists no reason why it should not be extended to maritime warfare.— 
SHARSWOOD. J ans 

(47) By the act of Congress April 30, 1790, Ss. 27, (1 Story’s Laws, 88,) it is enacted that 
if any person shall violate any safe-conduct or passport duly obtained and issued under 
the authority of the United States, such person so offending, on conviction, shall be im- 
-prisoned not exceeding three years, and fined at the discretion of the court.—SHARS- 
Woop. 
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only to foreigners in distress, (as will appear when we come to speak of ship- 
wrecks, ) but with regard also to the admission of strangers who come spontane- 

ously. For so long astheirnation continues at peace with ours,and they 
*260] themselves behave peaceably, they are under *the king’s protection, 

though liable to be sent home whenever the king sees occasion. (48) 
But no subject of a nation at war with us can, by the law of nations, come, 
into the realm, nor can travel himself upon the high seas, or send his goods 
or merchandise from one place to another, without danger of being seized by 
our subjects, unless he has letters of safe-conduct; which, by divers ancient 
statutes,(0) must be granted under the king’s great seal and enrolled in 
chancery, or else are of no effect; the king being supposed the best judge of 
such emergencies as may deserve exception from the general law of arms. 
But passports under the king’s sign-manual, or licenses from his ambassadors 
abroad, are now more usually obtained, and are allowed to be of equal 
validity. (49) 

Indeed, the law of England, as a commercial country, pays a very particu- 
lar regard to foreign merchants in innumerable instances. One I cannot 
omit to mention: that by magna carta ( p) it is provided, that all merchants 
(unless publicly prohibited beforehand) shall have safe-conduct to depart 
from, to come into, to tarry in, and to go through, England, for the exercise 
of merchandise, without any unreasonable imposts, except in time of war: 
and, if a war breaks out between us and their country, they shall be attached 
(if in England) without harm of body or goods, till the king or his chief 
justiciary be informed how our merchants are treated in the land with which 
we are at war; and if ours be secure in that land, they shall be secure in 
ours. ‘This seems to have been a common rule of equity among all the 
northern nations; for we learn from Stiernhook,(g) that it was a maxim 
among the Goths and Swedes, ‘‘guam legem exteri nobis posuere, eandem tllis 
ponemus.’’(50) But it is somewhat extraordinary, that it should have found 


(0) 15 Hen. Vl. c. 3. 18 Hen. VI.c. 8. 20 Hen. ie C. 30. 
VI. ¢. 1. q) De jure Sueon, I. 3, ¢. 4. 


(48) The right to exclude or expel all aliens, or any class of aliens, absolutely or upon 
certain conditions, in war orin peace, is an inherent and inalienable right of every sov- 
ereign and independent nation, essential to its safety, independence and welfare. This 
power is vested in the political departments of the government, and is to be regulated by 
treaty or act of Congress, and to be executed by the executive authority, except so far as 
the judicial department has been authorized by treaty or statute, or is required by the 
paramount law of the Constitution, to intervene. Fong Yue Ting v. U.S., 149 U. S. 709- 
711-713 (1892). 

(49) By the act of Congress July 6, 1798, (1 Story’s Laws, 521,) it is enacted that in 
case of war between the United States and any foreign nation, and in case of actual or 
threatened invasion, all native citizens, denizens, or subjects of the hostile nation aged 
fourteen years and upwards, not actually naturalized, shall be liable to be apprehended, 
restrained, secured, and removed as alien enemies. And the President is authorized by 
proclamation to direct the conduct to be observed on the part of the United States towards 
such aliens; the manner and degree of the restraint to which they shall be subject, and 
in what cases, and upon what security, their residence shall be permitted; and to provide 
for the removal of those who, not being permitted to reside within the United States, shall 
refuse or neglect to depart therefrom; and to establish any other regulations which shall 
be found necessary in the premises and for the public safety. It provides, however, that 
such aliens not being chargeable with actual hostility shall be allowed the full time to 
remove stipulated in any existing treaty with the nation to which they belong, (see act of 
July 6, 1812, 2 Story’s Laws, 1275,) or, when no such treaty exists, the President may 
ascertain and declare such reasonable time as may be consistent with the public safety 
and according to the dictates of humanity and national hospitality. Allcourts, state or 
federal, are authorized to carry the provisions of this law into effect.—SHARSWOOD. 
Bowyer’s Comm. on Const. Law Eng. (2 ed. 1846) 164. 

(50) [‘‘ We will impose the same law on foreign merchants that they have imposed on 
us.” ] 
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a place in magna carta, a mere interior treaty between the kin g and his natural- 
born subjects; which occasions the learned Montesquieu to remark 

with a degree of admiration, ‘‘that the English have made *the pro- [*26r 
tection of forezgn merchants one of the articles of their national 
liberty.’’(7) But indeed it well justifies another observation which he has 
made,(s) ‘‘that the English know better than any other people upon earth, 
how to value at the same time these three great advantages, religion, liberty, 
and commerce.’’(51) Very different from the genius of the Roman people; 
who in their manners, their constitution, and even in their laws, treated 
commerce as a dishonorable employment, and prohibited the exercise thereof 
to persons of birth, or rank, or fortune:(¢) and equally different from the 
bigotry of the canonists, who looked on trade as inconsistent with Christi- 
anity,(~) and determined at the council of Melfi, under pope Urban IL, 
A.D. 1090, that it was impossible with a safe conscience to exercise any 
traffic, or follow the profession of the law. (w) 

These are the principal prerogatives of the king respecting this nation’s 
intercourse with foreign nations; in all of which he is considered as the dele- 
gate or representative of his people. But in domestic affairs he is considered 
in a great variety of characters, and from thence there arises an abundant 
number of other prerogatives. 

I. First, he is a constituent part of the supreme legislative power; and, as 
such, has the prerogative of rejecting such provisions in parliament as he 
judges improper to be passed. The expediency of which constitution has 
before been evinced at large.(%) I shall only further remark, that the king 
is not bound by any act of parliament, unless he be named therein by special 
and particular words. ‘The most general words that can be devised (‘‘any 
person or persons, bodies politic or corporate, &c.’’) affect not him 
in the least, if *they may tend to restrain or diminish any of his [*262 
rights or interests.(v)(52) For it would be of most mischievous 
consequence to the public, if the strength of the executive power were liable | 
to be curtailed without its own express consent, by constructions and impli- 
cations of the subject. Yet, where an act of parliament is expressly made 
for the preservation of public rights and the suppression of public wrongs, 
and does not interfere with the established rights of the crown, it is said to 
be binding as well upon the king as upon the subject:(z) and, likewise, 
the king may take the benefit of any particular act, though he be not 


named. (2@)(53-56) 


s) Ibid. 20, 6. : of God. ing Ph : / : 
t) Nobiliores natalibus et honorum luce conspicuos, (w) Falsa fit penitentia [laici] cum penitus ab officto 
et patrimonio ditiores, perniciosum urbibus mercimo- curialt vel negotiali non recedit,quee sine peccatis agi ulla, 
nium exercere prohibemus. OC. 4, 63, 8. [Weforbid  ratione non prevalet. Act. Concil. apud Baron. c. 16. 
those who are noble by birth conspicuous from the [The repentance (of a layman) becomes fallacious 
splendor of their honors, and wealthy in their if he quit not entirely the professions of law and 
patrimony, to exercise traffic so pernicious to cities.] _ traffic, which it is impossible to exercise in any 
(w) Homo mercator via aut nunquam potest Deo manner without sin.] 


() Sp. L. 20, 13. he will be one, he should be cast out from the church 


placere: et ideo nullus Christianus debet esse mercator; (2) Ch. 2, page 154. 
aut si voluerit esse, projiciatur de ecclesia Dei. Decret. y) 11 Rep. 74. 

1, 88, 11. [A trader can seldom or never please God; z) Ibid. 71. 
therefore, no Christian ought to be a trader; or, if (a) 7 Rep. 32. 


(51) Butan English court will not enforce an agreement contrary to the policy of 
England, even though it be permitted by the law of the country where made. Rousilon 
v. Rousilon, 14 Law Rpts., Chan. Div. 369 (1880). : ee 

(52) This is similar in principle to the rule that public property cannot, in the absence 
of explicit legislative provisions or necessary implication, be held liable for local im- 
provement assessments. City of Clinton v, Hen. Co., 115 Mo. 566 (1893). 

(53) In the United States the State does not possess the crown’s common law pre- 
rogative of having its debts paid in preference to the debts of other creditors. Middle- 
sex Co. v. State Bank, etc., 29 N. J. Eq. 270 (1878). The State is not bound by the 
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II. The king is considered, in the next place, as the generalissimo, or the 
first in military command, within the kingdom.(57) The great end of society 
is to protect the weakness of individuals by the united strength of the com- 
munity: and the principal use of government is to direct that united strength 
in the best and most effectual manner to answer the end proposed. Mon- 
archical government is allowed to be the fittest of any for this purpose: it 
follows therefore, from the very end of its institution, that in a monarchy the 
military power must be trusted in the hands of the prince. 

In this capacity therefore, of general of the kingdom, the king has the sole 
power of raising and regulating fleets and armies. Of the manner in which 
they are raised and regulated I shall speak more, when I come to consider 
the military state. We are now only to consider the prerogative of enlist- 
ing and of governing them: which indeed was disputed and claimed, contrary 
to all reason and precedent, by the long parliament of king Charles L.; 
but upon the restoration of his son, was solemnly declared, by the statute 
13 Car. II. c. 6, to be in the king alone: for that the sole supreme gov- 
ernment and command of the militia within all his majesty’s realms and 

dominions, and of all forces by sea and land, and of all forts and 
*263] places of strength, ever was and is the *undoubted right of his 

majesty, and his royal predecessors, kings and queens of England; 
and that both or either house of parliament cannot, nor ought to, pretend 
to the same. (58) 

This statute, it is obvious to observe, extends not only to fleets and armies, 
but also to forts, and other places of strength, within the realm; the sole 
prerogative as well of erecting, as manning and governing of which, belongs 
to the king in his capacity of general of the kingdom:(4) and all lands 
were formerly subject to a tax, for building of castles wherever the king 
thought proper. ‘This was one of the three things, from contributing to the 
performance of which no lands were exempted; and therefore called by our 
Saxon ancestors the ¢zrnoda necessitas: sc. pontis reparatio, arcis constructio, 


(b) 2 Inst. 30. 


statutes of limitation, citing Broom Leg. Max. 27. Peop. v. Gilbert, 18 John. 227. Stough- 
ton v. Baker, 4 Mass. 522 (528). Van Kleek v. O'Hanlon, 1 Zab. (N. J.) 588 (1848). 

(54) According to the authority of this case of Van Kleek, lands escheat at once 
without office found. Cain v. Monroe, 23 Ga. 105 (1857). 

(55) The discharge in bankruptcy of a person indebted to the school fund asa bor- 
rower, does not affect the State asa creditor. State Conn. v. Shelton, 47 Conn. 405 
(1879). The defence of adverse possession may be set up by the United States in an 
action to try the title to real estate. Stanley v. Scwalby, 147 U. S. 516 (1882). Although 
the State is not named in the homestead exemption act, we are of opinion that debts due 
it as wellas to individuals, were intended to be and are embraced within its provisions. 
In this case the homestead of a defaulting tax collector was held exempt from levy 
under a judgment obtained against him by the State. Ren v. Driskell, rr Lea (Tenn. ) 
644 (1883). This doctrine was applied to the case of a man he allowed the benefits of 
the “Betterment Act,’’ as against the State upon whose land the improvements were 
made. Fisk v. Briggs, 3 Fairfield (Me.) 377 (1835). 

(56) The State is within the policy of exempting statutes, and will not defeat her own 
policy by seizing and selling for taxes property exempted from levy and sale for debts— 
a provision for the benefit of the wife and children of the debtor. Doe ex dem, etc 
v. Deavors, 11 Cobb (Ga.) 90 (1852). ak 

(57) The idea that the office of governor is separable from that of commander-in- 
chief, and that while as a civil magistrate the governor may be exempt from the writ of 
mandamus, as comimander-in-chief he is subject to it, is not warranted by the Constitu- 
tion. Mauran Adjt. Gen. v. Smith, Governor, etc., 8 R. I. 220 (1865). 

(58) ‘‘ The President shall be commander-in-chief of the army and navy of the United 
erie pee He the ees 8 ee Sel States when called into the actual service of the 

nite ates.’’ onst. U. 3. art. 2,s. 2,—SHARSWOOD. B ; 

Law Ens (selene owyer’s Comm. on Const. 
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et expeditio contra hostem.(c)(59) And this they were called upon to do so 
often, that, as Sir Edward Coke from M. Paris assures us, (d ) there were, 
in the time of Hen. II., 1115 castles subsisting in England. ‘The inconve- 
niences of which, when granted out to private subjects, the lordly barons of 
those times, was severely felt by the whole kingdom; for, as William of 
Newburgh remarks in the reign of king Stephen, “evant ix Anglia quodam- 
modo tot reges vel polius tyranni, quot domini castellorum:’’(60) but it was 
felt by none more sensibly than by two succeeding princes, king John and 
king Henry III. And, therefore, the greatest part of them being demolished 
in the barons’ wars, the kings of after-times have been very cautious of 
suffering them to be rebuilt in a fortified manner: and Sir Edward Coke 
lays it down,(e) that no subject can build a castle, or house of strength 
embattled, or other fortress defensible, without the license of the king; for 
the danger which might ensue, if every man at his pleasure might do it.(61) 

It is partly upon the same, and partly upon a fiscal foundation, 
to secure his marine revenue, that the king has the *prerogative of [*264 
appointing ports and havens,(62) or such places only, for persons 
and merchandise to pass into and out of the realm, as he in his wisdom sees 
proper. By the feodal law all navigable rivers and havens were computed 
among the vegalia,(f) and were subject to the sovereign of the state. And 
in England it hath always been holden, that the king is lord of the whole 
shore,(g)(63) and particularly is the guardian of the ports and havens, 
which are the inlets and gates of the realm;(#) and therefore, so early as the 
reign of king John, we find ships seized by the king’s officers for putting in 
at a place that was not a legal port.(z) These legal ports were undoubtedly 
at first assigned by the crown; since to each of them a court of portmote 
is incident,(7) the jurisdiction of which must flow from the royal au- 
thority: the gveat ports of the sea are also referred to, as well known and 
established, by statute 4 Hen. IV.c. 20, which prohibits the landing else- 
where under pain of confiscation: and the statute 1 Eliz. c. 11 recites, that 
the franchise of lading and discharging had been frequently granted by the 
crown. 

But though the king had a power of granting the franchise of havens and 
ports, yet he had not the power of resumption, or of narrowing and confining 
their limits when once established; but any person had a right to load or 
discharge his merchandise in any part of the haven: whereby the revenue of 
the customs was much impaired and diminished, by fraudulent landings in 
obscure and private corners. ‘This occasioned the statutes of 1 Eliz. c. 11, 
and 13 & 14 Car. II. c. 11, $ 14, which enable the crown by commission to 


(ec) Cowel’s Interpr. tit. castellorum operatio. Seld. g) F.N. B. 118. 
Jan. Angl. 1, 42. h) Dav. 9, 56. 
(d) 2 Inst. 31. i) Madox, Hist, Exch. 530. 
j) 4 Inst. 148. 


e) 1 Inst. 5. 
JS) 2 Feud. t. 56. Crag. 1, 15, 15. 


(59) [The threefold obligation: that is, to repair bridges, to build towers, and to serve 
against the enemy. ] . ; 

(60) [“ There were in England, in fact, as many kings, or tyrants rather, as there were 
lords of castles.’’] 

(61) Nicholson v. Williams, 6 L. R. Q. B, (1870) 632-40. _ f 

(62) Navigable waters are public property, and the superintendence and regulation of 
them, and of all other means of communication between different parts of the State, 
clearly come within the general powers vested in our legislature. Charles Riv. Bridge 
v. Warren Bridge, 7 Pick. (Mass.) 444 (1829). Bowyer’s Comm. on Const. Law Eng. 
(2 ed. 1846) 168. Acts of Congress, Mar. 3, 1887, Aug. 13, 1888. ; Fe 

(63) A public port often includes more than the bare place where ships lade or unlade: 
it is sometimes extended many miles, including several places as members of the port, 
Sad Gena one as a port of entry, and another as a portof delivery. 3 Bland Ch. (Md. ) 


371 (1831). 
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ascertain the limits of all ports, and to assign proper wharfs and quays in 
each port, for the exclusive landing and loading of merchandise. (64) 
The erection of beacons, light-houses, and sea-marks, is also a 
*265] branch of the royal prerogative: whereof the first was *anciently 
used in order to alarm the country, in case of the approach of an 
enemy and all of them are signally useful in guiding and preserving vessels 
at sea by night as well as by day. For this purpose the king hath the 
exclusive power, by commission under his great seal,(#) to cause them to 
be erected in fit and convenient places,(/) as well upon the lands of the 
subject as upon the demesnes of the crown: which power is usually vested 
by letters patent in the office of lord high admiral.(m) And by statute 8 
Eliz. c. 13, the corporation of the trinity-house are empowered to set up any 
beacons or sea-marks wherever they shall think them necessary; and if the 
owner of the land or any other person shall destroy them, or shall take down 
any steeple, tree, or other known sea-mark, he shall forfeit 100/., or in case 
of inability to pay it, shall be zpso facto outlawed. 

To this branch of the prerogative may also be referred the power vested in 
his majesty, by statutes 12 Car. II. c. 4, and 29 Geo. II. c. 16, of prohibit- 
ing the exportation of arms or ammunition out of this kingdom, under 
severe penalties: and likewise the right which the king has, whenever he sees 
proper, of confining his subjects to stay within the realm, or of recalling 
them when beyond the seas. By the common law,(z) every man may go 
out of the realm for whatever cause he pleaseth, without obtaining the king’s 
leave; provided he is under no injunction of staying at home, (which liberty 
was expressly declared in king John’s great charter, though left out in that of 
Henry III.:) but, because that every man ought of right to defend the king 
and his realm, therefore the king at his pleasure may command him by his 
writ that he go not beyond the seas, or out of the realm, without license; 
and, if he do the contrary, he shall be punished for disobeying the king’s 
command. Some persons there anciently were, that, by reason of their 
stations, were under a perpetual prohibition of going abroad without license 

obtained; among which were reckoned all peers, on account of 
*266] their being counsellors of *the crown; all knights, who were bound 

to defend the kingdom from invasions; all ecclesiastics, who were 
expressly confined by the fourth chapter of the constitutions of Clarendon, 
onaccount of their attachment in the times of popery to the see of Rome; 
all archers and other artificers, lest they*should instruct foreigners to rival us 
in their several trades and manufactures. ‘This was law in the times of 
Britton,(¢) who wrote in the reign of Edward I.: and Sir Edward Coke( p) 
gives us many instances to this effect in the time of Edward III. In the 
succeeding reign the affair of travelling wore a very different aspect: an act 
of parliament being made,(g) forbidding all persons whatever to go abroad 
without license; except only the lords and other great men of the realm; and 
true and notable merchants; and the king’s soldiers. But this act was 
repealed by the statute 4 Jac. I.c.1. And at present everybody has, or at 
least assumes, the liberty of going abroad when he pleases. Yet undoubtedly 


(k) 3 Inst. 204. 4 Inst. 148, n) F. N.B. 85. 
(1) Rot. Claus. 1 Ric. II. m.42. Pryn. on 4 Inst. » C. 128. - 
6. ; p) 3 Inst. 175. 
(m) Sid. 158. 4 Inst. 149. q) 5 Ric. II. ¢. 2 


(64) As to railroad transportation between states, see R. R. Co. v. Richmond, 19 Wall. 
584 (1873), and by telegraph, see Pensacola Tel. Co. v. West Un. Co., 96 U. S. & (1877). 
The power of congress thereover is exclusive. State Freight Tax, 15 Wall. 232. Foster 
v. Master, 94 U. S. 246 (1877); otherwise, when the commerce is wholly within a state 
Perveor v, Comm., 5 Wall. 475, 93 U. S. 99 (1876), : 
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if the king, by writ of ne exeat regnum(65) under his great seal or 
privy seal, thinks proper-to prohibit him from so doing; or if the king sends 
a writ to any man, when abroad, commanding his return; and, in either 
case, the subject disobeys; it is a high contempt of the king’s prerogative, 
for which the offender’s lands shall be seized till he return; and then he is 
liable to fine and imprisonment. (7) (66) 

_ UI. Another capacity, in which the king is considered in domestic affairs, 
is as the fountain of justice and general conservator of the peace of the king- 
dom. By the fountain of justice, the law does not mean the azthor or 
original, but only the dzstributer.(67) Justice is not derived from the king, 
as from his free gi/7, but he is the steward of the public, to dispense it to 
whom it is dwe.(s) He is not the spring, but the reservoir, from whence 
right and equity are conducted by a thousand channels to every individual. 
The original power of judicature, by the fundamental principles of 
society, is “lodged in the society at large; but, as it would be im- [267 
practicable to render complete justice to every individual, by the 

people in their collective capacity, therefore every nation has committed that 


(r) 1 Hawk. P. C. 22. (s) Ad hoc autem creatus est et electus, ut justitiam 
Jaciat universis, Bract. 1. 8, tr. 1, c. 2. 


(65) A statute allowing the writ of me exeat, being in restraint of personal liberty, 
ought to be strictly construed, and that, too, with reference to the current of decisions 
and the usual practice existing at the time of and before its adoption; hence the writ 
issued without a complaint filed should be quashed. Ramsey v. Foy, to Ind. 495 (1858). 

(66) It is said in Lord Bacon’s Ordinances, No. 89, that ‘‘ towards the latter end of the 
reign of king James the First this writ was thought proper to be granted, not only in 
respect of attempts prejudicial to the king and state, (in which case the lord chancellor 
granted it on application from any of the principal secretaries, without showing cause, 
or upon such information as his lordship should think of weight,) but also in the case 
of interlopers in trade, great bankrupts, in whose estates many subjects might be 
interested, in duels, and in other cases that did concern multitudes of the king’s 
subjects.’ 

But in the year 1734, lord chancellor Talbot declared that ‘‘in his experience he never 
knew this writ of ze exeat regnum granted or taken out without a bill first filed. It is 
true it was originally a state writ, but for some time, though not very long, it has been 
made use of in aid of the subjects for the helping of them to justice; but it ought not to 
be made use of where the demand is entirely at law, for there the plaintiff has bail; and 
he ought not to have double bail, both in law and equity.” 3 P. Wms. 312. 

The use and object of this writ of e exeat regno in chancery at present is exactly the 
same as an arrest at law in the commencement of an action,—viz., to prevent the party 
from withdrawing his person and property beyond the jurisdiction of the court before a 
judgment could be obtained and carried into execution; so where there is a suit of equity 
for a demand, for which the defendant cannot be arrested in an action at law, upon the 
affidavit made that there is reason to apprehend that he will leave the kingdom before 
the conclusion of the suit, the chancellor by this writ will stop him, and will commit 
him to prison, unless he produces sufficient sureties that he will abide the event of the 
suit. See 2 Com. Dig. 312. The affidavit must state sufficient proof of the intention of 
the party to go abroad, and the plaintiff must swear that the defendant is indebted to 
him a certain sum, which sum is marked upon the writ, and for which security must be 
found. 3 Bro. 370. And if the sum is paid into court, the writ will be discharged. 1 Ves. 
Jun. 96.—CHRISTIAN. . ; aad ’ 

This writ of xe exeat has in modern times been applied as a civil remedy in chancery, 
to prevent debtors escaping from their creditors. It amounts, in ordinary civil cases, to 
nothing more than process to hold to bail or compel a party to give security to abide 
the decree. In this country, the writ of ~e exeat is not in use except in chancery, for 
civil purposes, between party and party. No citizen can be sent abroad, or under the 
existing law of the land prevented from going abroad, except in those cases in which he 
may be detained by civil process or upon a criminal charge. The constitutions of several 
of the United States have declared that all people have a natural right to emigrate from the 
State, and have prohibited the interruption of that right. 2 Kent’s Com. 34.—SHARSWOOD. 

(67) It has been abolished in New York, and its place has been taken by a similar 
remedy called an “order of arrest.” N. Y. Civ. Code Proc, @¢ 548 and 950. See U.S. 


Rev. Stat. 3717. 
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power to certain select magistrates, who with more ease and expedition can 
hear and determine complaints; and in England this authority has imme- 
morially been exercised by the king or his substitutes. He therefore has 
alone the right of erecting courts of judicature; for, though the constitution 
of the kingdom hath intrusted him with the whole executive power of the 
laws, it is impossible, as well as improper, that he should personally carry 
into execution this great and extensive trust: it is consequently necessary 
that courts should be erected to assist him in executing this power; and 
equally necessary that, if erected, they should be erected by his authority. 
And hence it is that all jurisdictions of courts are either mediately or imme- 
diately derived from the crown, their proceedings run generally in the king’s 
name, they pass under his seal, and are executed by his officers. 

It is probable, and almost certain, that in very early times, before our con- 
stitution arrived at its full perfection, our kings in person often heard and 
determined causes between party and party. But at present, by the long and 
uniform usage of many ages, our kings have delegated their whole judicial 
power to the judges of their several courts,(68) which are the grand deposi- 
tories of the fundamental laws of the kingdom, and have gained a known 
and stated jurisdiction, regulated by certain established rules, which the 
crown itself cannot now alter but by act of parliament.(#) And, in order to 
maintain both the dignity and independence of the judges in the superior 
courts, it is enacted by the statute 13 W. III. c. 2, that their commissions 
shall be made (not as formerly, durante bene placito, but) quamdiu bene se 
gesserint,(w) and their salaries ascertained and established; but that it may 
be lawful to remove them on the address of both houses of parliament. And 

now, by the noble improvements of that law, in the statute of 1 
*268] Geo. III. c. 23, enacted at the earnest recommendation of *the king 

himself from the throne, the judges are continued in their offices 
during their good behavior, notwithstanding any demise of the crown, 
(which was formerly held(w) immediately to vacate their seats,)(69) and 
their full salaries are absolutely secured to them during the continuance of 
their commissions; his majesty having been pleased to declare, that ‘‘he 
looked upon the independence and uprightness of the judges as essential to 
the impartial administration of justice; as one of the best securities of the 
rights and liberties of his subjects; and as most conducive to the honor of the 
crown.’’ (#)(70) 

wy 2 Hawk. P. C. 2. fe) Lord Raym. 747. 


u) During pleasure; but as long as they shall z) Com. Jour. 3 Mar. 1761. 
conduct themselves properly. 


i‘) Law and Custom of the Const.; Anson, title Courts. 
(69) All their commissions became vacant upon the demise of the crown, till they were 
continued for six months longer by 1 Anne, stat. 1, c. 8. When his majesty was pleased 
to make the memorable declaration in the text, he introduced it by observing, “ Upon 
granting new comiissions to the judges, the present state of their offices fell naturally 
under consideration. In consequence of the late act, passed in the reign of my iate 
glorious predecessor William the Third, for settling the succession to the crown in my 
family, their commissions have been made during their good behavior; but, notwith- 
standing that wise provision, their offices have determined upon the demise of the crown 
or at the expiration of six months afterwards, in every instance of that nature which has 
spe ae ? ven seam 

(70) The learned commentator considerably exaggerates the ‘‘ noble improy das 
the law effected by 1 Geo. III. c. 23. ‘The inde penidenta of the fades vee Mr. 
Hallam, ‘‘ we owe to the act of settlement, not, as ignorance and adulation have per- 
petually asserted, to George III.’’ Const. Hist. iii. 262.—HARGRAVE. P 

But though the act of settlement rendered the judges independent of the king, the 
Santee cerenece eee as Aner ' case of the demise of the crown, for sane 

ntment. ou not therefore to i 

Eee ee g e doubted that the statute Geo, III. accomplished 
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_In criminal proceedings, or prosecutions for offences, it would still be a 
higher absurdity if the king personally sat in judgment; because, in regard 
to these, he appears in another capacity, that of prosecutor. All offences are 
either against the king’s peace, or his crown and dignity; and are so laid in 
every indictment. For though in their consequences they generally seem 
(except in the case of treason, and a very few others) to be rather offences 
against the kingdom than the king, yet as the public, which is an invisible 
body, has delegated all its power and rights, with regard to the execution of 
the laws, to one visible magistrate, all affronts to that power, and breaches 
of those rights, are immediately offences against him to whom they are so 
delegated by the public. He is therefore the proper person to prosecute for 
all public offences and breaches of the peace, being the person injured in the 
eye of the law. And this notion was carried so far in the old Gothic consti- 
tution, (wherein the king was bound by his coronation oath to conserve the 
peace, ) that in case of any forcible injury offered to the person of a fellow- 
subject, the offender was accused of a kind of perjury in having violated the 
king’s coronation oath, dicebatur fregisse juramentum regis jura- 
tum.(y) And hence also arises another *branch of the prerogative, [*269 
that of pardoning offences;(71) for it is reasonable that he only who 
is injured should have the power of forgiving.(72) Of prosecutions and 

(y) Stiernh. de jure Goth. 1. 3, ¢.3. A notion some- said sacramenium domini regis fregisse. Rot. Parl. 25 
what similar to this may be found in the Mirror, ¢. 1, Edw. III, [He was said to have broken the sworn 


25. And so also, when the Chief Justice Thorpe oath of the king.] 
was condemned to be hanged for bribery, he was 


“The judicial power of the United States shall be vested in one supreme court, and in 
such inferior courts as Congress may from time to time ordain and establish. ‘The judges, 
both of the supreme and inferior courts, shall hold their offices during good behavior, 
and shall at stated times receive for their services a compensation, which shall not be 
diminished during their continuance in office.’’ Const. U. S. art. 3,s. 1. ‘‘The judges 
are appointed by the President, by and with the advice and consent of the Senate.” 
Tbid-vart2:s- 2: 

Judge Story has remarked that the salaries of judicial officers may from time to time 
be altered as occasion shall require, yet so as never to lessen the allowance with which 
any particular judge comes into office, in respect to him, 3 Story on the Const. 493. It 
was evidently his opinion that when the salary of a judge had been increased after his 
appointment the legislature might again reduce it. Chancellor Kent evidently sides with 
this view, and cites The Federalist, No. 79. 1 Kent’s Com. 295. The contrary, however, 
has been solemnly adjudged by the Supreme Court of Pennsylvania in the case of Com- 
monwealth v. Mann, 5 Watts & Serg. 403. Such an act is within the letter of the con- 
stitution, and within its spirit, if we must allow that the great object of the provision 
was to secure the independence of the judges. —SHARSWOOD. 

(71) A sentence may be commuted. x parte Wells, 18 How. 307; as to effect of a 
pardon; see U. S. v. Harris, 1 Abb. U.S. 110. Osborn vu. U. S. 474 (1875). : ; 

(72) ‘This high prerogative is inseparably incident to the crown, and the king is 
intrusted with it upon especial confidence that he will spare those only whose case, could 
it have been foreseen, the law itself may be presumed willing to have excepted out of its 
general rules, which the wisdom of man cannot possibly make so perfect as to suit every 
particular case.’’ Co. Litt. 114, b. Hal. P. C. 104. 3 Inst. 233. Show, 284. The power 
of the crown to pardon a forfeiture and to grant restitution can only be exercised where 
things remain in statu quo, but not so as to affect legal rights vested in third persons. 
Rex v. Amery, 2 Term Rep. 569. This is a personal trust and prerogative in the king 
for a fountain of bounty and grace to his subjects as he observes them deserving or use- 
ful to the public, which he can neither by grant nor otherwise extinguish. Per Holt, C. J. 
Ld. Raym. 214. As he cannot but have the administration of public revenge, so he can- 
not but have a power to remit it by his pardon when he judges proper. Idem. De 
Lolme in his treatise on the English constitution says that ‘‘the reason the king is 
deemed to be directly concerned in all public offences, and therefore that prosecutions 
for them are to be carried on in his name, arises from the circumstance of the king’s 
being considered the universal proprietor of the kingdom.’’ Bk. I, ¢. 5. This principle 
reduces the people in théory from that state of freedom and independence which they 
practically enjoy, to the degraded level of a Turkish despotism, where in truth the 
monarch acts as though he were proprietor of the kingdom, and indulges in the capricious 
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pardons I shall treat more at large hereafter; and only mention them here in 
this cursory manner to show the constitutional grounds of this power of the 
crown, and how regularly connected all the links are in the vast chain of 
prerogative.(73) : ; 

In this distinct and separate existence of the judicial power(74) in a peculiar 
body of men, nominated indeed, but not removable at pleasure, by the crown, 
consists one main preservative of the public liberty, which cannot subsist long 
in any state unless the administration of common justice be in some degree 
separated both from the legislative and also from the executive power. Were 
it joined with the legislative, the life, liberty, and property of the subject 
would be in the hands of arbitrary judges, whose decisions would be then 
regulated only by their own opinions, and not by any fundamental principles 
of law; which, though legislators may depart from, yet judges are bound to 
observe. Were it joined with the executive, this union might soon be an 
overbalance for the legislative. For which reason, by the statute of 16 Car. 
I. c. 10, which abolished the court of Starchamber, effectual care is taken to 
remove all judicial power out of the hands of the king’s privy council; who, 
as then was evident from recent instances, might soon be inclined to pronounce 
that for law which was most agreeable to the prince or his officers. Nothing 
therefore is more to be avoided, in a free constitution, than uniting the 
provinces of a judge and a minister of state.(75) And, indeed, that the ab- 
solute power claimed and exercised in a neighboring nation is more tolerable 
than that of the eastern empires, is in great measure owing to their having 
vested the judicial power in their parliaments, a body separate and distinct 
from both the legislative and executive; and, if ever that nation recovers 
its former liberty, it will owe it to the efforts of those assemblies. In 

Turkey, where every thing is centred in the sultan or his min- 
*270] isters, “despotic power is in its meridian, and wears a more dreadful 
aspect. 

A consequence of this prerogative is the legal uwdiguzty of the king. 
(76) His majesty, in the eye of the law, is always present in all his courts, 
taough he cannot personally distribute justice.(z) His judges are the mirror 
by which the king’s image is reflected. It is the legal office, and not the 
royal person, that is always present in court, always ready to undertake 
prosecutions, or pronounce judgment, for the benefit and protection of the 
subject. And from this ubiquity it follows that the king can never be 
non-suit;(a@) fora nonsuit is the desertion of a suit or action by the non- 


(z) Fortesc. c. 8. 2 Inst. 186. (a) Co. Litt. 139. 


enjoyment of his assumed property, whether it be the products of his subjects, indus- 
try, the natural privileges of man, or even life itself, with as little remorse as the gambler 
stakes his hundreds upon the hazard of the die. But this is not the true principle, for the 
king cannot in this country dispose of a single rood of land, or suspend the liberty of any 
one of his lieges for an hour, without due process of law. It is in his character of repre- 
sentative of the public that offences are indicted at his suit, and not as the avenger of 
inj uries committed against himself that criminal proceedings are said to be at his suit.— 

HITTY. 

(73) ‘‘The President shall have power to grant reprieves and pardons for offences 
against the United States, except in cases of impeachment.’’ Const. U. S. art. 2, s. 2.— 
SHARSWOOD. 

(74) See note to 1 Bl. 147 citing Mauran Adjt.-Genl. v. Smith, Governor, 8 R. I. 217, 218 
(1865) as to the independence of one department of government from the coercion ‘of a 
co-ordinate branch thereof: ‘The judicial authority is the final and common arbiter pro- 
vided by the constitution itself, and to whose decisions all others are subordinate,” 
quoting 7 Story on the Const. 345-7. Beall v. Beall, 8 Cobb (Ga.) 228 (1850). : 

(75) Bowyer’s Comm. on Const. Law Eng. (2 ed. 1846) 172. 

(76) Ibid, 173. 
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appearance of the plaintiff in court.(77) For the same reason, also, 
in the forms of legal proceedings, the king is not said to appear dy his 
attorney, as other men do; for in contemplation of law he is always present 
in court, (4) 

From the same original, of the king’s being the fountain of justice, we 
may also deduce the prerogative of issuing proclamations, which is vested in 
the king alone. These proclamations have been a binding force, when (as 
Sir Edward Coke observes) (c) they are grounded upon and enforce the laws 
of the realm. For, though the making of laws is entirely the work of a 
distinct part, the legislative branch, of the sovereign power, yet the manner, 
time, and circumstances of putting those laws in execution must frequently 
be left to the discretion of the executive magistrate. And therefore his con- 
stitutions or edicts concerning these points, which we call proclamations, are 
binding upon the subject,(78) where they do not either contradict the old 
laws or tend to establish new ones; but only enforce the execution of such 
laws as are already in being, in such manner as the king shall judge neces- 
sary. Thus the established law is, that the king may prohibit any of his 
subjects from leaving the realm: a proclamation therefore forbidding 
this in general for three weeks, by laying *an embargo upon all [*271 
shipping in time of war,(d@) will be equally binding as an act of 
parliament, because founded upon a prior law. But a proclamation to lay an 
embargo in time of peace upon all vessels laden with wheat (though in the 
time of public scarcity) being contrary to law, and particularly to statute 22 
Car. II. c. 13, the advisers of such a proclamation, and all persons acting 
under it, found it necessary to be indemnified by a special act of parliament, 
7 Geo. III. c. 7. A proclamation for disarming papists is also binding, being 
only an execution of what the legislature has first ordained: but a proclama- 
tion for allowing arms to papists, or for disarming any protestant subjects, 
will not bind; because the first would be to assume a dispensing power, the 
latter a legislative one; to the vesting of either of which in any single person 
the laws of England are absolutely strangers. Indeed, by the statute 31 
Hen. VIII. c. 8, it was enacted, that the king’s proclamations should have 
the force of acts of parliament; a statute which was calculated to introduce 
the most despotic tyranny, and which must have proved fatal to the liberties 
of this kingdom, had it not been luckily repealed in the minority of his suc- 
cessor, about five years after.(¢) (79) 

IV. The king is likewise the fountain of honor, of office, and of privi- 
lege;(80) and this in a different sense from that wherein he is styled the 
fountain of justice; for here he is really the parent of them. It is impossible 
that government can be maintained without a due subordination of rank; 


i ; d) 4 Mod. 177, 179. 
(2 3 Teh es {3 Stat. 1 Edw. VI. c. 12. 


(77) But the attorney-general may enter a non vult proseqgut, [he wishes not to prose- 
cute, ] which has the effect of a non-suit. Co. Litt. 1 39.—CHRISTIAN. 

(78) Jennings v. Huut, New Found. Sup. Ct. 254 (Tucker, 1817). . 

(79) Proclamations, and, what are often equivalent to them, orders of the privy 
council, in respect of subjects of revenue, sometimes issue upon public grounds; but as 
these are always examinable in parliament, their abuse for any continued period can 
hardly occur; yet, being the assumption of a dispensing power, vigilance on their pro- 
mulgation cannot be too strict.—CHITTY. ; ; 

(80) No such power or authority is vested in our government as in that of England 
under a king. The legislature can grant no franchise, office or privilege as the origi- 
nal source or proprietor of civil power and authority; but may create offices and confer 
franchises and privileges as ¢rusts to be used for the public good. Toledo Bk. v. Bond, - 
1 O. S, 660 (1853). Bowyer’s Comm. on Const. Law Eng. (2 ed. 1846) 174. 
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that the people may know and distinguish such as are set over them, in order 
to yield them their due respect and obedience; and also that the officers 
themselves, being encouraged by emulation and the hopes of superiority, may 
the better discharge their functions; and the law supposes that no one can be 
so good a judge of their several merits and services as the king himself who 
employs them. It has, therefore, intrusted him with the sole power of 
conferring dignities and honors, in confidence that he will bestow them 
upon none but such as deserve them. And therefore all degrees of 
*272] *nobility and knighthood, and other titles, are received by immediate 
grant from the crown: either expressed in writing, by writs or letters 
patent, as in the creations of peers and baronets, or by corporeal investiture, 
as in the creation of a simple knight. 
From the same principle also arises the prerogative of erecting and dis- 
posing of offices; for honors and offices are in their nature convertible and 
synonymous. All offices under the crown carry in the eye of the law an 
honor along with them; because they imply a superiority of parts and 
abilities, being supposed to be always filled with those that are most able to 
execute them. And, on the other hand, all honors in their original had 
duties or offices annexed to them: an earl, comes, was the conservator or 
governor of a county; and a knight, wz/es, was bound to attend the king in 
his wars. For the same reason, therefore, that honors are in the disposal of 
the king, offices ought to be so likewise; and, as the king may create new 
titles, so may he create new offices, but with this restriction, that he cannot 
create new offices with new fees annexed to them, nor annex new fees ‘to old 
offices; for this would be a tax upon the subject, which cannot be imposed 
but by act of parliament.(/) Wherefore, in 13 Hen. IV. a new office 
being created by the king’s letters patent for measuring cloths, with a new 
fee for the same, the letters patent were, on account of the new fee, revoked 
and declared void in parliament. (81) 
Upon the same, or a like reason, the king has also the prerogative of con- 
ferring privileges upon private persons.(82) Such as granting place or 
precedence to any of his subjects,(83) as shall seem good to his royal 


(f) 2 Inst. 533. 


(81) No title of nobility can be granted by any State or by the United States; and no 
person holding any office of profit or trust under them shall, without consent of Con- 
gress, accept of any present, emolument, office, or title of any kind whatever, from any 
king, prince, or foreign state. Const. U.S. art. 1, s. 9, 10. In case any alien, applying 
to be admitted to citizenship, shall have borne any hereditary title or been of any of the 
orders of nobility in the kingdom or state from which he came, he shall at the time of 
his admission make an express renunciation of his title or order of nobility in the court 
where his application is made, which shall be recorded in the said court. Act of Con- 
gress, 14 April, 1802, s. I. 

The power of appointment to office under the United States is vested in general in the 
President, by and with the advice and consent of the Senate; the right of nomination 
being in the President. But Congress may by law vest the appointment of such inferior 
officers as they may think proper in the President alone, in the courts of law, or in the 
heads of department. Const. U. S. art. 2, s. 2.—SHARSWOOD. 

(82) A privilege is a peculiar right, a private law, conceded to particular persons or 
places whereby a particular man or corporation is exempted from the rigors of the com- 
mon law, as, converting aliens into denizens whereby certain very considerable privileges 
of natural born subjects are conferred upon them; or erecting corporations whereby a 
number of private persons enjoy many liberties, powers, and immunities in their political 
capacity of which they were utterly incapable in their natural. Magill v, Brown, I 
Brightly Rpt. 380 (1851). For a definition of the term “privilege”? as applied to a judge, 
see Pike v. City Chicago, 155 Il. 661 (1895), holding that county judges may hold courts 
for each other. 

_(83) The king by the common law could have created a duke, earl, etc., and could have 
given him precedence before all others of the same rank, a prerogative not unfrequently 


244. 


Cuap. 7] OF PERSONS. 272-273 


wisdom: (g’) or such as converting aliens, or persons born out of the king’s 
dominions, into denizens; whereby some very considerable privileges of 
natural-born subjects are conferred upon them. Such also is the prerogative 
of erecting corporations; whereby a number of private persons are united and 
knit together, and enjoy many liberties, powers, and immunities in 

their politic “capacity, which they were utterly incapable of in their [273 
natural.(84) Of aliens, denizens, natural-born, and naturalized 
subjects I shall speak more largely in a subsequent chapter; as also of cor- 
porations at the close of this book of our commentaries.(85) I now only 
mention them incidentally, in order to remark the king’s prerogative of 
making them; which is grounded upon this foundation, that the king, having 
the sole administration of the government in his hands, is the best and the 
only judge in what capacities, with what privileges, and under what distinc- 
tions his people are the best qualified to serve and to act under him. A 
principle which was carried so far by the imperial law, that it was determined 
to be the crime of sacrilege even to doubt whether the prince had ap- 
pointed proper officers in the state.(/) 

V. Another light, in which the laws of England consider the king with 
tegard to domestic concerns, is as the arbiter of commerce.(86) By com- 
merce I at present mean domestic commerce only. It would lead me into 
too large a field, if I were to attempt to enter upon the nature of foreign 
trade, its privileges, regulations, and restrictions; and would be also quite 
beside the purpose of these commentaries, which are confined to the laws of 
England; whereas no municipal laws can be sufficient to order and determine 
the very extensive and complicated affairs of traffic and merchandise; neither 
can they have a proper authority for this purpose. For, as these are trans- 
actions carried on between subjects of independent states, the municipal laws 
of one will not be regarded by the other. For which reason the affairs of 
commerce are regulated by a law of their own, called the law merchant, or 
lex mercatoria, which all nations agree in and take notice of.(87) And in 
particular it is held to be part of the law of England, which decides the 
causes of merchants by the general rules which obtain in all commercial 


(g) 4 Inst. 361. concerning the judgment of the prince; for it is a 
(h) Disputare de principali judicio non oportet; sac- kind of sacrilege to doubt the eligibility of him 
rilegii enim instar est, dubitare an is dignus sit, quem whom the emperor shall have chosen.] 
elegerit imperator. C. 9, 29,3. [It is not fit to dispute 


exercised in ancient times; but it was restrained by the 31 Hen. VIII. c. 10, which settles 
the place or precedence of all the nobility and great officers of state.-—CHRISTIAN. 

(84) In England franchises are now granted by the legislature instead of by the crown 
as formerly. Tied. Real Prop. 598 (note) 2 ed. 1892. tile, eit ; 

(85) The power to establish a uniform rule of naturalization is vested in Congress. 
Const. U. S. art. 2, s. 8. The prevailing opinion is that this power is exclusive, in other 
words, that when Congress have exercised it the States are precluded from doing the 
same thing. 1 Kent’sCom. 424. There is no express power in Congress to erect corpora- 
tions. A proposition to delegate to them such a power was rejected in the federal con- 
vention. Whether Congress can grant a charter as an incident to the powers granted, 
and a means of carrying them into execution, is a much-vexed question, upon which the 
constitutionality of a federal bank depends.—SHARSWOOD. i 

(36) The power to establish and regulate markets falls within the police power of the 
States, and may be delegated by a State to a municipal corporation. Jacksonville v. Led- 
with, 26 Fla. 188 (1890). ; Als ; 

(87) The law of nations, including the /ex mercatoria, is a part of the English com- 
mon law, and the English common law is a part of the law of Indiana. Commrs. v. 
Bright, 18 Ind. 95 (1862), affirming the same doctrine in Piatt wv. Eads, 1 Black. (Ind.) 
82 (1820). Benson v. Chapman, 8 Mann. Grange & Scott, (Com. B.) 966 (1849). 
Bowyer’s Comm. on Const. Law Eng. (2 ed. 1846) 176. The /ex mercatoria is part of 
the common law of the U.S. 
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countries; and that often even in matters relating to domestic trade, as for 

instance, with regard to the drawing, the acceptance, and the transfer of 
inland bills of exchange. (7) (88) 

*274] *With us in England, the king’s prerogative, so far as it relates to 
mere domestic commerce, will fall principally under the following 

articles: — : 

First, the establishment of public marts or places of buying and selling, 
such as markets and fairs, with the tolls thereunto belonging. These can 
only be set up by virtue of the king’s grant, or by long and immemorial 
usage and prescription, which presupposes such a grant.(%) The limitation 
of these public resorts to such time and such place as may be most convenient 
for the neighborhood, forms a part of economics, or domestic polity, which, 
considering the kingdom as a large family, and the king as the master of it, 
he clearly has a right to dispose and order as he pleases. (89) 

Secondly, the regulation of weights and measures. ‘These, for the advan- 
tage of the public, ought to be universally the same throughout the king- 
dom;(go) being the general criterions which reduce all things to the same 
or an equivalent value. But, as weight and measure are things in their 
nature arbitrary and uncertain, it is therefore expedient that they be reduced 
to some fixed rule or standard; which standard it is impossible to fix by any 
written law or oral proclamation; for no man can, by words only, give another 
an adequate idea of a foot-rule, or a pound-weight. It is therefore necessary 
to have recourse to some visible, palpable, material standard; by forming a 
comparison with which all weights and measures may be reduced to one 
uniform size: and the prerogative of fixing this standard our ancient law 
vested in the crown, as in Normandy it belonged to the duke.(7) This stand- 
ard was originally kept at Winchester, and we find in the laws of king 
Edgar(m) near a century before the conquest, an injunction that one measure, 
which was kept at Winchester, should be observed throughout the realm. 

Most nations have regulated the standard of measures of length by 
*275] *comparison with the parts of the human body; as the palm, the hand, 

the span, the foot, the cubit, the ell (a/za, or arm,) the pace, and 
the fathom. But, as these are of different dimension in men of different 
proportions, our ancient historians(z) inform us, that a new standard of 
longitudinal measure was ascertained by king Henry the First, who com- 
manded that the w/za, or ancient ell, which answers to the modern yard, 
-should be made of the exact length of his own arm. And, one standard of 
measures of length being gained, all others are easily derived from thence: 
those of greater length by multiplying, those of less by subdividing, that 
original standard. ‘Thus, by the statute called compositio ulnarum et perti- 
carum,(91) five yards and a half make a perch; and the yard is subdivided 


(@) oe pa ie. Ld. Raym. 181. 1542. (m) Cap. 8. 
nst. 220. Will. Mal be i 
th Gr. Coustum, c. 16. ai Wiking oe decal iat ye te 


(88) ‘‘ Congress have power to regulate commerce with foreign nations, and 
several States, and with the Tadian aities a Const. U. S. art. 4 s 8. How mete 
is exclusively vested in Congress, see Lewis on Federal Power over Commerce. 

(89) For an interesting case wherein, by an information in the nature of a bill in 
equity, the city of Detroit was restrained from discontinuing a public market in that 
city. See Taggart, Atty. Genl. v. City Detroit, 71 Mich. 103 (1890). 

(90) The inspection and regulation of weights and measures have always been re- 
aie ae PES subjects of police supervision. State v. Peel S. P. Coal Co., 36 W.Va. 

Ig (1892). 

(91) [Composition of yards and perches, ] 
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into three feet, and each foot into twelve inches; which inches will be each of 
the length of three grains of barley. Superficial measures are derived by 
squaring those of length: and measures of capacity by cubing them. ‘The 
standard of weights was originally taken from corns of wheat, whence the 
lowest denomination of weights we have is still called a grain; thirty-two of 
which are directed, by the statute called compositio mensurarum, (92) to 
compose a penny-weight, whereof twenty make an ounce, twelve ounces a 
pound, and so upwards. And upon these principles the first standards were 
made; which, being originally so fixed by the crown, their subsequent regu- 
lations have been generally made by the king in parliament. ‘Thus, under 
king Richard I., in his parliament holden at Westminster, A.D. 1197, it was 
ordained that there should be only one weight and one measure throughout 
the kingdom, and that the custody of the assize, or standard of weights and 
measures, should be committed to certain persons in every city and bor- 
ough;(o) from whence the ancient office of the king’s aulnager seems to have 
been derived, whose duty it was, for a certain fee, to measure all cloths made 
for sale, till the office was abolished by the statute 11 & 12 W. III. 
c. 20. In king John’s time, this ordinance of king Richard was *fre- [276 
quently dispensed with for money,(~) which occasioned a provision 
to be made for enforcing it, in the great charters of king John and his son.(¢) 
These original standards were called pondus regis,(r) and mensura domini 
regts;(s)(93) and are directed by a variety of subsequent statutes to be 
kept in the exchequer, and all weights and measures to be made conforma- 
ble thereto.(7) But, as Sir Edward Coke observes,(z) though this hath so 
often by authority of parliament been enacted, yet it could never be effected; 
so forcible is custom with the multitude. (94) 

Thirdly, as money is the medium of commerce, it is the king’s preroga- 
tive, as the arbiter of domestic commerce, to give it authority or make it 
current. Money is an universal medium, or common standard, by 


(0) Hoved. Matth. Paris. ( Filet. 2, 12. 
( 


p) Hoved. A. D. 1201. t) 14 Edw. III. st. 1, ce. 12. 25 Edw. III. st. 5, e. 10. 

9 Hen. III. ¢. 25. 16 Ric. Il. c. 3. 8 Hen. Vl.c. 6 11 Hen, Vic. 8. 
(r) Plac. 35 Edw. I. apud Cowel’s Interpr. tit.pon- 11 Hen. Vile.4. 22 Car. II. c¢. 8 

dus regis. ‘‘The king’s weight; measure of our (w) 2 Inst. 41. 


Jord the king.’’ 


(92) [Composition of measures. ] ; 

(93) [The king’s weight—the measure of the lord, the king.] 

(94) The regulation of weights and measures cannot with propriety be referred to the 
king’s prerogative; for from magna charta to the present time there are above twenty 
acts of parliament to fix and establish the standard and uniformity of weights and meas- 
ures. Two important cases upon this subject have been determined by the court 
of king’s bench: one was, that although there had been a custom in a town to sell 
butter by eighteen ounces to the pound, yet the jury of the court-leet were not 
justified in seizing the butter of a person who sold pounds less than that, but more 
than sixteen ounces each, the statutable weight. 3 T. R. 271. In the other it was 
determined that no practice or usage could countervail the statutes 22 Car. II. c. 8, 
and 22 & 23 Car. II. c. 12, which enact, that if any person shall either sell or buy 
grain or salt by any other measure than the Winchester bushel, he shall forfeit forty 
shillings, and also the value of the grain or salt so sold or bought; one half to the 
poor, the other to the informer. The King and Major, ATOR 750. 5 DL. Ri2353-— 
CHRISTIAN. ' pe 

The power to fix the standard of weights and measures is in Congress. Const. U.S. 
art. 1, s. 8. This power has not as yet been exercised except in regard to the custom- 
houses of the United States, and by. distributing a complete set of all the weights and 
measures adopted as standards for the use of the several custom-houses, to be delivered 
to the governor of each State in the Union or such person as he may appoint, for the 
use of the States respectively, to the end that a uniform standard of weights and meas- 
ures may be established throughout the United States. Resolution of Congress, June 14, 
1836. 4 Story’s Laws, 2519.—SHARSWOOD. 
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comparison with which the value of all merchandise may be ascertained ;(95) 
or it isa sign which represents the respective values of all commodities. 
Metals are well calculated for this sign, because they are durable and are 
capable of many subdivisions; and a precious metal is still better calculated 
for this purpose, because it is the most portable. 5 A metal is also the most 
proper for a common measure, because “it can easily be reduced to the same 
standard in all nations: and every particular nation fixes on it its own 1m- 
pression, that the weight and standard (wherein consists the intrinsic value) 
may both be known by inspection only. (96) 

As the quantity of precious metals increases, that is, the more of them there 
is extracted from the mine, this universal medium, or common sign, will sink 
in value, and grow less precious. Above a thousand millions of bullion are 

calculated to have been imported into Europe from America within 
*277] less than three centuries; and the quantity is daily increasing. *The 

consequence is, that more money must be given now for the same 
commodity than was given a hundred years ago. And, if any accident were 
to diminish the quantity of gold and silver, their value would proportionably 
rise. A horse, that was formerly worth ten pounds, is now perhaps worth 
twenty; and, by any failure of current specie, the price may be reduced to 
what it was. Yet is the horse, in reality, neither dearer nor cheaper at one 
time than another: for, if the metal which constitutes the coin was formerly 
twice as scarce as at present, the commodity was then as dear at half the 
price as now it is at the whole. (97) 


(95) For an able discussion of the whole subject of ‘‘money’’ and its relation to 
government, see the prevailing and dissenting opinions in the Legal Tender cases, etc., 
12 Wall. 457 (1870). Bl. is cited by Field, p. 650. The court herein reaffirm the con- 
stitutionality of the Legal Tender acts when applied to contracts made before their 
passage. A contract payable in gold is discharged by the payment of so many dollars in 
legal tender notes as the gold was worth on the day payment was due under the contract. 
Wills v. Allison, 4 Heisk. (Tenn.) 392 (1871). Contra: If the act of Congress, Feb. 25, 
1862, making treasury notes legal tender, be constitutional, then such notes and gold 
coin stand upon the same footing, and each is a legal tender. In law they are equal in 
value, and courts can suffer no averment, nor hear any proof to the contrary. Hender- 
son v. McPike, 35 Mo. 260 (1864). The question of ‘‘money”’ is fully discussed in Lick 
v. Foulkner, 25 Cal. 405-428 (1864). 

(96)  Schoul. Pers. Prop. (2 ed. 1884) sec. 336, 337. 

(97) In considering the prices of articles in ancient times, regard must always be had 
to the weight of the shilling, or the quantity of silver which it contained at different 
periods. From the conquest till the twentieth year of Edw. III. a pound sterling was 
actually a pound troy-weight of silver, which was divided into twenty shillings; so if ten 
pounds at that time were the price of a horse, the same quantity of silver was paid for it 
as is now given, if its price is thirty pounds. 

This therefore is one great cause of the apparent difference in the prices of commodi- 
ties in ancient and modern times. About the year 1347, Edward III. coined twenty-two 
shillings out of a pound; and five years afterwards he coined twenty-five shillings out 
of the same quantity. Henry V., in the beginning of his reign, divided the pound into 
thirty shillings, and then of consequence the shilling was double the weight of a shilling 
at present. Henry VII. increased the number to forty, which was the standard number 
till the beginning of the reign of Elizabeth. She then coined a pound sterling of silver 
into sixty-two shillings. And now by 56 Geo. III. c. 68, the pound troy of standard 
silver, eleven ounces two pennyweights fine, etc., may be coined into sixty-six shillings. 
See ‘‘ Money,”’ in the Index to Hume’s Hist. Dr. Adam Smith, at the end of his first 
volume, has given tables specifying the average prices of wheat for five hundred and fifty 
years back, and has reduced for each year the money of that time into the money of the 
present day. But in his calculation he has called the pound since Elizabeth’s time sixty 
shillings. Taking it at that rate, we may easily find the equivalent in modern money 
of any sum in ancient time, if we know the number of shillings which weighed a pound, 
by this simple rule: As the number of shillings in a pound at that time is to sixty, so is 
any sum at that time to its equivalent at present; as for instance, in the time of Henry 
V., as thirty shillings are to sixty shillings now, so ten pounds then were equal to twenty 
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The coining of money is in all states the act of the sovereign power, for the 
reason just mentioned, that its value may be known on inspection. (98) 
And with respect to coinage in general, there are three things to be consid- 
ered therein; the materials, the impression, and the denomination. 

With regard to the materials, Sir Edward Coke lays it down,(v) that the 
money of England must either be of gold or silver; and none other was ever 
issued by the royal authority till 1672, when copper farthings and half-pence 
were coined by king Charles the Second, and ordered by proclamation to be 
current in all payments under the value of sixpence, and not otherwise. But 
this copper coin is not upon the same footing with the other in many respects, 
particularly with regard to the offence of counterfeiting it. And, as to the 
silver coin, it is enacted by statute 14 Geo. III. c. 42, that no tender of pay- 
ment in silver money, exceeding twenty-five pounds at one time, shall be a 
sufficient tender in law for more than its value by weight, at the rate of 55. 
2d. an ounce. (99) 

_ As to the impression, the stamping thereof is the unquestionable preroga- 
tive of the crown: for, though divers bishops and monasteries had formerly 
the privilege of coining money, yet, as Sir Matthew Hale observes, (w) this 
was usually done by special grant from the king, or by prescription, which 
supposes one; and therefore was derived from, and not in derogation of, the 
royal prerogative. Besides that, they had only the profit of the coin- 
age, and not the power of *instituting either the impression or [*278 
denomination; but had usually the stamp sent them from the ex- 
chequer. 

The denomination, or the value for which the coin is to pass current, is 


(v) 2 Inst. 577. (w) 1 Hist. P. C. 191. 


pounds of present money. The increase in the quantity of the precious metals does not 
necessarily increase the price of articlesof commerce; for if the quantities of these arti- 
cles are augmented in the same proportion as the quantity of money, it is clear there will 
be the same use, demand, or price for money as before, and no effect will be produced in 
the price of commodities. 

If gold and silver could have been kept in the country, the immense increase of paper 
currency, or substitution of paper for coin, would have diminished its value, and have 
increased the prices of labor and commodities far beyond the effect that has been pro- 
duced by the discovery of the mines in America. The effect they have produced is 
general, and extended to the whole world; but the increase of our paper has only a 
tendency to lessen the value of money at home, which never can take place to 
any great degree, as it will naturally seek a better market, or be carried where more 
will be given for it; and by the substitution of a cheaper medium of commerce, the 
difference in value is added to the capital or to the real strength of the nation. Gold 
and silver form an insignificant part of the real wealth of a commercial country. 
The whole quantity of specie in the country has been estimated at about twenty 
millions only,—much less than what is raised in one year for the support of Govern- 
ment.—CHRISTIAN, ; 

(98) See supra. The question as to whether Congress can make anything except 
gold and silver a legal tender, has been decided both ways by the Supreme Court; 
first in Hepburn v. Griswold, 8 Wall. 603 (1869), it decided that coin only could discharge 
a debt contracted when coin only was the legal currency: then in the Legal Tender 
Cases, 12 Wall. 457 (1870), this decision was reversed, and paper notes held to be lawful. 
State courts have generally sustained the constitutionality of the Legal Tender act, see 
Metrpn. Bk. v. Van Dyck, 27 (N. Y.) 400. Van Hussan v. Kanouse, 13 Mich. 303. 
Lick. v. Faulkner, 25 (Cal.) 404; 45 (N. H.) 434; 18 (Wis.) 140; especially ably written 
opinions were given by the Supreme Court of the State of Pennsylvania in the Legal 
Tender Cases, seven in number reported in 52 (Pa.) 9 (1866): these opinions exhaustively 
review the historical not less than the legal phase of this highly important question. 
The opposite view is strongly presented by the historian, George Bancroft. See also, 23 
(Ind.) 141 (1865); 16 (Ia.) 244 (1864). . , ‘ : ; 

(99) This was a clause in a temporary act, which was continued till 1783, since which 
time I do not find that it has been revived.—CHRISTIAN. 
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likewise in the breast of the king;(100) and, if any unusual pieces are coined, 
that value must be ascertained by proclamation. In order to fix the value, 
the weight and the fineness of the metal are to be taken into consideration 
together. When a given weight of gold or silver is of a given fineness, it is. 
then of the true standard, (x) and called esterling or sterling metal; a name 
for which there are various reasons given, (_y) but none of them entirely satis- 
factory.(101) And of this sterling or esterling metal all the coin of the 
kingdom must be made, by the statute 25 Edw.III.c.13. So that the king’s 
prerogative seemeth not to extend to the debasing or enhancing the value 
of the coin, below or above the sterling value,(z) though Sir Matthew Hale 
(a) appears to be of another opinion.(102) The king may also, by his proc- 
lamation, legitimate foreign coin, and make it current here; declaring at 
what value it shall be taken in payments.(4) But this, I apprehend, ought 
to be by comparison with the standard of our own coin;(103) otherwise the 
consent of parliament will be necessary. ‘There is at present no such legiti- 
mated money; Portugal coin being only current by private consent, so that 
any one who pleases may refuse to take it in payment. ‘The king may also 
at any time decry, or cry down, any coin of the kingdom, and make it no 
longer current.(104) (c) 

VI. The king is, lastly, considered by the laws of England as the head 
and supreme governor of the national church. 

To enter into the reasons upon which this prerogative is founded is matter 
rather of divinity than of law. I shall therefore only observe that, by 
statute 26 Hen. VIII. c. 1, (reciting that the king’s majesty justly and 
most plausible opinion seems to be that adopted by 


those two etymologists, that the name was derive 
from the Esterlingi, or Easterlings, as those Saxons 


(«) This standard hath been frequently varied in 
former times, but hath for many years past been 
thus invariably settled. The pound troy of gold, 


consisting of twenty-two carats (or twenty-fourth 
arts) fine and two of alloy, is divided into forty- 
our guineas and a half of the present value of 218. 
each. And the pound troy of silver, consisting of 
eleyen ounces and two pennyweights pure and 


were anciently called who inhabited that district of 
Germany now occupied by the Hanse Towns and 
their appendages, the earliest traders in modern 
Europe, 

z) 2 Inst. 577. 


a) 1 Hal. P. C. 194. 
(2 Ibid. 197. 
c) 1 Hal. P. C. 197. 


eighteen pennyweights alloy, is divided into sixty- 
two shillings. See Folks on English Coins. 
(y) Spelm. Gloss. 2038. Dufresne, iii. 165. The 


(100) Spanish dollars at five shillings each are not legal tender where by the bill of 
lading, English sterling was promised. Hany v. Godin, New Found. Sup. Ct. Tr. 336- 
341 (Tucker, 1817). 

(101) Dr. Adam Smith, in his inestimable work, the ‘‘ Inquiry in the Nature and Causes 
of the Wealth of Nations,”’ vol. i. p. 39, tells us that ‘‘the English pound sterling in the 
time of Edward I. contained a pound Tower weight of silver of a known fineness. The 
Tower pound seems to have been something more than the Roman pound and somethin 
less than the Troyes pound. This last was not introduced into the mint of England till 
the 18th of Hen. VIII. The French livre contained in the time of Charlemagne a pound 
Troyes weight of silver of a known fineness. The fair of Troyes, in Champaign, was at 
that time frequented by all the nations of Europe, and the weights and measures of so 
famous a market were generally known and esteemed.’’—CHRISTIAN. 

(102) Lord Hale refers to the case of mixed money in Davies's Reports, 48, in support 
of his opinion. A person in Ireland had borrowed £100 of sterling money, and had 
given a bond to repay it on a certain future day. In the mean time, queen Elizabeth, for 
the purpose of paying her armies and creditors in Ireland, had coined mixed or base 
money, and by her proclamation had ordered it to pass current, and had cried down the 
former coin. The debtor, on the appointed day, tendered £100 in this base coin; and 
it was determined, upon great consideration, that it was a legal tender, and that the 
lender was obliged to receive it. Natural equity would have given a different decision. 

This act of queen Elizabeth does but ill correspond with the flattering inscription upon 
her tomb:—feligio reformaia, pax fundata, moneta ad suum valorem reducta, etc. 2 
Inst. 578.—CHRISTIAN. [Religion reformed, peace established, money restored to its 
due value, etc. ] 

(103) Bowyer’s Comm. on Const. Law Eng. (2 ed. 1846) 1781. 

(104) Congress have power ‘‘to coin money, regulate the value thereof and of forei 
coin, and to provide for the punishment of counterfeiting the securities and current coin 
of the United States.’ Const. U. S. art. 1, s. 8.—SHARSWOOD. 


250 


CuHap. 7] OF PERSONS. 278-279-280: 


rightfully is and ought *to be the supreme head of the church of [*279, 
England ; and so had been. recognized by the clergy of this kingdom 

in their convocation, ) it is enacted, that the king shall be reputed the only 
supreme head in earth of the church of England, and shall have, annexed to. 
the imperial crown of this realm, as well the title and style thereof, as all 
jurisdictions, authorities, and commodities, to the said dignity of the supreme 
head of the church appertaining. And another statute to the same purport 
was made, 1 Eliz. c. 1. 

In virtue of this authority the king convenes, prorogues, restrains, regu- 
lates, and dissolves all ecclesiastical synods or convocations. ‘This was an 
inherent prerogative of the crown long before the time of Henry VIII., as 
appears by the statute 8 Hen. VI. c. 1, and the many authors, both lawyers 
and historians, vouched by Sir Edward Coke.(d@) So that the statute 25 
Hen. VIII. c. 19, which restrains the convocation from making or putting in 
execution any canons repugnant to the king’s prerogative, or the laws, 
customs, and statutes of the realm, was merely declaratory of the old 
common law:(e) that part of it only being new which makes the king’s 
royal assent actually necessary to the validity of every canon. ‘The convoca- 
tion, or ecclesiastical synod, in England, differs considerably in its constitu- 
tion from the synods of other Christian kingdoms: those consisting wholly of 
bishops: whereas with us the convocation is the miniature of parliament, 
wherein the archbishop presides with regal state; the upper house of bishops 
represents the house of lords; and the lower house, composed of representa- 
tives of the several dioceses at large, and of each particular chapter therein, 
resembles the house of commons, with its knights of the shire and bur- 
gesses.(f)(105)(106) This constitution is said to be owing to the policy of 
Edward I., who thereby, at one and the same time, let in the inferior 
clergy to the privileges of forming *ecclesiastical canons, (which [*280 
before they had not,) and also introduced a method of taxing eccle- 
siastical benefices, by consent of convocation. ( ¢)(107) 


d) 4 Inst. 322, 323. England. It is composed of the bishops and super- 
é) 12 Rep. 72. intendents, and also of deputies, one of which is 
vy, ) In the diet of Sweden, where the ecclesiastics | chosen by every ten parishes or ruraldeanery. Mod. 
form one of the branches of the legislature, the Un. Hist. xxxiii. 18. 
chamber of the clergy resembles the convocation of (g) Gilb. Hist. of Exch. ec. 4. 


(105) The Court of the Queen’s Bench has no jurisdiction to grant a mandamus com- 
manding the Archbishop to admit a candidate to convocation. The Queen v, The Arch- 
bishop of York, 20 L. R. Q. B Div. 747 (1888). | ; 

(106) And by stat. 8 Hen. VI. c. 1, the clergy in attendance upon the convocation are 
privileged from arrest. If not at the period specified, as head of the church, (presuming 
the pope, femp. Edw. I., to have arrogated that elevated dignity,) yet, as king of Eng- 
land, we find a remarkable exercise of power delegated by him to the bishops:—‘‘ And 
the kynge hath grantyd to all bysshoppys that twyse in a yere they may curse all men 
doying against these artycles.’ The grete Abregement of the Statutys of Englond 
untyll the «2x17. yere of Kyng Henry the VIII. 257. This clause is in effect found in the 
statute, or rather charter, Statutum de tallagio non concedendo. 34 Edw. I. c. vi.— 
CHITTY. 

(107) From the learned commentator’s text, the student would perhaps be apt to sup- 
pose that there is only one convocation ata time. But the king, before the meeting of 
every new parliament, directs his writ to each archbishop to summon a convocation in his 
peculiar province. : ‘ 

Godolphin says that the convocation of the province of York constantly corresponds, 
debates, and concludes the same matters with the provincial synod of Canterbury. God. 
99. But they are certainly distinct and independent of each other; and, when they used 
to tax the clergy, the different convocations sometimes granted different subsidies. In 
the 22 Hen. VIII. the convocation of Canterbury had granted the king one hundred 
thousand pounds, in consideration of which an act of parliament was passed granting a 
free pardon to the clergy for all spiritual offences, but with a proviso that it should not 
extend to the province of York, unless its convocation would grant a subsidy in propor- 
tion, or unless its clergy would bind themselves individually to contribute as bountifully. 
This statute is cited at large in Gib. Cod. 77. 
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From this prerogative also, of being the head of the church, arises the 
king’s right of nomination to vacant bishoprics, and certain other ecclesias- 
tical preferments; which will more properly be considered when we come to 
treat of the clergy. Ishall only here observe, that this is now done in conse- 
quence of the statute 25 Hen. VIII. c. 20. : 

As head of the church, the king is likewise the dernder resort in all eccle- 
siastical causes: an appeal lying ultimately to him in chancery from the 
sentence of every ecclesiastical judge: which right was restored to the crown 
by statute 25 Hen. VIII. c. 19, as will more fully be shown hereafter. (108) 


CHAPTERS lia: 
OF THE KING’S REVENUE. 


HAvING, in the preceding chapter, considered at large those branches of 
the king’s prerogative, which contribute to his royal dignity, and constitute 
the executive power of the government, we proceed now to examine the 
king’s fiscal prerogatives, or such as regard his revenue; which the British 
constitution hath vested in the royal person, in order to support his dignity 
and maintain his power: being a portion which each subject contributes of 
his property, in order to secure the remainder. 

This revenue is either ordinary or extraordinary.(1) "The king’s ordinary 
revenue is such, as has either subsisted time out of mind in the crown; or 
else has been granted by parliament, by way of purchase or exchange for 
such of the king’s inherent hereditary revenues, as were found inconvenient 
to the subject. 

When I say that it has subsisted time out of mind in the crown, I do not 
mean that the king is at present in the actual possession of the whole of this 
revenue. Much (nay, the greatest part) of it is at this day in the hands of 
subjects, to whom it has been granted out from time to time by the kings of 
England: which has rendered the crown in some measure dependent on the 
people for its ordinary support and subsistence. So that I must be obliged 

to recount, as part of the royal revenue, what lords of manors and 
*282| other subjects *frequently look upon to be their own absolute 


All deans and archdeacons are members of the convocation of their province. Each 
chapter sends one proctor or representative, and the parochial clergy in each diocese in 
Canterbury two proctors; but, on account of the small number of dioceses in the provy- 
ince of York, each archdeaconry elects two proctors. In York, the convocation consists 
only of one house; but in Canterbury there are two houses, of which the twenty-two 
bishops form the upper house; and, before the Reformation, abbots, priors, and other 
mitred prelates sat with the bishops. The lower house of convocation in the province of 
Canterbury consists of twenty-two deans, fifty-three archdeacons, twenty-four proctors 
for the chapters, and forty-four proctors for the parochial clergy. By 8Hen. VI. c. 1, the 
clergy in their attendance upon the convocation have the same privilege in freedom from 
arrest asthe members of the house of commons in their attendance upon parliament. 
ce one I Bac. Abr. 610.—CHRISTIAN. Bowyer’s Comm. on Const. Eng. (2 ed. 
1846) 182. 

(108) By that statute it is declared, that for the future no appeals from the ecclesiasti- 
cal courts of this realm should be made to the pope, but that an appeal from the arch- 
bishop’s courts should lie to the king in chancery; upon which the king, as in appeals 
from the admiral’s court, should by a commission appoint certain judges or delegates 
finally to determine such appeals. 3 Book, 66.—CHRISTIAN. 

‘‘ No religious test shall ever be required as “a qualification to any office or public trust 
under the United States.”” Const. U. S. art. 6, s. 3. ‘Congress shall make no law re- 
specting an establishment of religion or prohibiting the free exercise thereof.’? Ibid. 
Amendments, art. I.—SHARSWOOD. 

(1) Bowyer’s Comm. on Const. Law Eng. (2 ed. 1846) 184. 
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inherent rights; because they are and have been vested in them and their 
ancestors for ages, though in reality originally derived from the grants of our 
ancient princes. 
_ I. The first of the king’s ordinary revenues, which I shall take notice of, 
is of an ecclesiastical kind; (as are also the three succeeding ones) viz. the 
custody of the temporalties of bishops: by which are meant all the lay rev- 
enues, lands, and tenements, (in which is included his barony, ) which belong 
to an archbishop’s or bishop’s see. And these upon the vacancy of the 
bishopric are immediately the right of the king, as a consequence of his pre- 
rogative in church matters; whereby he is considered as the founder of all 
archbishoprics and bishoprics, to whom during the vacancy they revert. And 
for the same reason, before the dissolution of abbeys, the king had the custody 
of the temporalties of all such abbeys and priories as were of royal foundation 
(but not of those founded by subjects) on ‘the death of the abbot or prior.(a) 
Another reason may also be given, why the policy of the law hath vested 
this custody in the king; because as the successor is not known, the 
lands and possessions of the see would be liable to spoil and devastation, if no 
one had a property therein. ‘Therefore the law has given the king, not the 
temporalties themselves, but the custody of the temporalties, till such time 
as a successor is appointed; with power of taking to himself all the inter- 
mediate profits, without any account of the successor; and with the right of 
presenting (which the crown very frequently exercises) to such benefices 
and other preferments as fall within the time of vacation.(6) ‘This revenue 
is of so high a nature, that it could not be granted out to a subject, before, 
or even after, it accrued: but now by the statute 15 Edw. III. st. 4, c. 4 and 
5, the king may, after the vacancy, lease the temporalties to the dean and 
chapter; saving to himself all advowsons, escheats, and the like. Our 
ancient kings, and particularly William Rufus, were not only remark- 
able for keeping the bishoprics a long time *vacant, for the sakeofen-  [*283. 
joying the temporalties, but also committed horrible waste on the woods 
and other parts of the estate; and to crown all, would never, when the see 
was filled up, restore to the bishop his temporalties again, unless he pur- 
chased them at an exorbitant price. To remedy which, king Henry the 
First(c) granted a charter at the beginning of his reign, promising neither to 
sell, nor let to farm, nor take any thing from, the domains of the church, till 
the successor was installed.(2) And it was made one of the articles of the 
great charter,(d) that no waste should be committed in the temporalties of 
bishoprics, neither should the custody of them be sold. The same is ordained 
by the statute of Westminster the 1st;(e) and the statute 14 Edw. III. st. 4, 
c. 4, (which permits, as we have seen, a lease to the dean and chapter, ) is 
still more explicit in prohibiting the other exactions. It was also a frequent 
abuse, that the king would for trifling, or no causes, seize the temporalties 
of bishops, even during their lives, into his own hands: but this is guarded 
against by statute 1 Edw. III. st. 2, c. 2. 

This revenue of the king, which was formerly very considerable, is now by 
a customary indulgence almost reduced to nothing: for, at present, as soon as 
the new bishop is consecrated and confirmed, he usually receives the restitu- 
tion of his temporalties quite entire, and untouched, from the king; and at 
the same time does homage to his sovereign: and then, and not sooner, he 
has a fee simple in his bishopric, and may maintain an action for the profits. Gf) 


a) 2 Inst. 15. d@) 9 Hen. II. ec. 5. 
3 Stat. 17 Edw. II. ¢.14. F.N. B. 32. a 3 Edw. I. ¢. 21. 
A Matt. Paris. (f) Co. Litt. 67, 341. 


(2) But queen Elizabeth kept the see of Eli vacant nineteen years, in order to retain the 
revenue. Strype, vol. iv. 351.—CHRISTIAN. 
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II. The king is entitled to a corody, as the law calls it, out of every 
bishopric, that is, to send one of his chaplains to be maintained by the bishop, 
or to have a pension allowed him till the bishop promotes him to a benefice. (g) 
This is also in the nature of an acknowledgment to the king, as founder of 

the see, since he had formerly the same corody or pension from every 
*284] abbey or priory of royal foundation.(3) It is, I *apprehend, now 

fallen into total disuse; though Sir Matthew Hale says(/) that it is 
due of common right,(4) and that no prescription will discharge it. 

III. The king also, as was formerly observed, (2) is entitled to all the tithes 
arising in extra-parochial places:(#) though perhaps it may be doubted how 
far this article, as well as the last, can be properly reckoned a part of the 
king’s own royal revenue; since a corody supports only his chaplains, and 
these extra-parochial tithes are held under an implied trust, that the king 
will distribute them for the good of the clergy in general. 

IV. The next branch consists in the first-fruits, and tenths, of all spiritual 
preferments in the kingdom; both of which I shall consider together. 

These were originally a part of the papal usurpations over the clergy of 
this kingdom; first introduced by Pandulph, the pope’s legate, during the 
reigns of king John and Henry the Third, in the see of Norwich; and after- 
wards attempted to be made universal by the popes Clement V. and John 
XXII., about the beginning of the fourteenth century. ‘The first-fruits, 
primitie or annates, were the first year’s whole profits of the spiritual prefer- 
ment, according to a rate or valor made under the direction of pope Innocent 
IV. by Walter, bishop of Norwich, in 38 Hen. III., and afterwards advanced 
in value by commission from pope Nicholas III., A.p. 1292, 20 Edw. 
I.;(2) which valuation of pope Nicholas is still preserved in the exche- 
quer.()(5) ‘The tenths, or decitme, were the tenth part of the annual profit 
of each living by the same valuation; which was also claimed by the holy see, 
under no better pretence than a strange misapplication of that precept of the 
Levitical law which directs, (7) that the Levites ‘‘ should offer the tenth part 

of their tithes as a heave-offering to the Lord, and give it to Aaron 
*285] the Aigh priest.’”’ But *this claim of the pope met with a vigorous 


4 F. N. B. 230. 1) F.N. B. 176. 
h) Notes on F. N. B. above cited. m) 3 Inst. 154. 
i) Page 113. n) Numb. xviii. 26. 


k) 2 Inst. 647. 


(3) So where the foundation was not royal, it was usual for the founders to give their 
heirs a corody,—viz., a charge upon the particular monastery or abbey sufficient to pre- 
vent them from starving. And those persons, disinherited of the lands by their relations 
were there subsisted during life. See a form of corody, Barr. stat. 80, n. (9.) Sparke’s 
Coll. 157.—CHITTY. 

(4) The right to a corody does not seem peculiar to the prerogative, and it might be 
not only for life and years, but in fee, (2 Inst. 630;) assize lay for it, (stat. Westm. 2, c. 
25). The text would appear to indicate that only persons ecclesiastical could enjoy 
corody; but, by the older books, any servant of the king may be entitled to corody. A 
pension is proper to an ecclesiastic. See F. N. B. 250; also the previous notes.—CuHIrry. 

(5) There are several errors in the text, which Mr. Justice Coleridge has pointed out 
The correct account is as follows: In 1253 pope Innocent IV. granted all the first-fruits 
and tenths to Henry III. for three years, which occasioned a taxation in the following 
year, sometimes called the Norwich taxation and sometimes Innocent’s valuation. In 
1288, Nicholas IV. (not III., as in the text) granted the tenths to Edward I. for six 
years; and a new valuation was commenced in the same year by the king’s precept 
which valuation was, so far as it extended over the province of Canterbury, finished in 
1291, and, as to York, also in the following year: the whole being under the direction of 
John, bishop of Winton, and Oliver, bishop of Lincoln. In 1318, a third taxation 
entitled Nova Taxatio, was made, but this only extended over some part of the province 
of York. It became necessary chiefly in consequence of the Scottish invasion of the 
bones Coun Hee alee peeored the aerey of those districts unable to pay tenths and 

rst-fruits according to the higher valuation. It wa i 
directed to the bishop of Co aeonkie Sy es 2 Wn ea aaa 
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resistance from the English parliament; and a variety of acts were 
passed to prevent and restrain it, particularly the statute 6 Hen. IV. c. 1 
which calls it a horrible mischief and damnable custom. But the popish 
clergy, blindly devoted to the will of a foreign master, still kept it on foot; 
sometimes more secretly, sometimes more openly and avowedly: so that in 
the reign of Henry VIII. it was computed, that in the compass of fifty years 
800,000 ducats had been sent to Rome for first-fruits only. And, as the clergy 
expressed this willingness to contribute so much of their income to the head 
of the church, it was thought proper (when in the same reign the papal 
power was abolished, and the king was declared the head of the church of 
England) to annex this revenue to the crown; which was done by statute 26 
Hen. VIII. c. 3, (confirmed by statute 1 Eliz. c. 4,) and a new valor bene- 
Jictorum(6) was then made, by which the clergy are at present rated. (7) 

By these last-mentioned statutes all vicarages under ten pounds a year, and 
all rectories under ten marks, are discharged from the payment of first-fruits; 
and if, in such livings as continue chargeable with this payment, the incum- 
bent lives but half a year, he shall pay only one quarter of his first-fruits; if 
but one whole year, then half of them: if a year and a half, thrée quarters; 
and if two years, then the whole; and not otherwise.(8) Likewise by the 
statute 27 Hen. VIII. c. 8, no tenths are to be paid for the first year, for then 
the first-fruits are due: and by other statutes of queen Anne, in the fifth and 
sixth years of her reign, if a benefice be under fifty pounds per annum clear 
yearly value, it shall be discharged of the payment of first-fruits and tenths. (9) 

Thus the richer clergy, being, by the criminal bigotry of their popish pre- 
decessors, subjected at first to a foreign exaction, were afterwards, when that 
yoke was shaken off, liable toa like misapplication of their revenues, through 
the rapacious disposition of the then reigning monarch: till at length 
the piety of queen Anne restored to the church what had been *thus [*286 
indirectly taken from it. This she did, not by remitting the tenths 
and first-fruits entirely; but, in a spirit of the truest equity, by applying these 
superfluities of the larger benefices to make up the deficiencies of the smaller. 
And to this end she granted her royal charter, which was confirmed by the 
statute 2 Anne, c. 11, whereby all the revenue of first-fruits and tenths is 
vested in trustees forever, to form a perpetual fund for the augmentation of 
poor livings. This is usually called queen Anne’s bounty, which has been 
still further regulated by subsequent statutes. (0) (10) 


(o) 5 Anne, c. 24. 6 Anne, c. 27. 1 Geo. I. st., 2,c. 10. 3 Geo. I. c. 10. 


(6) [Value of benefices. ] 

(7) When the first-fruits and tenths were transferred to the crown of England, by 26 
Hen. VIII. c. 3, at the same time it was enacted, that commissioners should be appointed 
in every diocese, who should certify the value of every ecclesiastical benefice and prefer- 
ment in the respective dioceses; and according to this valuation the first-fruits and tenths 
were to be collected and paid in future. This valor beneficiorum is what is commonly 
called the King’s Books; a transcript of which is given in Ecton’s Thesaurus, and Bacon’s 
Liber Regis. —CHRISTIAN. ; 

(8) The archbishops and bishops have four years allowed for the payment, and shali 
pay one quarter every year, if they live so long upon the bishopric; but other dignitaries 
in the church pay theirs in the same manner as rectors and vicars.—CHRISTIAN. 

g) After queen Anne had appropriated the revenue arising from the payment of first- 
fruits and tenths to the augmentation of small livings, it was considered a proper exten- 
sion of this principle to exempt the smaller livings from the encumbrance of those 
demands; and, for that end, the bishops of every diocese were directed to inquire and 
certify into the exchequer what livings did not exceed 50/. a year according to the 
improved value at that time; and it was further provided, that such livings should be 
discharged from those dues in future.—CHRISTIAN. ; 

(10) These trustees were erected into a corporation, and have authority to make rules 
and orders for the distribution of this fund. The principal rules they have established 
are, that the sum to be allowed for each augmentation shall be 200/., to be laid out in 
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V. The next branch of the king’s ordinary revenue (which, as well as the 
subsequent branches, is of a lay or temporal nature) consists in the rents and 
profits of the demesne lands of the crown. These demesne lands, terre 
dominicales vegis,(11) being either the share reserved to the crown at the 
original distribution of landed property, or such as came to it afterwards by 
forfeitures or other means, were anciently very large and extensive; com- 
prising divers manors, honors, and lordships: the tenants of which had very 
peculiar privileges, as will be shown in the second book of these commen- 
taries, when we speak of the tenure in ancient demesne. At present they 
are contracted within a very narrow compass, having been almost entirely 
granted away to private subjects. This has occasioned the parliament 
frequently to interpose; and, particularly, after king William III. had 
greatly impoverished the crown, an act passed,( p) whereby all future 
grants or leases from the crown for any longer term than thirty-one years, 
or three lives, are declared to be void; except with regard to houses, which 
may be granted for fifty years. And no reversionary lease can be made, so 


(p) 1 Anne, st. 1, c. 7. 


land, which shall be annexed forever to the living; and they shall make this donation, 
first, to all livings not exceeding 1o/. a year; then to all livings not above 2o0/.; and so in 
order, whilst any remain under 50/. a year. But when any private benefactor will ad- 
vance 200/., the trustees will give another 200/. for the advancement of any living not 
above 45/. a year, though it should not belong to that class of livings which are then 
augmenting. 2 Burn, Hc. L. 260. P in. 

Though this was a splendid instance of royal munificence, yet its operation is slow 
and inconsiderable; for the number of livings certified to be under 50/. a year was no 
less than 5597, of which 2538 did not exceed 20/. a year each, and 1933 between 30/. and 
50/. a year, and the rest between 20/. and 30/.; so that there were 5597 benefices in this 
country, which had less than 23/. a year each, upon an average. Dr. Burn calculates 
that, from the fund alone, it will require 339 years from the year 1714, when it com- 
meuced, before all these livings can be raised to 50/. And if private benefactors should 
contribute half as much as the fund, (which is very improbable,) it will require 226 
years. But even taking this supposition to have been true ever since the establishment, 
it will follow, that the wretched pittance from each of 5597 livings, both from the royal 
bounty and private benefaction, cannot, upon an average, have yet been augmented o/. 
a year. 2 Burn, H. Ll. 268. Dr. Burn, in this calculation, computes the clear amount 
of the bounty to make fifty-five augmentations daily, that is, at 11,000/. a year; but Sir 
John Sinclair (Hist. Rev. 3 part, 198) says that ‘‘ this branch of the revenue amounted to 
about 14,000/. per annum, and on the Ist of January, 1735, the governors of that charity 
possessed, besides from savings and private benefactions, the sum of 152,500/. of old 
South Sea annuities, and 4857/. of cash, in the hands of their treasurer. The state of 
that fund has of late years been carefully concealed; but it probably yields, at present, 
from forty to fifty thousand pounds per annum.’’ ‘This conjecture must certainly be 
very wide of the truth of the case; for the source of this fund is fixed and permanent, 
except the variation depending upon the contingency of vacancies, which will be more 
or fewer in different years. And what object can the commissioners have in the accumu- 
lation of this fund? For that accumulation can only arise by depriving the poor clergy 
of the assistance which was intended them, and to enrich the successor at the expense 
of the wretched incumbent of the present day. The condition of the poor clergy in this 
country certainly requires some further national provision. Neither learning, religion, 
nor good morals, can secure poverty from contempt in the minds of the vulgar. The 
immense inequality in the revenues of the ministers of the gospel, not always resulting 
from piety and merit, naturally excites discontent and prejudices against the present 
establishment of the church. If the whole of the profits and emoluments of every 
benefice for one year were appropriated to this purpose, an effect would be produced in 
twenty or thirty years which will require 300 by the present plan. ‘This was what was 
originally understood by the first-fruits, and what actually, within the last 300 years, 
was paid and carried out of the kingdom to support the superstition and folly of popery. 
If upon any promotion to a benefice it was provided that there should be no vacancy or 
cession of former preferment till the end of the year, who could complain? It would 
certainly soon yield a supply which would communicate both comfort and respectability 
to the indigent clergy.—CHRISTIAN, 

(11) [The king’s demesne lands. ] 
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as to exceed, together with the estate in being, the same term of three lives, 
or thirty-one years: that is, where there is a subsisting lease, of which there 
are twenty years still to come, the king cannot grant a future interest to 
commence after the expiration of the former, for any longer term than eleven 
years. The tenant must also be made liable to be punished for 
committing waste; *and the usual rent must be reserved, or, where [*287 
there has usually been no rent, one-third of the clear yearly value. (q) 

The misfortune is, that this act was made too late, after almost every valuable 
possession of the crown had been granted away forever, or else upon very 
long leases; but may be of some benefit to posterity, when those leases come 
to expire. (12) 

VI. Hither might have been referred the advantages which used to arise 
to the king from the profits of his military tenures, to which most lands in 
the kingdom were subject till the statute 12 Car. 11. c. 24, which in great 
measure abolished them all: the explication of the nature of which tenures 
must be postponed to the second book of these commentaries. Hither also 
might have been referred the profitable prerogative of purveyance and pre- 
emption: which was a right enjoyed by the crown of buying up provisions 
and other necessaries, by the intervention of the king’s purveyors, for the 
use of his royal household, at an appraised valuation, in preference to all 
others, and even without the consent of the owner:(13) and also of forcibly 
impressing the carriages and horses of the subject to do the king’s business 
on the public roads, in the conveyance of timber, baggage, and the like, 
however inconvenient to the proprietor, upon paying him a settled price: a 
prerogative which prevailed pretty generally throughout Europe during the 
scarcity of gold and silver, and the high valuation of money consequential 
thereupon. In those early times the king’s household (as well as those of 
inferior lords) were supported by specific renders of corn, and other victuals, 
from the tenants of the respective demesnes; and there was also a continual 
market kept at the palace gate to furnish viands for the royal use.(7) And 
this answered all purposes, in those ages of simplicity, so long as the king’s 
court continued in any certain place. But when it removed from one part 
of the kingdom to another, as was formerly very frequently done, it 
was found necessary to send *purveyors beforehand to get together a [*288 
sufficient quantity of provisions and other necessaries for the house- 
hold: and, lest the unusual demand should raise them to an exorbitant price, 
the powers before mentioned were vested in these purveyors; who in process 
of time very greatly abused their authority, and became a great oppression 
to the subject, though of little advantage to the crown; ready money in open 
market (when the royal residence was more permanent, and specie began to 
be plenty) being found upon experience to be the best proveditor of any. 
Wherefore by degrees the powers of purveyance have declined, in foreign 
countries as well as our own; and particularly were abolished in Sweden by 
Gustavus Adolphus, towards the beginning of the last century.(s) And, 
with us in England, having fallen into disuse during the suspension of 


) In like manner, by the civil law, the inheri- only let to farm. Cod. J. 11, ¢. 61. 


tance or fundi patrimoniales [lands of inheritance {7 4 Inst. 273. __ oy 
of the Be teoronrn could not be alienated, a s) Mod. Un. Hist. xxxiii. 220. 


(12) By the 26 Geo. III., c. 87, amended by 30 Geo. HI, c. 50, commissioners were 
appointed to inquire into the state and condition of the woods, forests, and land-revenues 
belonging to the crown, and to sell fee-farm and other unimprovable rent. —CBRISTIAN, 

(13) The taking of property under this power has been very properly styled a ‘‘com- 
pulsory purchase.’”’ In this regard it bears a striking analogy to the king’s ancient pre- 
rogative of purveyance. L. R. J. Ry. uv. Woodruff, 49 Ark. 388 (1887). See Stubbs 
Const. Hist. of England, vol. ii., p. 564, for the growth of the crown’s right of purvey- 


ance. 
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monarchy, king Charles at his restoration consented, by the same statute, to 
resign entirely these branches of his revenue and power; and the parliament, 
in part of recompense, settled on him, his heirs and successors forever, the 
hereditary excise of fifteen pence per barrel on all beer and ale sold in the 
kingdom, and a proportionable sum for certain other liquors. So that this 
hereditary excise, the nature of which shall be further explained in the 
subsequent part of this chapter, now forms the sixth branch of his majesty’s 
ordinary revenue. " 

VII. A seventh branch might also be computed to have arisen from wine 
licenses, or the rents payable to the crown by such persons as are licensed to 
sell wine by retail throughout England, except in a few privileged places. 
These were first settled on the crown by the statute 12 Car. II. c. 25; and, 
together with the hereditary excise, made up the equivalent in value for the 
loss sustained by the prerogative in the abolition of the military tenures, 
and the right of pre-emption and purveyance; but this revenue was abolished 
by the statute 30 Geo. II. c. 19, and an annual sum of upwards of 7ooo/. per 
annum, issuing out of the new stamp duties imposed on wine licenses, was 

settled on the crown in its stead. 
*28q | *VIII. An eighth branch of the king’s ordinary revenue is usually 

reckoned to consist in the profits arising from his forests. Forests 
are waste grounds belonging to the king, replenished with all manner of 
beasts of chase or venary; which are under the king’s protection, for the 
sake of his royal recreation and delight,(15) and to that end, and for preser- 
vation of the king’s game, there are particular laws, privileges, courts, and 
offices belonging to the king’s forests; all which will be, in their turns, ex- 
plained in the subsequent books of these commentaries. What we are now 
to consider are only the profits arising to the king from hence, which consist 
principally in amercements or fines levied for offences against the forest laws. 
But as few, if any, courts of this kind for levying amercements(¢) have been 
held since 1632, 8 Car. I.,(16) and as, from the accounts given of the pro- 
ceedings in that court by our histories and law-books,(z) nobody would now 
wish to see them again revived, it is needless, at least in this place, to pursue 
this inquiry any further. 

IX. The profits arising from the king’s ordinary courts of justice make a 
ninth branch of his revenue. And these consist not only in fines imposed 
upon offenders, forfeitures of recognizances, and amercements levied upon 
defaulters; but also in certain fees due to the crown in a variety of legal mat- 
ters, as, for setting the great seal to charters, original writs, and other 
forensic proceedings, and for permitting fines to be levied of lands in order 
to bar entails, or otherwise to insure their title. As none of these can be done 
without the immediate intervention of the king, by himself or his officers, 
the law allows him certain perquisites and profits as a recompense for the 
trouble he undertakes for the public. These, in process of time, have been 
almost all granted out to private persons, or else appropriated to certain 
particular uses: so that, though our law-proceedings are still loaded 
with their payment, very little of them is now returned into the king’s 

(t) Roger North, in his life of lord keeper North, met with no report of its proceedings. 


-(43, 44,) mentions an eyre, or iter, to have been held (wu) 1 Jones, 267, 298. 
south of Trent soon after the restoration ; but I have 


=< 


(15) The forests we are told by the author of the Dialogus de Scaccario were not 
liable to be visited by the Curia Regis [court of the king] but by special commission and 
special officials; they had laws and customs of their own, and these were drawn up rather 
to insure the peace of the beasts than that of the king’s subjects. 

Stubbs’ Const. Hist. of Eng., vol. i., 434. 

(16) This was one of the odious modes adopted by Car. I. to raise a revenue without 
the aid of parliament.—CHRISTIAN. 
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*exchequer; for a part of whose royal maintenance they were origi- [*290 
nally intended. All future grants of them, however, by the statute 

1 Anne, st. 1, c. 7, are to endure for no longer time than the prince’s life 
who grants them. 

X. A tenth branch of the king’s ordinary revenue, said to be grounded on 
the consideration of his guarding and protecting the seas from pirates and 
robbers, is the right to royal fish, which are whale and sturgeon: and these 
when either thrown ashore, or caught near the coast, are the property of 
the king, on account(v) of their superior excellence. Indeed, our ancestors 
seem to have entertained a very high notion of the importance of this right; 
it being the prerogative of the kings of Denmark and the dukes of Nor. 
mandy ;(w) and from one of these it was probably derived to our princes. It 
is expressly claimed and allowed in the statute de prerogativa regis:(x) and 
the most ancient treatise of law now extant make mention of it,(y) though 
they seem to have made a distinction between whale and sturgeon, as was 
incidentally observed in a former chapter. (2) 

XI. Another maritime revenue, and founded partly upon the same reason, 
is that of shipwrecks; which are also declared to be the king’s property by 
the same prerogative statute 17 Edw. II. c. 11, and were so, long before, at 
the common law. It is worthy observation, how greatly the law of wrecks 
has been altered, and the rigor of it gradually softened in favor of the dis- 
tressed proprietors. Wreck, by the ancient common law, was where any ship 
was lost at sea, and the goods or cargo were thrown upon the land;(17) in 
which case these goods so wrecked were adjudged to belong to the king;(18) 
for it was held, that by the loss of the ship all property was gone out of the 
original owner.(@)(19) But this was undoubtedly adding sorrow, and was 
consonant neither to reason nor humanity. Wherefore it was first 
*ordained by king Henry I. that if any person escaped alive out of [*291 
the ship, it should be no wreck;(0) and afterwards king Henry II. by 
his charter(c) declared that if on the coasts of either England, Poictou, 
Oleron, or Gascony, any ship should be distressed, and either man or beast 
should escape or be found therein alive, the goods should remain to the 
owners, if they claimed them within three months; but otherwise should be 
esteemed a wreck, and should belong to the king, or other lord of the 
franchise. ‘This was again confirmed with improvements by king Richard 
the First; who, in the second year of his reign,(@ ) not only established these 
concessions, by. ordaining that the owner, if he was shipwrecked and escaped, 
‘‘omnes res suas liberas et quietas haberet,’’(e)(20) but also that, if he 


v) Plowd. 315. (z) Ch. 4, page 2238. 

w) Stiernh. de jure Sueonum, 1. 2, ¢. 8. Gr. Cous- (a) Dr. and St. d. 2, ¢. 51. — 
tum. cap. 17. fo Spelm. Cod. apud Wilkins, 305. 

(x) 17 Edw. II. ¢. 11. c) 26 May, A.D. 1174.. 1 Rym.{ Fad. 36. 

(y) Bracton, 1.3, ¢.3. Britton, c.17. Fleta, 1.1, (d) Rog. Hoved. in Ric. I. ‘ 
ce. 45 and 46. Memorand. Scacch’. H. 24 Edw. I. 37, (e) ‘‘Should have all his goods freed and undis- 
prefixed to Maynard’s Year Book of Edward II. turbed.’’ 


(17) For a discussion of what constitutesa ‘‘ wreck’’ see King v. 49 Casks of brandy, 
3 Hogg. Adm. Rpt. 257-78 (1836). 

(18) In a legal wreck the goods must come on shore. Resp. v. Le Caze, 1 Yates (Pa.) 
68 (1791). S. C. 2 Dall. 122, Goods contained in a vessel sunk or abandoned at sea, but 
not cast upon the shore, are not ‘‘ wrecks,’’ but when found are ‘ derelict,’ and the 
finder who recovers them has, by the maritime law, alien for salvage. Baker v. Hoag, 
3 N. Y. 558 (1853). Garner’s Case, 3 Gratt.(Va.) 761 (1846). Bratly Pers. Prop. 219 

1890). 
as This doctrine was gradually modified by statutes and by the courts, so that at the 
present time probably nothing of it is left in England, certainly nothing in the United 
States, ‘The marine disaster does not take from the owner his property: if it floats to 
land he may have it; if derelict at sea, though he may have it, salvage is allowed. Bish. 
Non. Con. Law sec. 934 and cases cited (1889). _ 
(20) Reeves, Hist. Eng. Law; Finlason, vol. ii., c. 9, p. 391. 
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perished, his children, or, in default of them, his brethren and sisters, should 
retain the property; and in default of brother or sister, then the goods should 
remain to the king.(f) And the law, as laid down by Bracton in the reign 
of Henry III., seems still to have improved in its equity. For then, if not 
only a dog, for instance, escaped, by which the owner might be discovered, 
but if any certain mark were set on the goods, by which they might be known 
again, it was held to be no wreck.(g) And this is certainly most agreeable to 
reason; the rational claim of the king being only founded upon this, that 
the true owner cannot be ascertained. Afterwards, in the statute of West- 
minster, the first, (2) the time of limitation of claims, given by the charter of 
Henry II., is extended to a year and a day, according to the usage of 
Normandy;(z) and it enacts, that if a man, a dog, or a cat escape alive, the 
vessel shall not be adjudged a wreck.(21) These animals, as in Bracton, are 

only put for examples;(/) for it is now held(£) that not only if any 


*292]| live thing escape, but if proof can be made of the *property of any 
of the goods or lading which come to shore, they shall not be forfeited 
as wreck. ‘The statute further ordains that the sheriff of the county shall be 


bound to keep the goods a year and a day, (as in France for one year, agree- 
ably to the maritime laws of Oleron,(/) and in Holland for a year and a 
half, ) that if any man can prove a property in them, either in his own right 
or by right of representation,(#) they shall be restored to him without 
delay ;(22) but if no such property be proved within that time, they then 
shall be the king’s. If the goods are of a perishable nature, the sheriff may 
sell them, and the money shall be liable in their stead.(z) This revenue of 
wrecks is frequently granted out to lords of manors as a royal franchise; and 
if any one be thus entitled to wrecks in his own land, and the king’s goods are 
wrecked thereon, the king may claim them at any time, even after the year 
and day.(o) 

It is to be observed, that in order to constitute a legal wreck the goods must 
come to land.(24) If they continue at sea, the law distinguishes them by 
the barbarous and uncouth appellations of jetsam, flotsam, and ligan. Jetsam 
is where goods are cast into the sea, and there sink and remain under water; 
flotsam is where they continue swimming on the surface of the waves; ligan 
is where they are sunk in the sea, but tied to a cork or buoy in order to be 
found again.(f) These are also the king’s, if no owner appears to claim 
them; but if any owner appears, he is entitled to recover the possession. For, 
even if they be cast overboard without any mark or buoy, in order to lighten 
the ship, the owner is not by this act of necessity construed to have renounced 
his property;(¢) much less can things ligan be supposed to be abandoned, 
since the owner has done all in his power to assert and retain his prop- 
erty. These three are therefore accounted so far a distinct thing from the 


(f) In iike manner Constantine the Great, finding 


2 I k) Hamilton vs. Davies. Trin. 11 Geo. II. B. R. 
that by the imperial law the revenue of wrecks was " 28, : é 


given to the prince’s treasury or fiscus, restrained it 
by an edict, (Cod. 11, 5, 1,) and ordered them to re- 
main to the owners, adding this hamane expostula- 
tion, “Quod enim jus habet fiscus in aliena calamitate, 
ut de re tam luctuosa compendium sectetur?”? ie For 
what right has the exchequer in other men’s for- 
tunes, that it should seek gain from so lamentable 
a@ source?” 

(9g) Bract. 1. 3, ¢. 3. 

(h) 3 Edw. I. ¢. 4. 

4) Gr. Coustum. @. 17. 

j) Filet. 1.1, ¢. 44. 2Inst. 167. 5 Rep. 107. 


(1771 
(22) Brantly Pers. Prop. 219 (1890). 


m) 2 Inst. 168. 

tn) Plowd. 166. 

0) 2 Inst. 168. Bro. Abr. tit. Wreck. 

ey 5 Rep. 106. 

(q) Que enim res in tempestate, levandx navis causa 
eicvuntur, hae dominorum permanent. Oxia palam est, 
€as non eo animo ejicit, quod quis habere nolit. Inst. 
2,1,248. [Those things which are cast overbuard 
for the sake of lightening the ship still belong to 
the owners. For it is clear that they were not 
thrown away as relinquished on any other account. | 


es Schoul. Pers. Prop. (2 ed. 1884) sec. 11. Hamilton v. Davis, 5 Burrows 2732-5 


soc} A ship cannot be wreck if the ship perishes. Lacaze v. State, 1 Addison (Pa.) 82 
1800). 
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former, that by the *king’s grant to a man of wrecks, things jetsam, [*293 
flotsam, and ligan will not pass. (7) 

Wrecks, in their legal acceptation, are at present not very frequent; for if 
any goods come to land, it rarely happens, since the improvement of com- 
merce, navigation, and correspondence, that the owner is not able to assert 
his property within the year and day limited by law. And in order to pre- 
serve this property entire for him, and if possible to prevent wrecks at all, 
our laws have made many very humane regulations, in a spirit quite opposite 
to those savage laws which formerly prevailed in all the northern regions of 
Europe, and a few years ago were still said to subsist on the coasts of the 
Baltic sea, permitting the inhabitants to seize on whatever they could get as 
lawful prize; or, as an author of their own expresses it, ‘‘ 2 naufragorum 
mseria et calamitate tanquam vultures ad predam currere.’’(s)(25) For, by 
the statute 27 Edw. III. c. 13, if any ship be lost on the shore, and the goods 
come to land, (which cannot, says the statute, be called wreck, ) they shall 
be presently delivered to the merchants, paying only a reasonable reward to 
those that saved and preserved them, which is entitled salvage. And by the 
common law, if any persons (other than the sheriff) take any goods so cast 
on shore, which are not legal wreck, the owners might have a commission to 
inquire and find them out, and compel them to make restitution.(/) And 
by statute 12 Anne, st. 2, c. 18, confirmed by 4 Geo. I. c. 12, in order to 
assist the distressed and prevent the scandalous illegal practices on some of 
our sea-coasts, (too similar to those on the Baltic, ) it is enacted, that all head 
officers and others of towns near the sea, shall, upon application made to 
them, summon as many hands as are necessary, and send them to the relief 
of any ship in distress, on forfeiture of roo/., and, in case of assistance given, 
salvage shall be paid by the owners, to be assessed by three neighboring jus- 
tices. All persons that secrete any goods shall forfeit their treble value; and 
if they wilfully do any act whereby the ship is lost or destroyed, 

*by making holes in her, stealing her pumps, or otherwise, they are [*294 
guilty of felony, without benefit of clergy. Lastly, by the statute 26 

Geo. II. c. 19, plundering any vessel either in distress or wrecked, and 
whether any living creature be on board or not, (for, whether wreck or 
otherwise, it is clearly not the property of the populace, ) such plundering, I 
say, or preventing the escape of any person that endeavors to save his life, or 
wounding him with intent to destroy him, or putting out false lights in order 
to bring any vessel into danger, are all declared to be capital felonies; in like 
manner as the destroying of trees, steeples, or other stated seamarks, is pun- 
ished by the statute 8 Eliz. c. 13 with a forfeiture of 1oo/. or outlawry. 
Moreover, by the statute of George II., pilfering any goods cast ashore is 
declared to be petty larceny; and many other salutary regulations are made 
for the more effectually preserving ships of any nation in distress.()(27) 


(r) 5 Rep. 108. the whole ship and cargo. (Ff. 47, 9,3.) The laws 
8) Stiernh. de jure Sueon. 1. 3, c. 5. also of the Wisigoths, and the most early Neapolitan 
EN eb, constitutions, punished with the utmost severity all 
wu) By the civil law, to destroy persons ship- those who neglected to assist any ship in distress, or 


wrecked, or prevent their saving the snip, is capital. plundered any goods cast on shore. Lindenbrog 
And to steal even a plank from a vessel in distress Cod. LL, an. tig 146, 715. 
or wrecked, makes the party liable to answer for 


(25) [‘‘ To run like vultures to their prey, amidst the misery and calamity of ship- 
wrecked sufferers.’’] © ; ee 

427) Congress has made provisions for the protection and disposition of wreck and pro- 
vided punishment for plundering wrecks or showing false lights. See United States Rev. 
Stat. 4240, and see 5358, which statute has been held constitutional in U. S. v. Coombs 12 
Pet. (U: S. ) 72. 

It te oy settled that the owner of the sea-shore has a title to the possession of 
wreck thrown thereon and never reclaimed by the owner, and may maintain an action - 
against a stranger for taking it, and recover its value as damages. Baker uv. Bates, 13 
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XII. A twelfth branch of the royal revenue, the right to mines, has its 
original from the king’s prerogative of coinage, in order to supply him with 
materials; and therefore those mines which are properly royal, and to which 
the king is entitled when found, are only those of silver and gold.(v)(28) By 
the old common law, if gold or silver be found in mines of base metal, 
according to the opinion of some, the whole was a royal mine, and belonged 
to the king; though others held that it only did so, if the quantity of gold or 
silver was of greater value than the quantity of base metal.(w) But now by 
the statutes 1 W. and M. st. 1, c. 30, and 8 W. and M. c. 6, this difference 
is made immaterial; it being enacted that no mines of copper, tin, 1ron, or 
lead, shall be looked upon as royal mines, notwithstanding gold or silver 

may be extracted from them in any quantities; but that the king or 
*295] ‘*persons claiming royal mines under his authority, may have the 
ore, (other than tin ore in the counties of Devon and Cornwall, ) 


(v) 2 Inst. 577. (w) Plowd. 336. 


Pickering, 255. It has also been decided that the States have jurisdiction to regulate 
wrecks, and that a wreck-sale made by authority of the statute laws of a State is valid to 
pass the title to the property, when there is no owner or agent present to protect or 
claim the property. 5 Mason, 465. ? 

A liberal construction of the revenue-laws has always been made in favor of wrecked 

roperty. Thus, it has been decided by the Supreme Court of the United States 
tH Cranch, 347) that goods saved froma wreck and landed are not liable to forfeiture 
because unaccompanied by such marks and certificates as are required by law, nor 
because they were removed without the consent of the collector of the district, before the 
quantity and quality were ascertained and the duties paid; nor even if the goods thus 
landed are sold and enter into the consumption of the country. 3 Story’s Rep. 68.— 
SHARSWOOD. 

(28) So, too, by the laws of Spain and Mexico a distinction was observed between lands 
fitted for farming, stock raising, etc.; and those adapted to mining. Mines were reserved 
to the crown or the government and did not pass with the grant of the land unless men- 
tioned inthe grant, or unless by prescription. U.S. v. San Pedro & Cafion del Agua 
Co., 4 (N. Mex.) 304 (1888); 1 Green. Cruise Real Prop. 39 (1856). The relaxation of the 
Royal prerogative in respect of Royal mines, which was effected by the acts 1 Wm. & M.c. 
30 and 5 Wm. & M.c. 6, does not apply toa mine worked simply as a gold mine, even 
though the gold is found mixed with the ores of the baser metals mentioned in those acts, 
if the quantity of the baser metals is so small as to be valueless for the purpose of work- 
ing.—In such a case the ancient prerogative of the crown remains unaffected, and the 
mine cannot be worked by a subject, even on his own land without a license from the 
crown. Att’y-Gen’l v. Morgan, 1 Law Rpt. Ch. Div. (1891), 432-57. Williard on Real 
Est. 51 (1885). 

So the statutes of New York reserve to the State all gold and silver mines, permitting 
the discoverers of such mines to enjoy their produce for twenty-one years only. 1 Rev. 
Stat. 281, 33 1, 4, and the right is extended to all mines of other metals found in lands of 
persons not citizens of the United States, 1 Rev. Stat. 281, 2. 1, and also to all mines of 
other metals on lands of citizens of the United States, the ore of which contains less than 
two-thirds in value of copper, tin, iron or lead, 1 Rev. Stat. 281, 3 1; and see 3 Kent Com. 
378. It was formerly held in California that the State was sole owner by virtue of its sov- 
ereignty of all the gold and silver mines on public lands within its limits, to the exclu- 
sion of the United States. Hicks v. Bell, 3 Cal. 219 (1852). See also Stoakes v. Barrett, 
5 Cal. 36 (1855); but this doctrine has been overruled, Moore v. Smaw, 17 Cal. 199 (1861); 
and it may be regarded as now settled that the ownership of such mines is incident to the 
ownership of the soil, and that they do not belong to the government as an incident of 
sovereignty. Ah Hee v. Crippen, 19 Cal. 491 (1861). United States v. Parrott, 1 McAll. 
271 (1855). United States v. Castillero, 2 Black. 17 (1862). Freemont v. United States, 
17 How. 542 (1854). Mining Co. v. Boggs, 14 Cal. 279 (1859). They pass by a grant of 
the land, unless expressly reserved in the grant, Moore v. Smaw, 17 Cal. 199 (1861); and 
this applies to the case of patentees claiming under the United States within the limits 
of California, Moore v. Smaw (supra), Boggs v. Merced Co., 14 Cal. 375 (1859). A 
gold mine is real estate and can be transferred only by an instrument in writing. Melton 
v. Lambard, 51 Cal. 258 (1875). Under the laws of California permission is given to all 
persons to work the mines upon public lands notwithstanding they may be in the 
Sa and enjoyment of another for agricultural purposes merely, Stoakes v. Barrett 

supra). ‘The Law of Real Prop.; Boone, sec. 6. 


262 


CuHap. 8] OF PERSONS. 295-296 


paying for the same a price stated in the act. This was an extremely reason- 
able law; for now private owners are not discouraged from working mines, 
through a fear that they may be claimed as royal ones; neither does the king 
depart from the just rights of his revenue, since he may have all the precious 
metal contained in the ore, paying no more for it than the value of the base 
metal which it is supposed to be; to which base metal the land-owner is by 
reason and law entitled. 

XIII. To the same original may in part be referred the revenue of treasure- 
trove, (derived from the French word /vover, to find,) called in Latin the- 
saurus inventus, which is where any money or coin, gold, silver, plate, or 
bullion is found hidden zz the earth, or other private place, the owner thereof 
being unknown;(29) in which case the treasure belongs to the king: but if 
he that hid it be known, or afterwards found out, the owner, and not the king, 
is entitled to it.(7)(30) Also if it be found in the sea, or upon the earth, it 
doth not belong to the king, but the finder, if no owner appears.(y)(31) So 
that it seems it is the hzding, and not the abandoning of it, that gives the 
king a property: Bracton(z) defining it, in the words of the civilians, to be 
“‘vetus depositio pecunie.’’ ‘This difference clearly arises from the different 
intentions which the law implies in the owner. A man that hides his treas- 
ure in a secret place evidently does not mean to relinquish his property, but 
reserves a right of claiming it again, when he sees occasion; and if he dies, 
and the secret also dies with him, the law gives it the king, in part of his 
royal revenue. Buta man that scatters his treasure into the sea, or upon the 
public surface of the earth, is construed to have absolutely abandoned his 
property, and returned it into the common stock, without any intention of 
reclaiming it: and therefore it belongs, as in a state of nature, to the first 
occupant, or finder, (32) unless the owner appear and assert his right, 
which *then proves that the loss was by accident, and not with an [*296 
intent to renounce his property. (33) 

Formerly all treasure-trove belonged to the finder;(@) as was also the rule 
of the civil law.(2)(34) Afterwards it was judged expedient for the purposes 

(x) 3 Inst. 132. Dalt. of eee e: 16: ( Bracton, J. 3, c. 3. 8 Inst. 133. 


(y) Britt. ec. 17. Finch, L. 17 : b) Ff. 41, 1, 31 
{z) L.3, c. 38, 24. [‘* An old deposit of money.’’] 


29) Brantly Pers. Prop. 217 (1890). 

ea In fic country the eas of the soil is entitled to it as against all the world 
except the real owner. Whether the real owner of the treasure may reclaim it would 
seem to depend upon whether it was originally hidden in the earth with the express or 
implied consent of the owner of the land. See 2 Kent’s Com. 358.—SHARSWOOD. 

(31) A boat and cargo was sunk in the Mississippi river nearly thirty years, and the 
owners having made no effort, nor done any act, showing that a design was entertained 
to save the property, and an island having formed over the wreck by a change in the river’s 
current —the law implied an abandonment of the boat and goods and protected the 
person recovering the property from interference with his possession. Kado v. Brazelton, 
22 Ark. 501 (1861). Contra: Hides found on an old tannery site forty years after its sale 
by the owner, belong to that owner still and the finder acquired no title thereto, they 
being neither lost, abandoned, nor derelict, nor treasure trove. Livermore v. White, 74 
Me. 455 (1883). So, the finder of a certificate of a half lottery ticket payable to dcarer, 
is not entitled to recover one half of the money drawn as a prize by the original ticket, 
the vendor having received the whole prize from the lottery company. McLaughlin v. 

i . (N. Y.) 406 (1830. ; : 
El Bee ie : oe fee it cannot be reconciled with the learned judge’s 
doctrine, that all dona vacantia belong to the king.—CHRISTIAN. 2 Wait’s Act. & Def. 
a finder has no lien on the article for his trouble, 10 Johns. 1o2z, Chose v, 
Corcoran, 106 Mass. 286 (1871); it is larceny to convert goods to one’s own use with 
felonious intent where one has good reason to think the owner can be found. Lane v. 
Peo., 10 Ill. 305. 35 O. S. 46 (1878). Com. v. Titus, 116 Mass. 42 (1874). ‘fete 

(34) Chattels of value found in the earth concealed or deposited there by their former 
owner now unknown, are styled ¢veasure trove, and the term applies to bullion, money 
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of the state, and particularly for the coinage, to allow part of what was so 
found to the king; which part was assigned to be all Azdden treasure; such 
as is casually Jost and unclaimed, and also such as is designedly abandoned, 
still remaining the right of the fortunate finder. And that the prince shall 
be entitled to this hidden treasure is now grown to be, according to Grotius, (¢) 
‘Gus commune, et quast gentium,’’(35) for it is not only observed, he adds, 
in England, but in Germany, France, Spain, and Denmark. ‘The finding of 
deposited treasure was much more frequent, and the treasures themselves 
more considerable, in the infancy of our constitution than at present. When 
the Romans, and other inhabitants of the respective countries which com- 
posed their empire, were driven out by the northern nations, they concealed 
their money under ground, with a view of resorting to it again when the 
heat of the irruption should be over, and the invaders driven back to their 
deserts. But, as this never happened, the treasures were never claimed; and 
on the death of the owners the secret also died along with them. The con- 
quering generals, being aware of the value of these hidden mines, made it 
highly penal to secrete them from the public service. In England therefore, 
as among the feudists,(d ) the punishment of such as concealed from the king 
the finding of hidden treasure was formerly no less than death; but now it is 
only fine and imprisonment. (¢) (36) 

XIV. Waifs, doxa waviata, are goods stolen, and waved or thrown away 
by the thief in his flight, for fear of being apprehended. ‘These are given to 
the king by the law, as a punishment upon the owner for not himself pursu- 

ing the felon and taking away his goods from him.(/)(37) And 
*297| therefore *if the party robbed do his diligence immediately to follow 

and apprehend the thief, (which is called making fresh suz¢,) or do 
convict him afterwards, or procure evidence to convict him, he shall have his 
goods again.(g) Waved goods do also not belong to the king till seized by 
somebody for his use; for if the party robbed can seize them first, though at 
the distance of twenty years, the king shall never have them.(%) Ifthe 
goods are hid by the thief, or left anywhere by him, so that he had them not 
about him, when he fled, and therefore did not throw them away in his flight; 
these also are not bona waviata, but the owner may have them again when 
he pleases.(z) The goods of a foreign merchant, though stolen and thrown 
away in flight, shall never be waifs:(7) the reason whereof may be, not only 
for the encouragement of trade, but also because there is no wilful default in 
the foreign merchant’s not pursuing the thief, he being generally a stranger 
to our laws, our usages, and our language. (38) 


c) Dejur. b. & p. l. 2, c. 8, 2 7. Finch, L. 212. 

(a Glany. l. 1, ¢. 2. Crag. 1, 16, 40. %} Ibid. 

e) 3 Tnst. 133. t) 5 Rep. 109. 

(f) Cro. Eliz. 694. Jj) Fitz. Abr. tit. Estray, 1, 3 Bulstr. 19. 


valuable plate and works of art. Where the owner is known, the property must be 
restored to him. In the most of the states the legislatures have vested treasure trove in 
the state as bona vacantia. 2 Schoul. Pers. Prop. (2 ed. 1884) sec. Io. 

f 35) [‘‘ The common law and, as it were, the law of nations.’’] 

36) Brantly Pers. Prop. 217 (1890). 

(37) No title can or ought to be conferred by a thief running or standing, the true 
policy would seem to be to make the State, when its officers take the goods, hold it 
in trust for the true owner. 2 Schoul. Pers. Prop. (2 ed. 1884) sec. 9. 

(38) This prerogative of the crown was placed at the common law under so many 
checks, and it is so unjust in itself, that it may perhaps be considered as never adopted 
in the United States as against the real owner, and never put in practice as against the 
finder; though, as against him, I apprehend the title of the state would be deemed para- 
mount. 2 Kent, 358. In the absence of express statute regulation, perhaps goods waved 
if found on the highway, would belong to the finder as against all but the real owner: if 
on private property, to the proprietor of the land.—SHARSWooD. ’ 
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XV. Estrays are such valuable animals as are found wandering in any 
manor or lordship, and no man knoweth the owner of them;(39) in which 
case the law gives them to the king as the general owner and lord paramount 
of the soil, in recompense for the damage which they may have done therein: 
(40) and they now most commonly belong to the lord of the manor, by 
special grant from the crown.(41) But, in order to vest an absolute prop- 
erty in the king, or his grantees, they must be proclaimed in the church and 
two market towns next adjoining to the place where they are found: and then, 
if no man claims them, after proclamation and a year and a day passed, they 
belong to the king or his substitute without redemption;(£) even though the 
owner were a minor, or under any other legal incapacity.(7) A provision 
similar to which obtained in the old Gothic constitution, with regard to all 
things that were found, which were to be thrice proclaimed; ‘‘f77- 
mum coram comitibus et viatoribus obviis, deinde in proxima *villa vel [*298 
pago, postremo coram ecclesta vel judicio,;’’ (42) and the space of a year 
was allowed for the owner to reclaim his property.(m) If the owner claims 
them within the year and day,(43) he must pay the charges of finding, keep- 
ing, and proclaiming them.(7)(44) The king or lord has no property till the 


k) Mirr. c. 3, 3 19. ey Stiernh. de jur. Gothor. 1. 3, ¢. 5. 
t) 5 Rep. 108. Bro. Abr. tit. Estray, Cro. Eliz. 716. n) Dalt. Sh. 79. 


(39) A horse turned loose by a thief and found running at large, is an estray and com- 
-pliance with the laws in reference to estrays, will give a good title to the animal. Kin- 
ney v. Roe, 70 Ia. 510 (1886). Brantly Pers. Prop. 132 (1890). ' 

(40) This reason is not very satisfactory; for the king being the wltimus heres of all 
the land in the kingdom, they must do the same injury to his interest, whether they are 
grazing in one place or another out of the king’s domains. But the law is probably 
founded upon general policy; for by giving the estray to the king, or his grantee, and 
not to the finder, the owner has the best chance of having his property restored to him; 
and it lessens the temptation to commit thefts, as it prevents a man from pretending that 
he had found, as an estray, what he had actually stolen, or, according to the vulgar 
phrase, that he had found what was never lost.—CHRISTIAN. F “rh, 

(41) Estrays were at common law taken up and disposed of without judicial proceed- 
ings, and our statutes have provisions under which the owner of stray beasts might 
be deprived of his ownership by ea parte proceedings not of a judicial character. Weimer 
v. Bunbury, 30 Mich. 211 (1874). A stolen horse left by the thief tied to a post in a public 
road, is not an estray within the purview of the New Jersey statute. Hall v. Gildersleeve, 
7 Vroom (N. J.) 241. A runaway slave was an “estray”’ and might under the Miss. law 
have been sold as such after proclamation—for six months. Hutchins v. Lee, 1 Miss. 
294 (1827). Though at common law the definition of an estray was an animal whose 
owner was unknown, yet when known, the name of the owner must be given in an 
indictment for taking up and using an estray. State v. Apel, 14 Tex. 430 (1855). A bull 
running on the range where it was raised, or where, by its owner, it was permitted to 
run, could not be considered an estray—and especially where, as in this case, the owner 
was known to the person taking it up. Shepherd v. Hawley, 4 Ore. 208 (1871). “‘ But 
all such legislation,’’ says Schouler, ‘‘is in derogation of private rights, and every act of 
this sort should be fairly construed, in the owner’s favor if possible, and against those 
who would want only to deprive him of his property—yet always with due regard for the 
ancient maxim that one should so use his own property, as not to injure others.’’ 2 

ler Pers. Prop. sec. 17 (1884). : 
Os [“‘ First before the i soe of the place and passing travellers, then in the next 
town or village, lastly before the church, or judgment-court.’’] i 
(43) It is generally held, that, in order to constitute an estray, the owner of the animal 
must be unknown; but this is not a ere rule. 2 Kent Com. 359; 7 Am. and Eng. 
: a and authorities there cited. ; 
ide ony other person finds and takes care of another’s property, not being 
entitled to it as an estray, (nor being saved at sea, or in other cases where the law of 
salvage applies, ) the owner may recover it or its value, without being obliged to pay the 
expenses of keeping. 2 Bl. Rep. 1117. 2 Hen. Bl. 254,—CHRISTIAN. ‘ 

The law as it stands is not without its policy; but equity seems to demand, even on the 
part of a loser, that a bond fide finder should be recompensed for the labor he may have 
bestowed and the care he may have taken in preserving property actually Jost. The 
general law seems calculated to prevent surreptitious appropriation of another’s property 
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year and day passed; for if a lord keepeth an estray three-quarters of a year, 
and within the year it strayeth again, and another lord getteth it, the first lord 
cannot take it again.(0) Any beasts may be estrays, that are by nature 
tame or reclaimable, and in which there is a valuable property, as sheep, 
oxen, swine, and horses, which we in general call cattle; and so Fleta(p) 
defines them, pecus vagans, quod nullus petit, sequitur, vel advocat.(45) For 
animals upon which the law sets no value, as a dog or cat, and animals sere 
natur@, as a bear or wolf, cannot be considered as estrays. So swans may 
be estrays, but not any other fowl;(¢) whence they are said to be royal fowl. 
T’he reason of which distinction seems to be, that, cattle and swans being of a 
reclaimable nature, the owner’s property in them is not lost merely by their 
temporary escape; and they also, from their intrinsic value, are a sufficient 
pledge for the expense of the lord of the franchise in keeping them the year 
and day. For he that takes an estray is bound, so long as he keeps it, to find 
it in provisions and preserve it from damage;(7) and may not use it by way of 
labor, but is liable to an action for so doing.(s) Yet he may milk a cow, or 
the like; for that tends to the preservation, and is for the benefit, of the ani- 
mal. (¢) (46) 

Besides the particular reasons before given why the king should have the 
several revenues of royal fish, shipwrecks, treasure-trove, waifs, and estrays, 
there is also one general reason which holds for them all; and that is, 
because they are dona vacantia, or goods in which no one else can claim a 

property.(47) And therefore by the law of nature they belonged 
*299] to the first occupant or finder; and so continued under the *im- 
perial law. But, in settling the modern constitutions of most of the 
governments in Europe, it was thought proper (to prevent that strife and 
contention, which the mere title of occupancy is apt to create and continue, 


o) Finch, L. 177. 4 1 Roll. Abr. 889. 
p) L.1, ¢. 48. 8) Cro, Jac. 147. 
q) 7 Rep. 17. t) Cro. Jac. 148. Noy. 119. 


under the pretence, if detected, of its having been found. It is said that much property 
in timber and other comparatively light goods is annually irrecoverably lost by drifting, 
no one caring to stay it. By the Thames regulations, watermen are enjoined to convey 
all timber, etc., found by them loosely floating to certain places of deposit, appointed by 
the water-bailiff; but, as no recompense is made, either the property is secreted, or, if 
that be hazardous, the article is left to drift away to sea.—CHITTY. 

(45) [Wandering cattle, which no one seeks, follows, or calls to.] 

(46) Estrays, when unreclaimed, are disposed of generally in the United States by the 

officers of the township where the estray is taken up, for the use of the poor or otker 
public purposes. In the absence of statute regulation, if found on the highway, they 
belong to the finder against all but the real owner; if on private property, they are sub- 
ject to distress, damage freasant, and may be held as a pledge until the owner makes 
good the damage. But if they have strayed through defect of the fences of the proprie- 
tor of the soil, the owner may reclaim them. One whose chattel has been wrongfully 
taken from him may enter upon the land of the taker peaceably, for the purpose of retaking, 
without subjecting himself even to nominal damages as a trespasser. All the books. 
agree that, where an animal escapes from the possession of its owner by his consent, ex- 
clusive negligence, or other default, he cannot pursue it into the close of another without 
becoming a trespasser by his entry. 2 Watts & Serg. 225. 
_ A person who takes up an estray cannot levy a tax upon it but by way of amends or- 
indemnity. This is the doctrine of the common law. 1 Roll. Abr. 879, c. 5. Noy. Rep. 
144. Salk. 686. And the Roman lawyers equally denied to the finder of any lost prop- 
erty a reward for finding it. ‘Non probe petat aliquid,’ [‘‘he may not rightfully 
demand anything,’’] says the Digest. Dig. 47, 2, 43, 9. Amory v. Flyn, 10 Johns. 102. 
—SHARSWOOD. 

(47) The dona fide finder of a lost trunk found on the highway is not guilty of larceny 
by subsequently appropriating the articles therein. Peo. v, Anderson, 14 John. (N. Y.) 
301 (1817). The C. J. dissenting quotes 1 Bl. 299, and remarks that the doctrine that 
one converting lost goods animo furandi was guiltless of larceny, applied strictly to. 
waifs, treasure-trove, etc. See also 2 Waterman’s Crim. Proc. 454 (1860). 
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and to provide for the support of public authority in a manner the least 
burdensome to individuals) that these rights should be annexed to the 
supreme power by the positive laws of the state. And so it came to pass 
that, as Bracton expresses it,(w) hec que nullius in bonis sunt, et olim 
Suerunt inventoris de jure naturali, jam effictuntur principis de jure 
gentium.(v)(48) 

XVI. The next branch of the king’s ordinary revenue consists in forfeitures 
of lands and goods for offences; bona confiscata,(49) as they are called by the 
civilians, because they belonged to the fscus or imperial treasury; or, as our 
lawyers term them, /orzsfacta; that is, such whereof the property is gone 
away or departed from the owner.(50) ‘The true reason and only substantial 
ground of any forfeiture for crimes consists in this; that all property is 
derived from society, being one of those civil rights which are conferred 
upon individuals, in exchange for that degree of natural freedom which 
every man must sacrifice when he enters into social communities. If there- 
fore a member of any national community violates the fundamental contract 
of his association, by transgressing the municipal law, he forfeits his right 
to such privileges as he claims by that contract; and the state may very 
justly resume that portion of property, or any part of it, which the laws 
have before assigned him. Hence, in every offence of an atrocious kind, the 
laws of England have exacted a total confiscation of the movables or personal 
estate; and in many cases a perpetual, in others only a temporary, loss of the 
offender’s immovables or landed property, and have vested them both in the 
king, who is the person supposed to be offended, being the one visible magis- 
trate in whom the majesty of the public resides. The particulars of these 
forfeitures will be more properly recited when we treat of crimes and 
misdemeanors. I therefore only mention them here, for *the sake of _ [*300 
regularity, as a part of the cezsus vegalis; and shall postpone for the 
present the further consideration of all forfeitures, excepting one species only, 
which arises from the misfortune rather than the crime of the owner, and is 
called a deodand.( 51) 

{ey eds Cole are now, by the law of nations, appointed to the 


v) { These things, for which no owner appears, prince.) 
by natural law formerly belonged to the finder, but 


(48) This cannot be reconciled with what the learned judge has advanced in p. 295, 
viz., that if ‘‘anything be found in the sea, or upon the earth, it doth not belong to the 
king, but the finder, if no owner appears.” That certainly is the law of England; and 
which, with deference to the learned judge, is the general rule with regard to all dona 
vacantia, except in particular instances in which the law has given them to the king. 
Those instances are exceptions which prove the tule, for expressio unius est exclusio 
allerius [the expression of one thing is the exclusion of another]. See the case of Armory 
v. Delamirie, in Strange, 505, where a chimney-sweeper’s boy recovered from a gold- 
smith, who detained from him a diamond which he had found, the value of the finest 
diamond which would fit the socket from which it was taken, And it was clearly held, 
that the boy had a right to it against all the world, except the owner, who did not 
appear. And I cannot but think that the learned judge has misconceived the sentence 
in Bracton, which is this:—J//em de hiis, gue pro wayvio habentur, sicut de averits, ubt 
non apparet dominus, et gic olim fuerunt inventoris de jure naturali, jam efficiuntur 
principis de jure gentium, [Also concerning those things which are accounted waifs, 
as of beasts of the plough, where the owner does not appear, and which were formerly 
the property of the finder by natural right, belong now to the king by the law of nations. ] 
Here the gu refers only to the two antecedents wayvza and averta, or perhaps to averia 
only; by which construction the sentence is consistent, and the whole correct. But Ligit 
had been intended that it should be understood as if omnia had preceded gue, it would 
have been superfluous to have instanced averia, and the sentence would certainly have 
been erroneous.—CHRISTIAN. 

49) Confiscated goods. 

50) Reed v. Reed, 1 Munford (Va.) 618 (1810). ge ok 

51) The common law rule in prosecutions for murder and appeals of death, an 
inquisitions against deodands, does not apply to the right of action given by statute in 
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By this is meant whatever personal chattel is the immediate occasion of the 
death of any reasonable creature: which is forfeited to the king, to be applied 
to pious uses, and distributed in alms by his high almoner;(z) though 
formerly destined to a more superstitious purpose.(52) It seems to have 
been originally designed, in the blind days of popery, as an exptation for 
the souls of such as were snatched away by sudden death; and for that pur- 
pose ought properly to have been given to holy church:(%) in the same 
manner as the apparel of a stranger, who was found dead, was applied to 
purchase masses for the good of his soul. And this may account for that 
rule of law, that no deodand is due where an infant under the age of discre- 
tion is killed by a fall from a cart, or horse, or the like, not being in 
motion:(y) whereas, if an adult person falls from thence, and is killed, the 
thing is certainly forfeited. For the reason given by Sir Matthew Hale 
seems to be very inadequate, vzz. because an infant is not able to take care of 
himself; for why should the owner save his forfeiture, on account of _the 
imbecility of the child, which ought rather to have made him more cautious 
to prevent any accident or mischief? The true ground of this rule seems 
rather to have been, that the child, by reason of its want of discretion, was 
presumed incapable of actual sin, and therefore needed no deodand to 
purchase propitiatory masses: but every adult, who died in actual sin, stood 
in need of such atonement, according to the humane superstition of the 
founders of the English law. (53) 

Thus stands the law if a person be killed by a fall from a thing 
*301] standing still. But if a horse, or ox, or other animal, *of his own 
motion, kill as well an infant as an adult, or if a cart run over him, 
they shall in either case be forfeited as deodands;(z) which is grounded upon 
this additional reason, that such misfortunes are in part owing to the negli- 
gence of the owner, and therefore he is properly punished by such forfeiture. 
A like punishment is in like cases inflicted by the Mosaical law:(a) ‘‘if an 
ox gore a man that he die, the ox shall be stoned, and his flesh shall not be 
eaten.’’ And, among the Athenians,(4) whatever was the cause of a man’s 
death, by falling upon him, was exterminated or cast out of the dominions of 
the republic.(54) Where a thing not in motion, is the occasion of a man’s 
death, that part only which is the immediate cause is forfeited; as if a man 
be climbing up the wheel of a cart, and is killed by falling from it, the wheel 
alone is a deodand:(¢) but, wherever the thing is in motion, not only that 
(w) 1 Hal. P.C. 419. Fleta, J. 1, c. 25. passage is cited in a great many authors, but I can- 
(x) Fitzh. Abr. tit. Enditement, pl. 27. Staunf. P. not find it in Bracton.—CoLERIDGE. ] 
20, 2 {n) Exod. xxi. 28. 


hats 
{3 3 Inst. 57. "1 Hal. P. C. 422. b) Atschin. cont. Ctesitph. Thus, too, by our 
2) Omnia, que movent ad mortem sunt Deo danda. ancient law, a well in which a person was drowned 


C. 


hat moves to death we understand was ordered to be filled up, under the inspection of 
Is forfeit as a deodand.] the coroner. Flet. 1. 1, c. 25, 210. Fitzh. Abr. t. 
COWELL, Tit. Deodand. Corone, 416. 
Bracton, J. 3, ce. 5. ‘All things which while in (c) 1 Hal. P. C, 422. 


motion cause death are to be offered to God.” [This 


sec. 284 Rev. Stats. Ind. for the wrongful killing of a person; the common law rule of a 
year and a day is superseded by the period of two years within which the action may be 
brought under the statute. Louisville E. & St. L. R. R. Co. v. Clarke, 152 U. S. 241 
(1893). 1 Bish. New Crim. Law, 585 (5 ed. 1892). 

52) Deodands were abolished by stat. 9 and ro Vict. c. 62. 

53) For the law of deodands, see Bracton, f. 122; Fleta, p. 37; Britton, i. 14, 15, 39; 
Staunford P. C. f. 20; Coke Third Inst. 57; Hale P. C. i. 419; Stephen Hist. Crim. Law 
iii. 77 Pollock and Mait. Hist. Eng. Law, 371 e¢ seq. 

(54) This was one of Draco’s laws; and perhaps we may think the judgment, that a 
statue should be thrown into the sea for having fallen upon a man, less absurd, when we 
reflect that there may be sound policy in teaching the mind to contemplate with horror 
the privation of human life, and that our familiarity even with an insensible object which 
has been the occasion of death may lessen that sentiment. Though there may be wisdom 
in withdrawing such a thing from public view, yet there can be none in treating it as if it 
was capable of understanding the ends of punishment.—CHRISTIAN. 
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part which immediately gives the wound, (as the wheel, which runs over his 
body, ) but all things which move with it and help to make the wound more 
dangerous, (as the cart and loading, which increase the pressure of the 
wheel, ) are forfeited.(@) It matters not whether the owner were concerned 
in the killing or not; for, if a man kills another with my sword, the sword is 
forfeited(e) as an accursed thing.(/) And therefore, in all indictments for 
homicide, the instrument of death and the value are presented and found by 
the grand jury, (as, that the stroke was given by a certain penknife, value 
sixpence, ) that the king or his grantee may claim the deodand: for it is no 
deodand unless it be presented as such by a jury of twelve men.(g) No 
deodands are due for accidents happening upon the high sea, that 
being out of the jurisdiction of the common law: but if a *man falls 
from a boat or ship in fresh water, and is drowned, it hath been said, 
that the vessel and cargo are in strictness of law a deodand.()(56) But 
juries have of late very frequently taken upon themselves to mitigate these 
forfeitures, by finding only some trifling thing, or part of an entire thing, to 
have been the occasion of the death. And in such cases, although the 
finding by the jury be hardly warrantable by law, the court of King’s Bench 
hath generally refused to interfere on behalf of the lord of the franchise, to 
assist so unequitable a claim. (z)(57) 

Deodands, and forfeitures in general, as well as wrecks, treasure-trove, 
royal fish, mines, waifs, and estrays, may be granted by the king to partic- 
ular subjects, as a royal franchise: and indeed they are for the most part 
granted out to the lords of manors, or other liberties, to the perversion of 
their original design.(58) 

XVII. Another branch of the king’s ordinary revenue arises from escheats 
of lands, which happen upon the defect of heirs to succeed to the inheritance; 
whereupon they in general revert to and vest in the king, who is esteemed, 
in the eye of the law, the original proprietor of all the lands in the kingdom. 
But the discussion of this topic more properly belongs to the second book of 
these commentaries, wherein we shall particularly consider the manner in 
which lands may be acquired or lost by escheat. 


@ 1 Hawk. P. C. ¢. 26. 


[*302 


tion; or fall from my house, or into my well, how- 
ever securely covered or fenced, or into my mill- 


(e) A similar rule obtained among the ancient 
stream, or be crushed in my mill, let me suffer by 


Goths. Si quis, me nesciente, quocunque meo telo vel 


instrumento in perniciem suam abutatur; vel ex exdibus 
meis cadat, vel incidat in puteum meum, quantumvis 
tectum et munitum, vel in cataractwm, et sub molendino 
meo confringatur, tpse aliqua mulcta plectar; ut in parte 
infelicitatis mex numeretur, habuisse vel xdificasse ali- 
quod quo homo periret. Stiernhook de jure Goth. 1. 3, 
e.4. [If any one, without my knowledge, use any 
weapon or instrument of mine for his own destruc- 


some fine; as the misfortune may be reckoned in 
part mine, to have built or possessed any thing by 
which a man should perish.] 

(f) Dr. and St. d. 2, ¢. 51. 

(g) 3 Inst. 57. 

(h) 8 Inst. 58, 1 Hal. P. C. 428. Molloy, de Jur. 
Maritim. 2, 225. 

(i) Foster of Homicide, 266. 


a) See Pollock and Mait. Hist. Eng. Law; supra : 
(57) But would it not be much better that a law should be abolished, the policy of 
which has long ceased, and at which the understandings of mankind so strongly revolt, 
that juries are inclined to trifle with their oaths, and judges to encourage ridiculous dis- 
tinctions, which tend to bring the general administration of justice into contempt ?— 
CHITTY. 

(58) Forfeiture of estate and corruption of blood, under the laws of the United States, 
and including cases of treason, are abolished. Act of Congress, April 20, 1790, s. 24, I 
Story’s Laws, 88. Forfeiture of property in cases of treason and felony was a part of 
the common law, and must exist at this day in the jurisprudence of those States where it 
has not been abolished by their constitutions or by statute. Several of the State con- 
stitutions have provided that no attainder of treason or felony shall work corruption of 
blood or forfeiture of estate except during the life of the offender; and some of them 
have taken away the power of forfeiture absolutely, without any such exception. There 
are other State constitutions which impliedly admit the existence or propriety of the 
power of forfeiture, by taking away the right of forfeiture expressly in cases of suicide 
and deodand, and preserving silence as to other cases; and in one instance (Const. of 
Maryland) forfeiture of property is limited to the cases of treason and murder. 2 Kent’s 


Com. 386.—SHARSWOOD. 
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XVIII. I proceed therefore to the eighteenth and last branch of the king’s 
ordinary revenue; which consists in the custody of idiots, from whence we 
shall be naturally led to consider also the custody of lunatics. 

An idiot, or natural fool, is one that hath had no understanding from his 

nativity; and therefore is by law presumed never likely to attain 
303] any.(59) For which reason the custody of *him and of his lands 

was formerly vested in the lord of the fee;(/) (and therefore still, by 
special custom, in some manors the lord shall have the ordering of idiot and 
lunatic copyholders;)(#) but, by reason of the manifold abuses of this power 
by subjects, it was at last provided by common consent, that it should be 
given to the king, as the general conservator of his people,(61) in order to 
prevent the idiot from wasting his estate, and reducing himself and his heirs 
to poverty and distress.(7) This fiscal prerogative of the king is declared in 
parliament by statute 17 Edw. II. c. 9, which directs (in affirmance of the 
common law)() that the king shall have ward of the lands of natural fools, 
taking the profits without waste or destruction, and shall find them neces- 
saries; and after the death of such idiots he shall render the estate to the 
heirs; in order to prevent such idiots from alienating their lands, and their 
heirs from being disinherited. (62) 

By the old common law there is a writ de idiota inqguirendo, to inquire 
whether a man be an idiot or not:() which must be tried by a jury of twelve 
men; and, if they find him purus zdiota(63) the profits of his lands and the 
custody of his person may be granted by the king to some subject who has 
interest enough to obtain them.(0) This branch of the revenue hath been 
long considered as a hardship upon private families: and so long ago as in 
the 8 Jac. I. it was under the consideration of parliament to vest this custody 
in the relations of the party, and to settle an equivalent on the crown in lieu 
of it; it being then proposed to share the same fate with the slavery of the 
feodal tenures, which has been since abolished.(f) Yet few instances can 
be given of the oppressive exertion of it, since it seldom happens that a jury 
finds a man an idiot a nativitate, but only non compos mentis from some 
particular time, which has an operation very different in point of 
law. (64. ) 


j) Flet. U. 1, ec. 11, 2 10. (n) F.N. B. 232. 
k) The Sas Hutt. 17. Noy. 27. (o) This power, though of late very rarely exerted, 


Dex is still alluded to in common speech by that usual 
m) 4 Rep. 126. Memorand. Scacch. 20 Edw. TI. expression of begging a man for a fool. 
§ eet xed to Maynard’s Year-Book of Edw. II.) fol. ) 4 Inst. 208. Com. Jour. 1610. 


(59) Evans v. Johnson, 39 W. Va. 311 (1895). Barb. Crim. Law 570 (3 ed. 1883). 

(61) The jurisdiction and protection of idiots and lunatics was originally delegated by 
the crown as parens patriz to the Courts of Chancery, with the right to have the custody 
and control of them and their estates. The history of the jurisdiction as to the unfor- 
tunates is fully given by Justice Story in Parsee Merchant Case, 3 Daly 529 Story’s Eq. 
sec. 1362. 2Cord. Rights Mar. Wom. (2 ed. 1885) p. 87. See an examination of the 
Pe é court of equity over the estates of an idiot, in Naylor v. Naylor, 4 Dana (Ky.) 
341 (1836). 

(62) The jurisdiction which the chancellor has generally, or perhaps always, exercised 
over the persons and estates of lunatics and idiots, is not necessarily annexed to the cus- 
tody of the great seal; for it has been declared by the house of lords “that the custedy 
of idiots and lunatics was in the power of the king, who might delegate the same to 
such person as he should think fit.” And upon every change of the great seal, a spe- 
cial authority under his majesty’s royal sign-manual is granted to the new chancellor 
for that purpose. Hence no appeal lies from the chancellor’s orders upon this subject 
to the house of lords, but to the king in council. Dom. Proc. 14 Feb. 1726. 3 P. Wms. 
208.—CHRISTIAN. 

(63) [An absolute idiot. ] 

(64) According to our law, a state is bound to take care of and protect its own infants 
lunatics and paupers. Corrie’s Case, 2 Bland (Md.) 492 (1829). It is certain that in 
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*A man is not an idiot(g) if he hath any glimmering of reason, so [*304 

that he can tell his parents, his age, or the like common matters. (65) 
But a man who is born deaf, dumb, and blind is looked upon by the law as 
In the same state with an idiot:(7) he being supposed incapable of any 
understanding, as wanting all those senses which furnish the human mind 
with ideas. (66) 

A lunatic, or 202 compos mentis, is one who hath had understanding, but 
by disease, grief, or other accident, hath lost the use of his reason. (s) (67) 
A lunatic is indeed properly one that hath lucid intervals, sometimes enjoy- 
ing his senses, and sometimes not, and that frequently depending upon the 
change of the moon.(68) But under the general name of on compos mentis 
(which Sir Edward Coke says is the most legal name)(/) are comprised not 
only lunatics, but persons under frenzies; or who lose their intellects by dis- 
ease; those that g7ow deaf, dumb, and blind, not being born so; or such, in 
short, as are judged by the court of chancery incapable of conducting their 
own affairs.(69) To these also, as well as idiots, the king is guardian, but 

(a) F.N. B. 233 (s) Idiota a casu et infirmitate. (Mem. Scacch. 20 


r) Co. Litt. 42. Fleta, J. 6, c. 40. Edw, 1. in Maynard’s Year-Book of Edw. II. 20.) 
(t) 1 Inst. 246. 


England the chancellor exercised jurisdiction over the persons and estates of idiots 
and lunatics, and he proceeded by means of a writ de idiota inguirendo, returnable before 
himself and subject to his traverse, inspection and control. And this jurisdiction ex- 
tended also to those whose minds have sunken under the power of disease, or the weight 
of age. Naylor v. Naylor, supra n. 61. 

(65) Imbecility of mind in a testator will not avoid his last will and testament—courts 

passing upon the validity of a will do not measure the extent of the understanding of the 
testator, if he be not totally deprived of reason, whether wise or unwise, he is the dis- 
poser of his property and his will stands as a reason for his actions—a man is competent 
to make a will be his understanding never so weak. Stewart v. Lispenard, 26 Wend. (N. 
Y.) 300 (1841). Edwards on Bailments 20 (3 ed. 1893). Met. on Cont. 91 (Heard ed. 
1887). 
(ee) In Yong v. Saut, Dyer, 56, a., it was held that one who had become deaf, dumb, 
and blind by accident, not having been born so, was to be deemed on compos mentis. 
The presumption that a person deaf, dumb, and blind from his nativity is an idiot is only 
a legal presumption, and is, therefore, open to be rebutted by evidence of capacity. I 
Chitt. Med. Jur. 301-345.—HARGRAVE. Tothe same effect are Brown v. Fisher, 4 Johns. 
Ch. Rep. 441. Christmas v. Mitchell, 3 Iredell Ch. 535. P 

In most of the United States, by the provisions of express statutes, an habitual drunkard 
is placed in the same class with lunatics, and the management of his property taken out 
of his hands. The proceedings to ascertain the fact, and the legal consequences, are in 
general the same as in the case of idiocy and lunacy.—SHARSWooD. 

Helen Keller, an American girl, who is deaf, dumb and blind, has been educated by 
means of her sense of touch. She recently passed the entrance examinations for Harvard 
College. Laura Bridgeman is another exceptional case of what deaf mutes are capable 
of doing. , 

(67) i man might know that he was delivering a deed, and yet the right use of his rea- 
son be so impaired as to leave him no rational understanding concerning the nature of the 
transaction—it must appear that the person had not understanding enough to compre- 
hend the nature, extent and consequence of the contract he was making, in order to ren- 
der it void. Hale v. Hills, 8 Conn. 44 (1830). ; j 

(68) There is no evidence that the moon or moonlight has any influence on the human 
mind. ‘The assertion of Blackstone must be looked upon as one of the curious super- 
stitions of the time. ’ Po ten 

(69) It is not necessary that a person shall have been previously found by inquisition to 
be insane, in order to annul his deed bya suit in equity; in such cases the Court of 
Chancery does not act under its statutory authority to appoint a trustee of the person and 
estate of the lunatic, but in the exercise of its inherent and original power to declare 
such a conveyance void. Pennington v. Thompson, 5 Del. Ch. 364 (1880). An inquist- 
tion found that ‘‘a deaf mute, sixty-five years old, so from infancy, and ignorant, unable 
to read or write, or communicate her ideas to others by signs or otherwise, and unable to 
understand an ordinary business affair, was of sound mind and capable of controlling her 
property by her own selected agent,’ was set aside. Perrine’s Case, 41 N.J. Eq. 411 


(1886). 
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to a very different purpose. For the law always imagines that these acci- 
dental misfortunes may be removed; and therefore only constitutes the crown 
a trustee for the unfortunate persons, to protect their property, and to account 
to them for all profits received, if they recover, or after their decease to their 
representatives. And therefore it is declared by the statute 17 Kdw. II. c. 
10, that the king shall provide for the custody and sustentation of lunatics, 
and preserve their lands and the profits of them for their use, when they 
come to their right mind; and the king shall take nothing to his own use: 
and, if the parties die in such estate, the residue shall be distributed for their 
souls by the advice of the ordinary, and of course (by the subsequent 
amendments of the law of administration) shall now go to their executors or 
administrators. 
*305 | *On the first attack of lunacy, or other occasional insanity, while 
there may be hope of a speedy restitution of reason, it is usual to 
confine the unhappy objects in private custody under the direction of their 
nearest friends and relations; and the legislature, to prevent all abuses inci- 
dent to such private custody, hath thought proper to interpose its authority 
by statute 14 Geo. III. c. 49, (continued by 19 Geo. 111. ¢. 15,) for regu- 
lating private madhouses.(70) But when the disorder is grown permanent, 
and the circumstances of the party will bear such additional expense, it is 
proper to apply to the royal authority to warrant a lasting confinement. 

The method of proving a person ox compos is very similar to that of prov- 
ing him an idiot. ‘The lord chancellor, to whom, by special authority from 
the king, the custody of idiots and lunatics is intrusted, («) upon petition or 
information, grants a commission in nature of the writ de zdiola inquirendo, 
to inquire into the party’s state of mind; and if he be found ox compos, he 
usually commits the care of his person, with a suitable allowance for his 
maintenance, to some friend, who is then called his committee. However, to 
prevent sinister practices, the next heir is seldom permitted to be this com- 
mittee of the person; because it is his interest that the party shouid die. (71) 
But, it hath been said, there lies not the same objection against his next of 
kin, provided he be not his heir; for it is his interest to preserve the lunatic’s 
life, in order to increase the personal estate by savings, which he or his 
family may hereafter be entitled to enjoy.(v) The heir is generally made 
the manager or committee of the estate, it being clearly his interest by good 
management to keep it in condition; accountable, however, to the court of 
chancery, and to the oz compos himself, if he recovers, or otherwise to his 
administrators. 

In this case of idiots and lunatics, the civil law agrees with ours, by assign- 
ing them tutors to protect their persons, and curators to manage their estates. 


(uw) 3 P. Wms. 108. (v) 2P. Wms. 638. 


(70) And made perpetual by 26 Geo. III. c. 91. By that statute, no person shall confine 
more than one lunatic ina house kept for the reception of lunatics, without an annual 
license from the college of physicians or the justices in sessions, under a penalty of soo. 
And if the keeper of a licensed house receive any person as a lunatic, without a certificate 
from a physician, surgeon, or apothecary, that he isa fit person to be received as a lunatic 
he shall forfeit 100/.—Cuirry, 

(71) This rule, that the next of kin of a lunatic, if entitled to his estate upon his death, 
must not be committee of the person, has long ceased to be adhered to. 7 Ves. SOL 
no one will accept the office of committee, a receiver of the lunatic’s estate must be 
appointed with a salary, but who should be considered as committee and give proper 
security as such. I0 Ves. 622. 1 T. & W. 639.—HARGRAVE. 

_ The court may appoint a receiver of the lunatic’s estate before the return of the inqui- 
sition under a commission of lunacy. In the matter of Kenton, 5 Binn. 613. The acts 
of a lunatic before office found are not void, but voidable. Jackson z. Gumace, 2 Cowen 
552. After office found they are void. Pearl v. McDowell, 3 T. 7. Marsh, 658. An 
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But, in another instance, the Roman law goes much beyond the English. 
For, if a man, by notorious prodigality, was in danger of wasting his estate, 
he was looked upon as zon compos, and committed to the care of curators or 
tutors by the preetor.(w) And, by the laws of Solon, such prodigals were 
branded with perpetual infamy.(+) But with us, when a man on an 
inquest of idiocy hath been *returned an unthrift, and not an édiot, Cy) [F306 
no further proceedings have been had. And the propriety of the 
practice itself seems to be very questionable. It was doubtless an excellent 
method of benefiting the individual, and of preserving estates in families; 
but it hardly seems calculated for the genius of a free nation, who claim and 
exercise the liberty of using their own property as they please. ‘‘ Svc utere 
tuo, ut alienum non ledas,”’(72) is the only restriction our laws have given 
with regard to economical prudence. And the frequent circulation and 
transfer of lands, and other property, which cannot be effected without 
extravagance somewhere, are perhaps not a little conducive towards keeping 
our mixed constitution in its due health and vigor. 

This may suffice for a short view of the king’s ordinary revenue, or the 
proper patrimony of the crown; which was very large formerly, and capable 
of being increased to a magnitude truly formidable; for there are very few 
estates in the kingdom that have not, at some period or other since the Nor- 
man conquest, been vested in the hands of the king by forfeiture, escheat, or 
otherwise. But, fortunately for the liberty of the subject, this hereditary 
landed revenue, by a series of improvident management, is sunk almost to 
nothing; and the casual profits arising from the other branches of the census 
regalis are likewise almost all of them alienated from the crown: in order to 
supply the deficiencies of which we are now obliged to have recourse to new 
methods of raising money, unknown to our early ancestors; which methods 
constitute the king’s extraordinary revenue. For, the public patrimony being 
got into the hands of private subjects, it is but reasonable that private contri- 
butions should supply the public service. Which, though it may perhaps 
fall harder upon some individuals, whose ancestors have had no share in the 
general plunder, than upon others; yet, taking the nation throughout, it 
amounts to nearly the same, provided the gain by the extraordinary should 
appear to be no greater than the loss by the ordinary revenue. And, 
perhaps, if every *gentleman in the kingdom was to be stripped of 
such of his lands as were formerly the property of the crown; was 
to be again subject to the inconveniences of purveyances and pre-emption, 
the oppression of forest laws, and the slavery of feodal tenures; and was to 
resign into the king’s hands all his royal franchises of waifs, wrecks, estrays, 
treasure-trove, mines, deodands, forfeitures, and the like, he would find him- 
self a greater loser than by paying his gwofa to such taxes as are necessary 
to the support of government. ‘The thing therefore to be wished and aimed 
at ina land of liberty is by no means the total abolition of taxes, which would 
draw after it very pernicious consequences, and the very supposition of which 


[*307 


(w) Solent pretores, si talem hominem invenerint, qui 
neque tempus neque finem expensarum habet, sed bona 
sua dilacerando et dissipando profundit, curatorem é 
dare, exemplo furiosi: et tamdin erunt ambo. in cura- 
tione, quamdiu vel_furiosus sanitatem, vel ille bonos 
mores, receperit. Ff. 27, 10, 1. [The pretors are 
accustomed, when they find a man who sets no 
pounds to his expenses, but lavishes his fortune in 


acts of dissipation, to appoint him a guardian as 
though he were a madman; and as the madman so 
the spendthrift shall be in wardship until the one 
be restored unto a sanity of mind and the other to 
reformed manners. } 

(x) Potter, Antiq. b 1, c. 26. 

(y) Bro. Abr. tit. Idiot, 4. 


inquisition finding one a lunatic is only prima facie, not conclusive, evidence, against a 


person not a party to it. 
217._-SHARSWOOD. 


Hutchinson v. Sandt, 4 Rawle, 234. 


Drew zw. Clark, 5 Halst. 


(72) [Use your property in such a manner that you injure not that of another. } 
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is the height of political absurdity. For as the true idea of government and 
magistracy will be found to consist in this, that some few men are deputed 
by many others to preside over public affairs, so that individuals may the 
better be enabled to attend their private concerns, it is necessary that those 
individuals should be bound to contribute a portion of their private gains, in 
order to support that government, and reward that magistracy, which protects 
them in the enjoyment of their respective properties. But the things to be 
aimed at are wisdom and moderation, not only in granting, but also in the 
method of raising the necessary supplies; by contriving to do both in such a 
manner as may be most conducive to the national welfare, and at the same 
time most consistent with economy and the liberty,of the subject; who, when 
properly taxed, contributes only, as was before observed,(2) some part of his 
property in order to enjoy the rest. 

These extraordinary grants are usually called by the synonymous names 
of aids, subsidies, and supplies; and are granted, as we have formerly 
seen,(a) by the commons of Great Britain in parliament assembled:(74) 
who, when they have voted a supply to his majesty, and settled the guantum 
of that supply, usually resolve themselves into what is called a committee of 

ways and means, to consider the ways and means of raising the 
*308] supply so voted. And in this committee every “member (though it 

is looked upon as the peculiar province of the chancellor of the 
exchequer) may propose such scheme of taxation as he thinks will be least 
detrimental tothe public. The resolutions of this committee, when approved 
by a vote of the house, are in general esteemed to be, as it were, final and 
conclusive. For, though the supply cannot be actually raised upon the 
subject till directed by an act of the whole parliament, yet no moneyed man 
will scruple to advance to the government any quantity of ready cash, on the 
credit of a bare vote of the house of commons, though no law be yet passed 
to establish it. 

The taxes, which are raised upon the subject, are either annual or per- 
petual. ‘The usual annual taxes are those upon land and malt.(75) 

1. The land-tax, in its modern shape, has superseded all the former 
methods of rating either property, or persons in respect of their property, 
whether by tenths or fifteenths, subsidies on land, hydages, scutages, or 
talliages; a short explication of which will, however, greatly assist us in 
understanding our ancient laws and history. 

Tenths, and fifteenths,(4) were temporary aids issuing out of personal 
property, and granted to the king by parliament. ‘They were formerly the 


(z) Page 282. (a) Page 169. (b) 2Inst.77. 4 Inst. 34. 


(74) Bowyer’s Comm. on Const. Law Eng. (2 ed. 1846) 203. 

(75) ‘‘ Representative and direct taxes shall be apportioned among the several States 
which may be included within this Union, according to their respective numbers, which 
shall be determined by adding to the whole number of free persons, including those 
bound to service for a term of years and excluding Indians not taxed, three-fifths of all 
other persons.’’ Const. U.S. art. 1,s. 2. ‘No capitation or other direct tax shall be 
laid, unless in proportion to the census or enumeration hereinbefore directed to be 
taken.’’ Ibid. s.9. It was decided by the Supreme Court of the United States that a 
duty laid upon carriages for the conveyance of persons was not a direct tax required to 
be apportioned among the several States according to numbers. The better opinion 
seems to be that the direct taxes contemplated by the constitution were only two, 
—viz.: a capitation or poll tax, and a tax on land. 3 Dallas, 171. — SHARSWOOD. 
The tax imposed by sections 27 to 37, inclusive, of the act of 1894, so far asit fallson 
the income of real estate and of personal property, being a direct tax within the 
meaning of the Constitution, and therefore unconstitutional and void because not ap- 
portioned according to representation. Pollock v, Farmers’ Loan and Trust Company 
158 U. S. 601 (1895). 
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real tenth or fifteenth part of all the movables belonging to the subject; when 
such movables, or personal estates, were a very different and a much less 
considerable thing than what they usually are at this day. ‘Tenths are said 
to have been first granted under Henry the Second, who took advantage of 
the fashionable zeal for croisades, to introduce this new taxation, in order to 
defray the expense of a pious expedition to Palestine, which he really or 
seemingly had projected against Saladine, emperor of the Saracens; whence 
it was originally denominated the Saladinetenth.(c) But afterwards fifteenths 
were more usually granted than tenths. Originally the amount of 

these taxes was *uncertain, being levied by assessments new made [*309 
at every fresh grant of the commons, a commission for which is 
preserved by Matthew Paris:(d) but it was at length reduced to a certainty 
in the eighth year of Edward III., when, by virtue of the king’s commission, 
new taxations were made of every township, borough, and city in the 
kingdom, and recorded in the exchequer; which rate was, at the time, the 
fifteenth part of the value of every township, the whole amounting to about 
29,000/., and therefore it still kept up the name of a fifteenth, when, by the 
alteration of the value of money, and the increase of personal property, 
things came to be in a very different situation: so that when, of later years, 
the commons granted the king a fifteenth, every parish in England imme- 
diately knew their proportion of it; that is, the same identical sum that was 
assessed by the same aid in the eighth of Edward III.; and then raised it by 
a rate among themselves, and returned it into the royal exchequer. 

The other ancient levies were in the nature of a modern land-tax: for we 
may trace up the original of that charge as high as to the introduction of our 
military tenures:(€) when every tenant of a knight’s fee was bound, if called 
upon, to attend the king in his army for forty days in every year. But this 
personal attendance growing troublesome in many respects, the tenants found 
means of compounding it, by first sending others in their stead, and in 
process of time by making a pecuniary satisfaction to the crown in lieu of 
it. This pecuniary satisfaction at last came to be levied by assessments, at 
so much for every knight’s fee, under the name of scutages; which appear to 
have been levied for the first time in the fifth year of Henry the Second, on 
account of his expedition to Toulouse, and were then, I apprehend, mere 
arbitrary compositions, as the king and the subject could agree. But this 
precedent being afterwards abused into a means of oppression, (in levying 
scutages on the landholders by the royal authority only, whenever 
our kings went to war, in *order to hire mercenary troops and pay [*310 
their contingent expenses, ) it became thereupon a matter of national 
complaint; and king John was obliged to promise in his magna carta,(/) 
that no scutage should be imposed without the consent of the common 
council of the realm. ‘This clause was indeed omitted in the charters of 
Henry III., where ( g) we only find it stipulated, that scutages should be 
taken as they were used to be in the time of king Henry the Second. Yet 
afterwards, by a variety of statutes under Edward I. and his grandson, (h) 
it was provided, that the king shall not take any aids or tasks, any talliage _ 
or tax, but by the common assent of the great men and commons in parlia- - 
ment. 

Of the same nature with scutages upon knights’ fees were the assessments 
of hydage upon all other lands, and of talliage upon cities and burghs. (2) 
But they all gradually fell into disuse upon the introduction of subsidies, 
about the time of king Richard II. and king Henry IV. These were a tax, 


i F me, i. 32. g) 9 Hen. III. ec. 37. 
} rep ere eerie h) 25 Baw, Leb and 6, 34 Edw. I. st. 4,c.1. | 
\ See t ‘ f these Commentaries. 14 Edw. III. st. 2, ¢. 1. 
9, eae ee uc (i) Madox, Hist. Exch. 480. 
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not immediately imposed upon property, but upon persons in respect of their 
reputed estates, after the nominal rate of 4s. in the pound for lands, and 
2s. 8d. for goods; and for those of aliens in a double proportion. But this 
assessnent was also made according to an ancient valuation; wherein the 
computation was so very moderate, and the rental of the kingdom was sup- 
posed to be so exceeding low, that one subsidy of this sort did not, according 
to Sir Edward Coke,(/) amount to more than 70,000/., whereas a modern 
land-tax, at the same rate, produces two millions. It was anciently the rule 
never to grant more than one subsidy and two fifteenths at a time; but this 
rule was broken through for the first time on a very pressing occasion, the 
Spanish invasion in 1588; when the parliament gave queen Elizabeth two 
subsidies and four fifteenths. Afterwards, as money sunk in value, more 

subsidies were given; and we have an instance in the first parliament 
*311] of 1640, of the king’s desiring twelve subsidies of the *commons, to 

be levied in three years; which was looked upon as a startling pro- 
posal: though lord Clarendon says,(£) that the speaker, Sergeant Glanville, 
made it manifest to the house, how very inconsiderable a sum twelve subsi- 
dies amounted to, by telling them he had computed what he was to pay for 
them himself; and when he named the sum, he being known to be possessed 
of a great estate, it seemed not worth any further deliberation. And indeed, 
upon calculation, we shall find that the total amount of these twelve subsi- 
dies, to be raised in three years, is less than what is now raised in one year 
by a land-tax of two shillings in the pound. 

The grant of scutages, talliages, or subsidies, by the commons, did not 
extend to spiritual preferments; those being usually taxed at the same time 
by the clergy themselves in convocation: which grants of the clergy were 
confirmed in parliament, otherwise they were illegal, and not binding: as 
the same noble writer observes of the subsidies granted by the convocation, 
which continued sitting after the dissolution of the first parliament in 1640. 
A subsidy granted by the clergy was after the rate of 4s. in the pound, 
according to the valuation of their livings in the king’s books; and amounted, 
as Sir Edward Coke tells us,(/) to about 2000/. While this custom con- 
tinued, convocations were wont to sit as frequently as parliaments; but the 
last subsidies thus given by the clergy were those confirmed by statute 
15 Car. II. cap. 10, since which another method of taxation has generally 
prevailed, which takes in the clergy as well as the laity; in recompense for 
which the beneficed clergy have from that period been allowed to vote at the 
election of knights of the shire;(7) and thenceforward also the practice of 
giving ecclesiastical subsidies hath fallen into total disuse. (76) 

The lay subsidy was usually raised by commissioners appointed by the 

crown, or the great officers of state; and therefore in the beginning 
*312] of the civil wars between Charles I. and *his parliament, the latter, 

having no other sufficient revenue to support themselves and their 
measures, introduced the practice of laying weekly and monthly assess- 
ments() of a specific sum upon the several counties of the kingdom; to be 
levied by a pound rate on lands and personal estates; which were occasionally 
continued during the whole usurpation, sometimes at the rate of 120,000/. a 
month, sometimes at inferior rates.(0) After the restoration, the ancient 
method of granting subsidies, instead of such monthly assessments, was twice, 


(j) 4 Inst. 33. bs 29 Noy. 4 March, 1642. 

: Piet S 0) Re Of ae eee assessment, in 1656, is 
. 33. reserved in Se af lecti ki 

tn) Dalt. of Sheriffs, 418, Gilb. Hist. of Exch.c. 4, > TSSEAs Salah San coe 


(76) Sir John Sinclair has given the proportions to be levied upon each county of an 
assessment of 70,000/. a month in the year 1660, in his History of the Public Revenue, 
I part, 189.—CHRISTIAN. For the privilege of representation extended to the clergy in 
legislative assemblies, see Stubb’s Const. Hist. of Eng., vol. ii, P. 622 e¢ seq. 
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and twice only, renewed; viz. in 1663, when four subsidies were granted by 
the temporalty, and four by the clergy; and in 1670, when 800,000/. was 
raised by way of subsidy, which was the last time of raising supplies in that 
manner.(77) For, the monthly assessments being now established by cus- 
tom, being raised by commissioners named by parliament, and producing a 
more certain revenue; from that time forwards we hear no more of subsidies, 
but occasional assessments were granted, as the national emergencies required. 
These periodical assessments, the subsidies which preceded them, and the 
more ancient scutage, hydage, and talliage, were to all intents and purposes 
a land-tax; and the assessments were sometimes expressly called so.(f) Yet 
a popular opinion has prevailed, that the land-tax was first introduced in the 
reign of king William III.; because in the year 1692 a new assessment or 
valuation of estates was made throughout the kingdom; which, though by 
no means a perfect one, had this effect, that a supply of 500,000/. was equal 
to 1s. in the pound of the value of the estates given in. And according to 
this enhanced valuation, from the year 1693 to the present, a period of above 
fourscore years, the land-tax has continued an annual charge upon the sub- 
ject; above half the time at 4s. in the pound, sometimes at 3s., sometimes at 
2s., twice(g) at 1s., but without any total intermission. ‘The medium has 
been 2s. 3d. in the pound, being equivalent with twenty-three ancient 
subsidies, and amounting annually *to more than a million anda [*313 
half of money. ‘The method of raising it, is by charging a particular 

sum upon each county, according to the valuation given in A.D. 1692; and 
this sum is assessed and raised upon individuals (their personal estates, as 
well as real, being liable thereto) by commissioners appointed in the act, being 
the principal landholders of the county, and their officers. 

II. The other annual tax is the malt-tax; which is a sum of 750,000/. 
raised every year by parliament, ever since 1697, by a duty of 6d. in the 
bushel on malt, and a proportionable sum on certain liquors, such as cider 
and perry, which might otherwise prevent the consumption of malt. This is 
under the management of the commissioners of the excise; and is, indeed, 
itself no other than an annual excise, the nature of which species of taxation 
I shall presently explain; only premising at present, that in the year 1760an 
additional perpetual excise of 3d. per bushel was laid upon malt; to the pro- 
duce of which a duty of 15 per cent, or nearly an additional halfpenny per 
bushel, was added in 1779;(78) and that in 1763 a proportionable excise was 


(p) Com. Jour. 26 June, 9 Dec. 1678. (q) In the years 1732 and 1733. 


(77) No subsidies were granted either by the laity or clergy after 1663, 15 Car. II. c. 9 
and 10. The learned judge has been misled by the title to the act of the 22 & 23 Car. II. 
c. 3. in the year 1670, when he declares it was the last time of raising supplies by way of 
subsidy; for the title of it is, ‘‘ An act to grant a subsidy to his majesty for supply of his 
extraordinary occasions;”’ all the material clauses of which are copied verbatim in that 
of the 4 W. and M. c. 1, (the land-tax act;) the act of Charles is not printed in the com- 
mon edition of the Statutes at Large, but it is given at length in Keble’s edition. The 
scheme of taxing landed property was not a novelty; for it was first introduced in the 
time of the commonwealth. ‘The substance of this plan may be seen in an act for an 
assessment to raise 60,000/. a month in Scobell’s Acts, 1656, c. 12. ‘ : 

To those who have leisure and opportunity it might afford entertainment to inquire 
what was the difference of the assessments returned into the exchequer in the years 1656, 
1670, and 1692. For besides the present disproportion in the assessment, necessarily 
arising from a more improved cultivation of land in some counties, it is commonly sup- 
posed that there was an original inequality in the valuation of estates, from the liberality 
or fraud of the owners and assessors in their representations of the value, according to 
their attachment or aversion to the new government.—CHRISTIAN. : 

(78) And in the next year a further additional duty of 6d. a bushel was laid upon malt. 
But by the consolidation act, 27 Geo. III. c. 13, these duties are repealed; and, in lieu of 
them, 93(d. is laid upon every bushel of malt in England, and half as much in Scotland. 
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laid upon cider and perry, but so new-modelled in 1766, as scarce to be worth 
collecting. (79) 

The perpetual taxes are, ; 

I. TShe customs; or the duties, toll, tribute, or tariff, (80) payable upon 
merchandise exported and imported. The considerations upon which this 
revenue (or the more ancient part of it, which arose only from exports) was 
invested in the king, were said to be two:(7) 1. Because he gave the subject 
leave to depart the kingdom, and to carry his goods along with him sy 2 be 
cause the king was bound of common right to maintain and keep up the ports 
and havens, and to protect the merchants from pirates. Some have imagined 
they are called with us customs, because they were the inheritance of the 
king by immemorial usage and the common law, and not granted him by any 

statute:(s) but Sir Edward Coke hath clearly shown,(?) that the 
*314] king’s first claim to them was by *grant of parliament 3 Edw. I., 

though the record thereof is not now extant.(81) And indeed this 
is in express words confessed by statute 25 Edw. I. c. 7, wherein the king 
promises to take no customs from merchants without the common assent of the 
realm, ‘‘ saving to us and our heirs the customs on wool, skins, and leather, 
formerly granted to us by the commonalty aforesaid.’? ‘These were formerly 
called the hereditary customs of the crown; and were due on the exportation 
only of the said three commodities, and of none other; which were styled the 
staple commodities of the kingdom, because they were obliged to be brought 
to those ports where the king’s staple was established, in order to be there 
first rated, and then exported.(z) They were denominated, in the barbarous 


(r) Dyer, 165. (t) 2 Inst. 58, 59. 
(8s) Dyer, 48, pl. 24. u) Dav. 9. 


Sir John Sinclair states, that from Michaelmas 1787 to Michaelmas 1788, the net pro- 
duce of the perpetual excise upon malt was 724,786/.; the annual excise, 603,317/.; the 
duties upon beer, 1,666,152/.; upon British spirits, 509,167/.; sothat barley yielded a clear 
revenue of 3,503,422/. 3 Sinc. 125.—CHRISTIAN. 

(79) Though the land-tax is supposed, and stated in the annual act, to raise, at 4s. in 
the pound, an income of 1,989,673. 7s. 104d. for England; and 47,954/. 1s. 2d. for Scot- 
land; making in all 2,037,627/. 9s. od.: yet Sir John Sinclair shows, with great appear- 
ance of accuracy, that it is so uniformly deficient, that, upon an average, the whole 
amount ought not to beestimated at more than 1,900,000/., and that the annual malt-tax, 
after two very favorable years, ending at Michaelmas 1788, did not average more than 
600,000/. 3 Part, 108, 117,—CHRISTIAN. 

i Binn’s Justice (10 ed. 1895) 82. Bowyer’s Comms. on Const. Law Eng. (2 ed. 1846) 
216. 

(81) Sir Edward Coke cites a letter patent of Edw. I. in which the king recites, that 
the parliament had granted to him and his heirs guedam nova consuetudo [A certain new 
custom] upon wool, skins, and leather; but that merchants paid duties and customs long 
before, appears from the memorable clause in magna charta, upon which Sir Edward 
Coke is there commenting; that clause provides, that all merchants shall have safe con- 
duct throughout England, ad emendum et vendendum sine omnibus malis tolnetis, per 
antiquas et rectas consuetudines; [For buying and selling free from all unjust tolls, 
according to ancient and proper customs;] and he says these are subsidies or customs 
granted by common consent pro bono publico. 2 Inst. 58. They seem to have been 
called customs, from having been paid from time immemorial; and a memorable statute 
in the 21 Edw. I. c. 5, makes that distinction. It states, that several people are appre- 
hensive that the aids, tasks, and prizes, which they had granted for the king’s wars, and 
other occasions, might be turned upon them and their heirs (en servage) into an act of 
slavery; the king therefore declares and grants, that he will not draw such temporary aids 
and taxes into a custom.—CHRISTIAN. 

This idea of an original grant from parliament, has little to recommend it. The 
absence of all record of such a grant would seem to be conclusive evidence that the 
“‘customs”’ as that word is used in the early statutes had been levied by the king without 


any complaint from his barons because the taxes did not, at first, affect the barons, but 
alien residents, 
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Latin of our ancient records, custuma,(v) not conswetudines, which is the 
language of our law whenever it means merely usages. ‘The duties on wool, 
sheepskins, or woolfells, and leather, exported, were called custuma antigua 
sive magna,(82) and were payable by every merchant, as well native as 
stranger; with this difference, that merchant strangers paid an additional 
toll, viz. half as much again as was paid by natives. ‘The custuma parva et 
nova(83) were an impost of 3d. in the pound, due from merchant strangers 
only, for all commodities, as well imported as exported; which was usually 
called the alien’s duty, and was first granted in 31 Edw. I.(w) But these 
ancient hereditary customs, especially those on wool and woolfells, came to 
be of little account, when the nation became sensible of the advantage of a 
home manufacture, and prohibited the exportation of wool by statute 11 
BdwaLilse. 1: 

There is also another very ancient hereditary duty belonging to the crown, 
called the prisage, or butlerage of wines, which is considerably older than the 
customs, being taken notice of in the great roll of the exchequer, 8 Ric. I. 
still extant.(7) Prisage was a right of ‘aking two tons of wine from 
*every ship (English or foreign) importing into England twenty tons [*315 
or more, one before and one behind the mast; which by charter of 
Edward I. was exchanged into a duty of 2s. for every ton imported by mer- 
chant strangers, and called butlerage, because paid to the king’s butler. (_y) 

Other customs payable upon exports and imports were distinguished into 
subsidies, tonnage, poundage, and other imposts. Subsidies were such as 
were imposed by parliament upon any of the staple commodities before men- 
tioned, over and above the custuma antigua et magna, tonnage was a duty 
upon all wines imported over and above the prisage and butlerage aforesaid; 
poundage was a duty imposed ad valorem, at the rate of 12d. in the pound, 
on all other merchandise whatsoever; and the other imposts were such as 
were occasionally laid on by parliament, as circumstances and times re- 
quired.(z) These distinctions are now in a manner forgotten, except by the 
officers immediately concerned in this department; their produce being in 
effect all blended together under the one denomination of the customs. 

By these we understand, at present, a duty or subsidy paid by the mer- 
chant at the quay upon all imported as well as exported commodities, by 
authority of parliament; unless where, for particular national reasons, cer- 
tain rewards, bounties, or drawbacks are allowed for particular exports or 
imports. Those of tonnage and poundage, in particular, were at first granted, 
as the old statutes (and particularly 1 Eliz. c. 10) express it, for the defence 
of the realm, and the keeping and safeguard of the seas, and for the inter- 
course of merchandise safely to come into and pass out of the same. ‘They 
were at first usually granted only for a stated term of years: as, for two 
years in 5 Ric. II.;(@) but in Henry the Sixth’s time they were granted him 
for life by a statute in the thirty-first year of his reign; and again to Edward 
IV. for the term of his life also; since which time they were regularly 
granted to all his successors for life, sometimes at the first, sometimes 
at other subsequent parliaments, till the reign of Charles the *First; [*316 
when, as the noble historian expresses it,() his ministers were not 
sufficiently solicitous for a renewal of this legal grant. And yet these 


”) This appellation seems to be derived from the (x) Madox, Hist. Exch, 526, 582. 
Fiench Sie Rae or coutum, which signifies toll (y) Day. 8. 2 Bulst. 254. Stat. Estr. 16 Edw. I. 
or tribute, and owes its own etymology to the word Com. Jour. 27 April 1689. 
coust, which signifies price, charge, or, as we have Dy Lee wil, Vy, 
adopted it in English, cost. a) Davy. 12. 
(w) 4 Inst. 29. b) Hist. Rebell. b. 3. 


82) [An ancient or great custom. ] 
83) [A new and small custom. ] 
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imposts were imprudently and unconstitutionally levied and taken, without 
consent of parliament, for fifteen years together; which was one of the causes 
of those unhappy discontents, justifiable at first in too many instances, but 
which degenerated at last into causeless rebellion(84) and murder. For as 
in every other, so in this particular case, the king (previous to the commence- 
ment of hostilities) gave the nation ample satisfaction for the errors of his 
former conduct, by passing an act,(c) whereby he renounced all power in the 
crown of levying the duty of tonnage and poundage without the express 
consent of parliament; and also all power of imposition upon any merchan- 
dises whatever. Upon the restoration, this duty was granted to king Charles 
the Second for life, and so it was to his two immediate successors; but now 
by three several statutes, 9 Anne, c. 6, 1 Geo. I. c. 12, and 3 Geo. I.c. 7, it 
is made perpetual, and mortgaged for the debt of the public. ‘The customs 
thus imposed by parliament are chiefly contained in two books of rates, set 
forth by parliamentary authority;(@) one signed by Sir Harbottle Grimston, 
speaker of the house of commons in Charles the Second’s time; and the other 
an additional one signed by Sir Spencer Compton, speaker in the reign of 
George the First, to which also subsequent additions have been made.(85) 


(c) 16 Car, I. ¢c. 8. (d) Stat. 12 CarIL c.4. 11Geo. I. c. 7. 


(84) The causes of resistance were numerous, and to the last hour of the pending treaty 
of Uxbridge some of them existed. Not one of the supposed prerogatives against the 
future exertion of which security was sought by the treaty, but had operated some griev- 
ance upon the subject. The king, at a meeting on the occasion of that treaty, had act- 
ually agreed to sign it; but as the discussion of its several items had been long and late, 
the mere signing was adjourned to eight o’clock the next morning. The unfortunate 
king appeared to part with the commissioners in excellent temper, and with seeming good 
will towards them; they anticipating nothing less than the completion of the treaty. 
But the event showed that they were not justified in placing any reliance upon the mon- 
arch, who, it appears, could not rely upon himself. In the night he received letters from 
the queen, announcing French aid at hand; and, at the time appointed in the morning 
for that purpose, the king refused to sign the treaty. The house was sitting when the 
news of the refusal arrived; disappointment and regret clouded every brow. ‘The event 
is too well known. The king lost his life, but he was not murdered. It became a ques- 
tion of self-preservation and of power, and Cromwell and his supporters prevailed. If 
it be conceded that the death of the first Charles shall rightly be called a murder, how 
are the deaths of lord Stafford, in the subsequent reign, and those of Sir Henry Vane and 
others, to be designated? That the king, a papist, might not seem to favor popery, he 
allowed the poor old peer to be murdered; and, in violation of his word that the life of 
Vane should be spared, the king permitted him to be judicially destroyed. His noble 
teply, when he was urged to become a suppliant to the restored monarch, deserves to be 
remembered :—‘“‘If the king do not think himself more concerned for his honor and his 
word, than I do for my life, they may take it.’”” Noneof these judicialacts are excusable 
on any ground of justice, policy, or expediency; but Charles, had he survived and resumed 
his power, would have immolated more martyrs to liberty than its champions sacrificed 
to those of royalty. Let the student look at the facts; not through Hume’s glazing, or 
Lord Clarendon’s beautiful apology, but through the public events, state papers, and pro- 
ceedings of the period. Then let him turn to the recorded deeds of the profligacy of 
one son, and to those indicating the fatuity of the other; and he will not fail to perceive 
that the subsequent revolution became necessary to the preservation of the state and peo- 
Pee if it was so necessary, then a jean for the resistance, rebellion, if that 
word be thou more appropriate, opposed to this fami inni i 
Bi Cea pprop , Opp ily, beginning with the father, 

(85) In the year 1787, by the 27 Geo. III. c. 13, called the consolidation act, all the 
former statutes imposing duties of customs and excise were repealed with regard to the 
quantum of the duty; and the two books of rates mentioned by the learned judge were 
declared to be of no avail for the future; but all the former duties were consolidated and 
were ordered to be paid according to a new book of rates annexed to that statute, Before 
this act was passed, it could not be supposed that many persons, besides excisemen and 
custom-house officers, could be acquainted with the duties payable upon the different 
articles of commerce. Sir John Sinclair says that French wine was liable to fifteen. and 
French paper to fourteen, different duties, which, of course, lay widely dispersed in so 
many acts of parliament. But now, by this excellent improvement, we can immediately 
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Aliens pay a larger proportion than natural subjects, which is what is now 
generally understooc: by the alien’s duty; to be exempted from which is one 
principal cause of the frequent applications to parliaments for acts of natural- 
ization. (86) 

These customs are then, we see, a tax immediately paid by the merchant, 
although ultimately by the consumer.(87) And yet these are the duties felt 
least by the people; and, if prudently managed, the people hardly consider 
that they pay them at all. For the merchant is easy, being sensible 
he does not pay them for himself; and the consumer, who really *pays [*317 
them, confounds them with the price of the commodity: in the same 
manner as Tacitus observes, that the emperor Nero gained the reputation of 
abolishing the tax upon the sale of slaves, though he only transferred it from 
the buyer to the seller: so that it was, as he expresses it, ‘‘ vemissum magés 
specie, quam Ut: quia, cum venditor pendere juberetur, in partem pretii empt- 
ortbus accrescebat,’’(e)(88) But this inconvenience attends it, on the other 
hand, that these imposts, if too heavy, are a check and cramp upon trade; 
and especially when the value of the commodity bears little or no proportion 
to the quantity of the duty imposed. ‘This, in consequence, gives rise also 


(e) Hist. i. 13. 


find the duty upon the importation or exportation of any article, or what excise duty any 
commodity is subject to, in an alphabetical table. Bullion, wool, and some few other 
commodities, may be imported duty free. All the articles enumerated in the tables or 
book of rates, pay, upon importation or exportation, the sum therein specified, according 
to their weight, number, or measure. And all other goods and merchandise, not being 
particularly enumerated or described, and permitted to be imported and used in Great 
Britain, shall pay upon importation 27/. 10s. per cent. ad valorem, or for every too/. of 
the value thereof; but subject to a draw-back of 25/. per cent. upon exportation. Very 
few commodities pay a duty upon exportation; but where that duty is not specified in 
the tables, and the exportation is not prohibited, all articles may be exported without 
payment of duty, provided they are regularly entered and shipped; but, on failure 
thereof, they are subject to a duty of 5/. 10s. per cent.ad valorem. And to prevent frauds 
in the representation of the value, a very simple and equitable regulation is prescribed 
in the act, viz.: the proprietor shall himself declare the value, and, if this should appear 
not to be a fair and true estimate, the goods may be seized by the proper officer; and four 
of the commissioners of the customs may direct that the owner shall be paid the price 
which he himself fixed upon them, with an advance of Io fer cent. besides all the duty 
which he may have paid; and they may then order the goods to be publicly sold, and, if 
they raise any sum beyond what was paid to the owner and the subsequent expenses, 
one-half of the overplus shall be paid to the officer who made the seizure, and the other 
half to the public revenue. This statute is of infinite consequence to the commercial 
part of the world: it has reduced an important subject from a perfect chaos to such a 
plain and simple form, as to induce every friend to his country to wish that similar 
experiments were made upon other confused and entangled branches of our statute law. 
—CHRISTIAN. : : s 

Mr. Christian would, if living, be gratified on observing the spirit of useful consolida- 
tion now abroad, not a little perhaps excited by himself. Not the revenue-laws only 
very much partake of its influence, but also the bankrupt and criminal laws. The mul- 
tifarious statutes relative to larceny are repealed; and one statute now comprises all 
worth preserving that was scattered through many.—CHITTY. on 

(86) By the 24 Geo. III, sess. 2, c. 16, the petty customs, or additional duty on all the 
goods of aliens or strangers, shall cease, except those which had been granted to the city 
of London. ‘The city of London still retains a trifling duty, called scavage, on the goods 
of aliens. It is an odious and impolitic tax; and it would be honorable to the city of 
London to adopt the liberality of the legislature, and to relinquish it.—CHRISTIAN. ; 

(87) In the United States this subject has been one of the lines dividing the two great 
political parties, viz., the Democratic and Republican, the former contending for the 
policy of tariff for revenue only, while the latter holds that it is necessary for the welfare 
of the country at large to have a high protective tariff. At the present time the discussion 
is generally upon the economic issues involved. _ 

88) [‘‘Remitted rather in appearance than reality, for when the seller was ordered to 
pay it, he enhanced proportionally the price to the buyers.’’] 
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to smuggling, which then becomes a very lucrative employment; and its 
natural and most reasonable punishment, viz. confiscation of the commodity, 
is in such cases quite ineffectual; the intrinsic value of the goods, which is all 
that the smuggler has paid, and therefore all that he can lose, being very 
inconsiderable when compared with his prospect of advantage in evading the 
duty. Recourse must therefore be had to extraordinary punishments to pre- 
vent it, perhaps even to capital ones; which destroys all proportion of punish- 
ment,(/) and puts murderers upon an equal footing with such as are really 
guilty of no natural, but merely a positive, offence. 

There is also another ill consequence attending high imposts on merchan- 
dise, not frequently considered, but indisputably certain; that the earlier any 
tax is laid on a commodity, the heavier it falls upon the consumer in the end; 
for every trader through whose hands it passes must have a profit, not only 
upon the raw material and his own labor and time in preparing it, but also 
upon the very tax itself which he advances to the government; otherwise he 
loses the use and interest of the money which he so advances. ‘To instance, 
in the article of foreign paper. The merchant pays a duty upon importation, 
which he does not receive again till he sells the commodity, perhaps at the 

end of three months. He is therefore equally entitled to a profit 
*318| upon that duty *which he pays at the custom-house, as to a profit 

upon the original price which he pays to the manufacturer abroad, 
and considers it accordingly in the price he demands of the stationer. When 
the stationer sells it again, he requires a profit of the printer or bookseller 
upon the whole sum advanced by him to the merchant; and the bookseller 
does not forget to charge the full proportion to the student or ultimate con- 
sumer; who therefore does not only pay the original duty, but the profits of 
these three intermediate traders, who have successively advanced it for him. 
This might be carried much further in any mechanical or more complicated 
branch of trade. (89) 

II. Directly opposite in its nature to this is the excise duty,(90) which is 
an inland imposition, paid sometimes upon the consumption of the commod- 
ity, or frequently upon the retail sale, which is the last stage before the con- 
sumption. ‘This is doubtless, impartially speaking, the most economical 
way of taxing the subject; the charges of levying, collecting, and managing 
the excise duties, being considerably less in proportion than in other branches 
of the revenue.(g1) It also renders the commodity cheaper to the consumer 


(f) Montesq. Sp. L. b. 18, ¢. 8. 


(89) ‘‘ Congress shall have power to lay and collect taxes, duties, imposts, and excises, 
to pay the debts and provide for the common defence and general welfare of the United 
States; but all duties, imposts, and excises shall be uniform throughout the United 
States.” Const. U.S. art. 1,s.8. ‘‘No tax or duty shall be laid on articles exported 
from any State. No preference shall be given, by any regulation of commerce or revenue, 
to the ports of one State over those of another; nor shall vessels bound to or from one 
State be obliged to enter, clear, or pay duties in another.”” Id.s.9. ‘‘No State shall, 
without the consent of Congress, lay any imposts or duties on imports or exports, except 
what may be absolutely necessary for executing its inspection law; and the nett produce 
of all duties and imposts laid by any State on imports or exports shall be for the use of 
the treasury of the United States; and allsuch laws shall be subject to the revision and 
control of Congress. No State shall, without the consent of Congress, lay any duty on 
tonnage.” Id. s. 10.—SHARSWOOD. 

(90) The income tax or duties laid by secs. 105-6 and 120 of the Act of June 30, 1864, 
and the amendment of July 13, 1866, upon the amounts insured, renewed or continued 
by insurance companies upon the gross amounts of premiums received, and assess- 
ments made by them, and also upon dividends, incomes, etc., is not a direct tax, but a 
duty on excise. Pacif. Ins. Co. v. Soule, 7 Wall. (U. S.) 445 (1868). Bowyer’s Comm. 
on Const. Law Eng. (2 ed. 1846) 219. 

_ (91) Sir John Sinclair has calculated that the expense of collecting the duties of excise 
is 54 per cent., the customs 105, stamps 37%, salt 654, and the land-tax less than 3 per 
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than charging it with customs to the same amount would do ; for the reason 
just now given, because generally paid in a much later Stage ofmit. «But 
at the same time, the rigor and arbitrary proceedings of excise laws seem 
hardly compatible with the temper of a free nation. For the frauds that 
might be committed in this branch of the revenue, unless a strict watch is 
kept, make it necessary, wherever it is established, to give the officers the 
power of entering and searching the houses of such as deal in excisible com- 
modities at any hour of the day, and, in many cases, of the night likewise. 
And the proceedings in case of transgressions are so summary and sudden, 
that aman may be convicted in two days’ time in the penalty of many 
thousand pounds by two commissioners or justices of the peace, to the total 
exclusion of the trial by the jury, and disregard of the common 

law.(92) For which reason, though lord *Clarendon tells us, (g) [319 
that to his knowledge the earl of Bedford (who was made lord treas- 

urer by king Charles the First, to oblige his parliament) intended to have 
set up the excise in England, yet it never made a part of that unfortunate 
prince’s revenue; being first introduced, on the model of the Dutch prototype, 
by the parliament itself, after its rupture with the crown. Yet such was the 
opinion of its general unpopularity, that when in 1642 ‘‘aspersions were 
cast by malignant persons upon the house of commons, that they intended 
to introduce excises, the house for its vindication therein did declare, that 
these rumors were false and scandalous, and that their authors should be 
apprehended and brought to condign punishment.’’(4) However, its origi- 
nal(z) establishment was in 1643, and its progress was gradual; being at first 
laid upon those persons and commodities where it was supposed the hardship 
would be least perceivable, viz. the makers or vendors of beer, ale, cider, and 
perry,(£) and the royalists at Oxford soon followed the example of their 
brethren at Westminster by imposing a similar duty; both sides protesting 
that it should be continued no longer than to the end of the war, and then be 
utterly abolished.(7) But the parliament at Westminster soon after imposed 
it on flesh, wine, tobacco, sugar, and such a multitude of other commodities, 
that it might fairly be denominated general: in pursuance of the plan laid 
down by Mr. Pymme, (who seems to have been the father of the excise,) in 
his letter to Sir John Hotham,(m) signifying, ‘‘that they had proceeded in 
the excise to many particulars, and intended to go on further; but 
that it *would be necessary to use the people to it by little and little.” 
And afterwards, when the nation had been accustomed to it for a 
series of years, the succeeding champions of liberty boldly and openly de- 
clared, ‘‘the impost of excise to be the most easy and indifferent that could 


[*320 


(g) Hist. b. 3. 

h) Com. Jour. 8 Oct. 1642. 

4) The translator and continuator of Petavius’s 
Chronological History (Lond. 1659, fol.) informs us 
that it was first moved for, 25 March, 1648, by Mr. 
Prynne. And it appears from the journals of the 
commons, that on that day the house resolved itself 
into a committee, to consider of raising money, in 
consequence of which the excise was afterwards 
voted. But Mr. Prynne was not a member of par- 


liament till 7 Noy. 1648; and published, in 1654, ‘‘A 
protestation against the illegal, detestable, and oft- 
condemned tax and extortion of excise in general.” 
It is probably therefore a mistake of the printer for 
Mr. Pymme, who was intended for chancellor of the 
exchequer under the earl of Bedford. Lord Clar. b. 7. 

(k) Com. Jour. 17 May, 1643. 

t) Lord Clar. b. 7. 

eR 80 May, 1648. Dugdale, of the Troubles, 120. 


cent. and that the average expense of collecting the whole revenue is 7% per cent. Hist. 


Rev. 3 part, 162.—CHITTY. 


(92) See the jurisdiction of the commissioners and pees of the peace in cases of excise 


in Burn’s Justice, title Hxcise. 


The grievances o 


the excise, perhaps, exist more in 


apprehension than in reality. Actions and prosecutions against officers, commissioners, 
and justices, for misconduct in excise cases, are very rarely heard of in courts of law. It 
is certainly an evil that a fair dealer cannot have the benefit of any secret improvement 
in the management of his trade or manufactory; yet perhaps it is more than an equiva- 
lent to the public at large, that, by the survey of the excise, the commodity is preserved 


from many shameful adulterations, as experi 


subject to the excise laws.—CHRISTIAN. 


ence has fully proved since wine was made 
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be laid upon the people;’’(z) and accordingly continued it during the whole 
usurpation. Upon king Charles’s return, it having then been long established, 
and its produce well known, some part of it was given to the crown, in 12 
Car. II., by way of purchase (as was before observed) for the feodal tenures 
and other oppressive parts of the hereditary revenue. But, from its first 
original to the present time, its very name has been odious to the people of 
England. It has nevertheless been imposed on abundance of other commodi- 
ties in the reign of king William III. and every succeeding prince, to support 
the enormous expenses occasioned by our wars on the continent. Thus 
brandies and other spirits are now excised at the distillery; printed silks and 
linens, at the printers; starch and hair powder, at the maker’s; gold and 
silver wire, at the wiredrawer’s; plate in the hands of the vendor, who pays 
yearly for a license to sell it; lands and goods sold by auction, for which a 
pound-rate is payable by the auctioneer, who also is charged with an annual 
duty for his license; and coaches and other wheel-carriages, for which the 
occupier is excised, though not with the same circumstances of arbitrary strict- 
ness as in most of the other instances. ‘To these we may add coffee and tea, 
chocolate and cocoa-paste, for which the duty is paid by the retailer; all arti- 
ficial wines, commonly called sweets; paper and pasteboard, first when made, 
and again if stained or printed; malt, as before mentioned; vinegars; and the 
manufacture of glass; for all which the duty is paid by the manufacturer: 
hops, for which the person that gathers them is answerable; candles and soap, 
which are paid for at the maker’s; malt liquors brewed for sale, which are 
excised at the brewery; cider and perry, at the vendor’s; and leather and 
skins, at the tanner’s;—a list, which no friend to his country would wish to 
see further increased.(93) 
R20 | *III. I proceed therefore to a third duty, namely, that upon 
salt; which is another distinct branch of his majesty’s extraordi- 
nary revenue, and consists in an excise of 35. 4d. fer bushel imposed 
upon all salt, by several statutes of king William and other subsequent 
reigns. This is not generally called an excise, because under the manage- 
ment of different commissioners: but the commissioners of the salt duties 
have by statute 1 Anne, c. 21 the same powers, and must observe the same 
regulations, as those of other excises. This tax had usually been only tem- 
porary; but by statute 26 Geo. II. c. 3 was made perpetual. (94) 

IV. Another very considerable branch of the revenue is levied with greater 
cheerfulness, as, instead of being a burden, it is a manifest advantage to the 
public. I mean the post-office, or duty for the carriage of letters. As we 
have traced the original of the excise to the parliament of 1643, so it is but 
justice to observe that this useful invention owes its first legislative establish- 


(n) Ord. 14 Aug. 1649, c. 50. Scobell, 72. Stat. 1656, c. 19. Scobell, 453. 


_ (93) An income tax within the meaning of the constitution, must be appor- 
tioned among the several states in proportion to their inhabitants. Foster and Abbot’s 
Income Tax Law of 1894, p. 14 (1895), citing Hylton v. U. S., 3 Dall. 171; Pacific Ins. 
Co. v. Soule, 7 Wall. 433; Veazie Bank v. Fenno, 8 Wall. 533; Scholey v. Rew, 23 
Wall. 331; Nat. Bank uv. U. S., ror U. S. (1880); Springer v. U. S., 102 U. S. 586 1881). 
See on this subject an article by Mr. Robt. Sewell, 28 Amer. L. R. 808 and one y Mr. 
C. J. Patterson in the N. Y. Sum, December 13, 1894. Pollock v. The Farmers Loan & 
Trust Co., 158 U. S. 601 (1895). 

_ See Taxation under U. 5S. Int. Rev. System, F. C. Howe (1896). Excise and other 
internal taxes were levied during the administrations of Washington and John Adams to 
meet the Revolutionary war debt, and during that of Madison to pay the expense of the 
war of 1812. In 1861 these taxes were again demanded by the exigencies of the Civil 
war and were levied in various forms until 1871. 

(94) The duty has been reduced so that it may be said to exist only in name. 
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ment to the same assembly. It is true, there existed postmasters in much 
earlier times: but I apprehend their business was confined to the furnishing 
of post-horses to persons who were desirous to travel expeditiously, and to 
the despatching of extraordinary pacquets upon special occasions. King 
James I. originally erected a post-office under the control of one Matthew 
De Quester or De I’ Equester for the conveyance of letters to and from foreign 
parts; which office was afterwards claimed by lord Stanhope,(o) but was 
confirmed and continued to William Frizell and Thomas Witherings by king 
Charles I., A.D. 1632, for the better accommodation of the English mer- 
chants.(f) In 1635, the same prince erected a letter-office for England 
and Scotland, under the direction of the same Thomas Witherings, and 
settled certain rates of postage:(g) but this extended only to a few of the 
principal roads, the times of carriage were uncertain, and the postmasters on 
each road were required to furnish the mail with horses at the rate 

of 2%d. a mile. *Witherings was superseded, for abuses in the [*322 
exertion of both his offices, in 1640; and they were sequestered into 

the hands of Philip Burlamachy, to be exercised under the care and over- 
sight of the king’s principal secretary of state.(7) On the breaking out of 
the civil war, great confusions and interruptions were necessarily occasioned 
in the conduct of the letter-office. And, about that time, the outline of the 
present more extended and regular plan seems to have been conceived by 
Mr. Edmond Prideaux, who was appointed attorney-general to the common- 
wealth after the murder of king Charles. He was chairman of a committee 
in 1642 for considering what rates should be set upon inland letters;(s) and 
afterwards appointed postmaster by an ordinance of both the houses,(¢) in 
the execution of which office he first established a weekly conveyance of 
letters into a// parts of the nation; («) thereby saving to the public the charge 
of maintaining postmasters to the amount of 7000/. fer annum. And, his 
own emoluments being probably very considerable, the common council of 
London endeavored to erect another post-office in opposition to his; till 
checked by a resolution of the house of commons,(w) declaring that the 
office of postmaster is and ought to be in the sole power and disposal of the 
parliament. ‘This office was afterwards farmed by one Manley in 1654. (x) 
But, in 1657, a regular post-office was erected by the authority of the Pro- 
tector and his parliament,(95) upon nearly the same model as has been ever 
since adopted, and with the same rates of postage as continued till the reign 
of queen Anne.(y) After the restoration, a similar office, with some im- 
provements, was established by statute 12 Car. II. c. 35, but the rates of 
letters were altered, and some further regulations added,(96) by the statutes 


tech. Rep. 87. (t) Ibid. 7 Sept. 1644. 
fe ee Ped. 385. u) Ibid. 21 March, 1649. 
q) Ibid. 650. 20 Rym. 192. w) Ibid 24 March, 1649. 
r) 20 Rym. 429. 4 Seobell, 358. 
s) Com. Jour. 28 March, 1642. y) Com. Jour. 9 June, 1657. Scobell, 511. 


(95) The preamble of the ordinance states that the establishing one general post-office, 
besides the benefit to commerce and the convenience of conveying public despatches, 
“‘ will be the best means to discover and prevent many dangerous and wicked designs 

gainst the commonwealth.”’ f, , 
*erhe Les of having the correspondence of the kingdom under the inspection of gov- 
ernment is still continued; for, by a warrant from one of the principal secretaries of 
state, letters may be detained and opened; but if any person shall wilfully detain or 
open a letter delivered to the post-office without such authority, he shall forfeit 20/, and 
be incapable of having any future employment in the post-office. 9 Anne, C. I0, S. 40. 
But it has been decided that no person 1s eae to this penalty but those who are 

in the post-office. 5 T. R. 101.—CHRISTIAN. ; 
See oe tenia in his Pree before the House of Commons, said that the 
‘‘ money paid for the postage of letters was not in the nature of a tax, but was a quantum 
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g Anne, c. 10, 6 Geo. I. c. 21, 26 Geo. II. c. 12, § Geo. III. c. 25, and 
7 Geo. III. c. 50, and penalties were enacted, in order to confine the car- 

riage of letters to the public office only, except in some few cases: a 
+323] provision which is absolutely necessary; for nothing but *an exclu- 

sive right can support an office of this sort:(97) many rival inde- 
pendent offices would only serve to ruin one another. ‘The privilege of 
letters coming free of postage, to and from members of parliament, was 
claimed by the house of commons in 1660, when the first legal settlement 
of the present post-office was made;(z) but afterwards dropped, (a) upon a 
private assurance from the crown, that this privilege should be allowed the 
members.(4)(98) And accordingly a warrant was constantly issued to the 
postmaster-general,(c) directing the allowance thereof, to the extent of two 
ounces in weight: till at length it was expressly confirmed by statute 4 Geo. 
III. c. 24; which adds many new regulations, rendered necessary by the 
great abuses crept into the practice of franking;(99) whereby the annual 


z) Com. Jour. 17 Dec. 1660. {2) Ibid. 16 Apr. 1735. 
a) Ibid. 22 Dec. 1660. c) Ibid. 26 Feb. 1734. 


meruit or remuneration for a service done.’’—If a single company were entrusted with 
the exclusive privilege of performing the functions of post-office, the inconveniences of 
monopoly (already felt, begun to be felt in the case of railroads, ) would result from such 
an arrangement; and there are besides, obvious reasons against entrusting the corres- 
pondence of the whole kingdom to any private person or body. Bowyer’s Comm. on 
Const. Law Eng (2 ed. 1846) 221. 

(97) ‘‘In England and in America postmasters are mere public officers appointed 
by and responsible to the government, and contracts made by them officially, are public, 
not private contracts, and are binding on the government and not on them personally.” 
Story on Bailments, 427 (9 ed. 1878). 

(98) The following account of it in the 23 vol. Parl. Hist. p. 56, is curious, and proves 
what originally were the sentiments of the two houses respecting this privilege. 
“Colonel Titus reported the bill for the settlement of the the post-office, with the amend- 
ments; Sir Walter Carle delivered a proviso for the letters of all members of parliament 
to go free during their sitting: Sir Heneage Finch said it was a poor mendicant proviso, 
and below the honor of the house. Mr. Prynne spoke also against the proviso: Mr, 
Bunckley, Mr. Boscawen, Sir George Downing, and Sergeant Charlton, for it; the latter 
saying, ‘The council’s letters went free.’ The question being called for, the speaker, 
Sir Harbottle Grimstone, was unwilling to put it, saying he was ashamed of it; never- 
theless, the proviso was carried, and made part of the bill, which was ordered to be 
engrossed.’’? ‘This proviso the lords disagreed to, and left it out of the bill; and the com- 
mons agreed to their amendment. 3 Hats. 82,—CHRISTIAN. 

(99) By the 35 Geo. III. c. 53, no letter directed by or to any member shall go free, which 
shall exceed one ounce in weight, nor any letter directed by a member, unless he is 
within twenty miles of the post-town from which it is to be sent on the day, or the day 
before the day, on which it is put into the post-office. And no member shall send more 
than ten or receive more than fifteen letters in one day free from postage. Single letters 
sent and received by the non-commissioned officers and private men in the navy and 
army, under certain restrictions, shall be subject only to the postage of one penny each. 
By 42 Geo. III. c. 63, these acts are extended to the members of the united kingdom. It 
has been decided that under these statutes a Roman Catholic peer is not entitled to send 
or receive letters free from postage. Lord Petre v. Lord Auckland, postmaster-general. 
2 Bos. & Pull. 139.—CHRISTIAN, 

_ As commerce and education increased, the charge made by the government for convey- 
ing letters from one part of the kingdom to another was felt to be unnecessarily high 
with reference to the expense of conveying and distributing letters, and at the same time 
to lead to numerous petty frauds and evasions of the statutes relating to the post office. 
The result of along inquiry and full discussion in parliament was the establishment, in 
1840, of the existing system of a uniform rate, beginning at one penny and increasing 
according to weight. The privilege of members of parliament was at the same time 
abolished. 2 & 3 Vict. c. §2; 3 & 4 Vict. c. 96; ro & 11 Vict. c. 85. Facilities are also 
now given for the transmission of printed periodical publications and other works at still 
lower rates. Newspapers, which were formerly liable to a stamp duty and were carried 
free by the post-office, are now charged with postage in lieu of the abolished stamp duty 
18 & 19 Vict. c. 27.—KERR. : 
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amount of franked letters had gradually increased, from 23,600/. in the year 
1715, to 170,700/. in the year 1763.(d@) There cannot be devised a more 
eligible method than this of raising money upon the subject: for therein both 
the government and the people find a mutual benefit. ‘The government 
acquires a large revenue; and the people do their business with greater ease, 
expedition, and cheapness, than they would be able to do if no such tax 
(and of course no such office) existed. (100) 

V. A fifth branch of the perpetual revenue consists in the stamp duties, (101) 
which are a tax imposed upon all parchment and paper whereon any legal 
proceedings, or private instruments of almost any nature whatsoever, are 
written; and, also, upon licenses for retailing wines, letting horses to hire, 
. and for certain other purposes; and upon all almanacs, newspapers, advertise- 
ments, cards, dice, and pamphlets containing less than six sheets of paper. 
‘These imposts are very various, according to the nature of the thing stamped, 
rising gradually from a penny to ten pounds. ‘This is also a tax, which 
though in some instances it may be heavily felt, by greatly increasing the 
expense of all mercantile as well as legal proceedings, yet, if moderately 
imposed, is of service to the public in general, by authenticating 
*instruments, and rendering it much more difficult than formerly to [*324 
forge deeds of any standing; since, as the officers of this branch of 
the revenue vary their stamps frequently, by marks perceptible to none but 
themselves, a man that would forge a deed of king William’s time must 
know and be able to counterfeit the stamp of that date also. In France and 
some other countries the duty is laid on the contract itself, not on the instru- 
ment in which it is contained; (as, with us too, besides the stamps on the 
indentures, a tax is laid by statute 8 Anne, c. 9, of 6d. in the pound, upon 
every apprentice-fee, if it be 50/. or under; and ts. in the pound, if it bea 
greater sum, ) but this tends to draw the subject into a thousand nice disqui- 
sitions and disputes concerning the nature of his contract, and whether 
taxable or not; in which the farmers of the revenue are sure to have the 
advantage.(¢)(102) Our general method answers the purposes of the state 


(d) Ibid, 28 March, 1764. (e) Sp. of L. b. xiii. c. 9. 


For the present law regulating postal services in England, see Chitty’s Eng. Stat., vol. 
g, title Post Office. In the United States the following matter may be sent by mail free 
of charge: All public documents, printed by order of Congress; the Congressional Record, 
and speeches contained therein, franked by members of Congress, the secretary of the 
Senate, or clerk of the House; seeds sent by the commissioner of agriculture, or any 
member of Congress, proceeding from that office; all periodicals sent to subscribers 
within the county where printed; letters and packages relating exclusively to business of 
the United States government, mailed only by officers of the same; publications required 
to be mailed to the librarian of Congress by copyright law, and letters and parcels mailed 
by the Smithsonian Institution. Acts of Congress, 1874. : 

(100) It was determined so long ago as the 13 W. III. by three of the judges of the 
court of King’s Bench, though contrary to the pertinacious opinion of lord C. J. Holt, 
that no action could be maintained against the postmaster-general for the loss of bills or 
articles sent in letters by the post. 1 Ld. Raym. 646. Comyns, Ioo, etc. A similar 
action was brought against lord Le Despencer and Mr. Carteret, postmaster-general, in 
1778, and the non-liability of these officers seems as fully established as if it had been 
declared by the full authority of parliament. Cowp. 754. 

For this reason it is recommended, by the secretary of the post-office, to cut bank- 
notes and to send one half ata time. This is the only safe mode of sending bank-notes, 
as the bank would never pay the holder of that half which had been fraudently obtained. 

Postmasters are bound to deliver the letters to the inhabitants of a country town 
within the usual and established limits of the town, without any addition to the rate of 
postage. 5 Burr. 2709, 2 Bl. Rep. 906. Cowp. 182.—CHRISTIAN. 

(101) Bowyer’s Comm. on Const. Law Eng. (2 ed. 1846) 222. ; 

(102) It is considered a rule of construction of revenue acts, in ambiguous cases, to lean 
in favor of the revenue. ‘This rule is agreeable to good policy and the public interests; 
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as well, and consults the ease of the subject much better. The first institution 
of the stamp duties was by statute 5 & 6 W. and .M.c. 21, and they have 
since in many instances been increased to ten times their original amount. 

VI. A sixth branch is the duty upon houses and windows. As early as. 
the conquest, mention is made in domesday book of fumage or fuage, 
vulgarly called smoke-farthings; which were paid by custom to the king for 
every chimney in the house. And we read that Edward the Black Prince, 
(soon after his successes in France, ) in imitation of the English custom, 
imposed a tax of a florin upon every hearth in his French dominions. (fp 
But the first parliamentary establishment of it in England was by statute 
13 & 14 Car. II. c. 10, whereby an hereditary revenue of 2s. for every hearth, 
in all houses paying to church and poor, was granted to the king forever. 
And, by subsequent statutes for the more regular assessment of this tax, the 
constable and two other substantial inhabitants of the parish, to be appointed 

yearly, (or the surveyor, appointed by the crown, together with such 
*325] constable or other public officers, ) were, once in every *year, empow- 

ered to view the inside of every house in the parish. But, upon the 
revolution, by statute 1 W. and M. st. 1, c. 10, hearth-money was declared 
to be ‘not only a great oppression to the poorer sort, but a badge of slavery 
upon the whole people, exposing every man’s house to be entered into, and 
searched at pleasure, by persons unknown to him; and therefore, to erect a 
lasting monument of their majesties’ goodness in every house in the kingdom, 
the duty of hearth-money was taken away and abolished.’’ ‘This monument 
of goodness remains among us to this day: but the prospect of it was some- 
what darkened, when in six years afterwards, by statute 7 W. III. c. 18, a 
tax was laid upon all houses (except cottages) of 2s. now advanced to 3s., 
per annum, and a tax also upon all windows, if they exceeded nine, in such 
house. Which rates have been from time to time(g) varied, being now 
extended to all windows exceeding six: and power is given to surveyors, 
appointed by the crown, to inspect the outside of houses, and also to pass 
through any house two days in the year, into any court or yard, to inspect 
the windows there. A new duty from 6d. to 1s. in the pound, was also 
imposed by statutes 18 Geo. III. c. 26, and 19 Geo. III. c. 59, on every 
dwelling-house inhabited, together with the offices and gardens therewith 
occupied: which duty, as well as the former, is under the direction of the 
commissioners of the land-tax. 

VII. The seventh branch of the extraordinary perpetual revenue is a duty 
of 21s. per annum for every male servant retained or employed in the several 
capacities specifically mentioned in the act of parliament, and which almost 
amount to a universality, except such as are employed in husbandry, trade, 
or manufactures. ‘This was imposed by statute 17 Geo. III. c. 39, amended 
by 19 Geo. III. c. 59, and is under the management of the commissioners of 
the land and window tax.(103) 

VIII. An eighth branch is the duty arising from licenses to hackney 
coaches and chairs in London and the parts adjacent. In 1654 two hundred 
hackney coaches were allowed within London, Westminster, and six miles 
round, under the direction of the court of aldermen.(#) By statute 13 & 14 
Car. II. c. 2, four hundred were licensed; and the money arising thereby was 
= Jes Un. Hist. xxiii. 463. Spelm. Gloss. tit. Te Sent 31 Geo. IT. c, 22. 2 Geo. 


: Geo. 
(Rk) Scobel], 313. 


but, beyond that, which may be regarded as established law, no one can ever be said to 
have an undue advantage in our courts.—CHRISTIAN. 

(103) Re-enacted by 48 Geo. III. c. 55 and 52 Geo. III. c. 93, and reduced to its present 
rate by the 41 Geo. IV.c. 11. By the 4 & 5 W. IV. c. 73, ¢3, for male servants under 
eighteen years of age no duty is paid.—_STHWwarRtT. 
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applied to repairing the streets.(¢) This number was increased to seven 
hundred by statute 5 W. and M.c. 22, and the duties vested in the crown: 
and by statute 9 Anne, c. 23, and other subsequent statutes for their govern- 
ment,(j ) there are now a thousand licensed coaches and four hundred 
chairs. This revenue is governed by commissioners of its own, and 

*is, in truth, a benefit to the subject, as the expense of it is felt by [*326 
no individual, and its necessary regulations have established a com- 

petent jurisdiction, whereby a very refractory race of men may be kept in 
some tolerable order. 

IX. The ninth and last branch of the king’s extraordinary perpetual 
revenue is the duty upon offices and pensions; consisting in an annual pay- 
ment of 1s. in the pound (over and above all other duties)(Z) out of all 
salaries, fees, and perquisites, of offices and pensions payable by the crown, 
exceeding the value of 100/. per annum. This highly popular taxation was 
imposed by statute 31 Geo. II. c. 22, and is under the direction of the com- 
missioners of the land-tax. 

The clear net produce of these several branches of the revenue, after all 
charges of collecting and management paid, amounts at present annually to 
about seven millions and three-quarters sterling; besides more than two mil- 
lions and a quarter raised by the land and malt tax. How these immense 
sums are appropriated is next to be considered. And this is, first and prin- 
cipally, to the payment of the interest of the national debts. 

In order to take a clear and comprehensive view of the nature of this 
national debt, it must first be premised, that after the revolution, when our 
new connections with Europe introduced a new system of foreign politics, 
the expenses of the nation, not only in settling the new establishment, but in 
maintaining long wars, as principals, on the continent, for the security of the 
Dutch barrier, reducing the French monarchy, settling the Spanish succes- 
sion, supporting the house of Austria, maintaining the liberties of the Ger- 
manic body, and other purposes, increased to an unusual degree: insomuch 
that it was not thought advisable to raise all the expenses of any one year by 
taxes to be levied within that year, lest the unaccustomed weight of them 
should create murmurs among the people. It was therefore the policy of the 
times to anticipate the revenues of their posterity, by borrowing immense 
sums for the current service of the state, and to lay no more taxes upon the 
subject than would suffice to pay the annual interest of the sums so 
borrowed: by this means converting *the principal debt into a new [*327 
species of property, transferable from one man to another at any — 
time and in any quantity; a system which seems to have had its original in 
the state of Florence, A.D. 1344: which government then held about 
60,000/. sterling: and, being unable to pay it, formed the principal into an 
aggregate sum, called metaphorically a mount or bank, the shares whereof 
were transferable like our stocks, with interest at five per cent., the prices 
varying according to the exigencies of the state. (4) This policy of the Eng- 
lish parliament laid the foundation of what is called the national debt: for a 
few long annuities created in the reign of Charles IT. will hardly deserve that 
name. And the example then set has been so closely followed during the 
long wars in the reign of queen Anne, and since, that the capital of the 
national debt (funded and unfunded) amounted at the close of the session in 

(2) Gom. Jour. 14 Feb, 1661. oo 1. 0.15. 7Ge0. 2s. 11Geo. 1. 17, and 12 Geo, Lc. 2. This mil 


G A lion, being charged on this particular fund, is not 

12 Geo tit ae Deen oer oe eoneidered as Bi part of the national Cones . A 
: ious t i i . in the l) Pro tempore, pro spe, pro commodo, minuitur 

Oo Bea cee ne all ase ae ee preiaini c aque augescit, Aretin. [Their price 
Seal oatanies? fees, and wages of all offices of was lessened and increased according to time, ex- 
profit. granted by or ‘derived from the crown, in pectation, or advantage.] See Mod. Un, Hist. xxxvi, 
order to pay the interest at the rate of three per cent 6. 
on one million, which was raised for discharging 
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June, 1777, to about an hundred and thirty-six millions:(104) to pay the 
interest of which, together with certain annuities for lives and years, and the 
charges of management, amounting annually to upwards of four millions and 
three-quarters, the extraordinary revenues just now enumerated (excepting 
only the land-tax and annual malt-tax) are in the first place mortgaged, and 
made perpetual by parliament. Perpetual, I say; but still redeemable by the 
same authority that imposed them: which, if it at any time can pay off the 
capital, will abolish those taxes which are raised to discharge the interest. 
By this means the quantity of property in the kingdom is greatly increased 
in idea, compared with former times; yet, if we coolly consider it, not at all 
increased in reality. We may boast of large fortunes, and quantities of 
money in the funds. But where does this money exist? It exists only in 
name, in paper, in public faith, in parliamentary security; and that is un- 
doubtedly sufficient for the creditors of the public to rely on. But then what 
is the pledge which the public faith has pawned for the security of these 
debts? ‘The land, the trade, and the personal industry of the subject; from 
which the money must arise that supplies the several taxes. In these, 
**328] therefore, and these only, the property of the public “creditors does 
really and intrinsically exist; and of course the land, the trade, and 
the personal industry of individuals, are diminished in their true value just 
so much as they are pledged to answer. If A.’s income amounts to 100/. pes 
annum, and he is so far indebted to B. that he pays him 50/. per annum for 
his interests; one-half of the value of A.’s property is transferred to B. the 
creditor. The creditor’s property exists in the demand which he has upon 
the debtor, and nowhere else; and the debtor is only a trustee to his creditor 
for one-half of the value of his income. In short, the property of a creditor 
of the public consists in a certain portion of the national taxes: by how much 
therefore he is the richer, by so much the nation, which pays these taxes, is 
the poorer. (106) : 


(104) ie national debt in 1755, previous to the French war, was 72,289,000/.; interest 
2,654, 000/. 

In January, 1776, before the American war, it was 123,964,000/.; interest, 4,411,000/. 

In 1786, previous to which the whole debt of the last war was not funded, it was 239,- 
154,000/.; interest, 9,275,000/. Exclusive of a capital of 1,991,000/. granted by parlia- 
ment to the American loyalists, as a compensation for their loss of property. Brief 
Exam. 10,—CHITTY. 

The capital of the national debt (funded and unfunded) amounted at the close of the 
year 1856 to upwards of seven hundred and seventy-five miilions; and the interest and 
the charges of management to upwards of twenty-seven millions and a half KERR. 

(106) It is a very erroneous notion indeed to suppose that the property of the kingdom 
is increased by national debts contracted in consequence of the expenses of war. On the 
contrary, the principal of the debt is the exact amount of the property which the nation 
has lost from its capital forever. The American war cost the nation 116 millions sterling, 
and the effect is precisely the same as if so much of its wealth and treasure in corn, 
cattle, cloth, ammunition, coin, etc., had been collected together and thrown into the 
sea, besides the loss accruing from the destruction of many of its most productive hands. 
When this property is consumed, it never can be retrieved, though industry and care 
may acquire and accumulate new stores. Such a supply by no mode of taxation that has 
yet been devised could be collected at once, without exhausting the patience and endur- 
ance of the people. But by the method of funding, the subjects are induced to suppose 
that their suffering consists only in the payment of the yearly interest of this immense 
waste. The ruin is completed before the interest commences, and that is paid by the 
nation to the nation, and returns back to its former channel and circulation: like the 
balls in a tennis-court, however they may be tossed from one side to the other, their sum 
and quantity within the court continue the same. ‘The extravagance of individuals 
naturally suggested the system of funding public debts. When a man cannot satisfy the 
immediate demands of his creditor, it is an obvious expedient to give him a promissory 
note to pay him at a future day, with interest for the time; and, if this is an assignable 
note, so that the creditor may be enabled to persuade another to advance him the prin- 
cipal, and to stand in his place, it is exactly similar to the debts or securities of govern- 
ment, except that in general they are not payable at any definite time. All debts, when 
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The only advantage that can result to a nation from the public debts is the 
increase of circulation, by multiplying the cash of the kingdom, and creating 
a new species of currency, assignable at any time and in any quantity; 
always therefore ready to be employed in any beneficial undertaking, by 
means of this its transferable quality, and yet producing some profit even 
when it lies idle and unemployed. A certain proportion of debt seems there- 
fore to be highly useful toa trading people; but what that proportion is, it is 
not for me to determine. Thus much is indisputably certain, that the present 
magnitude of our national encumbrances very far exceeds all calculations of 
commercial benefit, and is productive of the greatest inconveniences. For, 
first, the enormous taxes that are raised upon the necessaries of life for the 
payment of the interest of this debt, area hurt both to trade and manu- 
factures, by raising the price as well of the artificer’s subsistence as of the 
raw material, and of course, in a much greater proportion, the price of the 
commodity itself. Nay, the very increase of paper circulation itself, when 
extended beyond what is requisite for commerce or foreign exchange, has a 
natural tendency to increase the price of provisions as well as of all other 
merchandise. For, as its effect is to multiply the cash of the kingdom, and 
this to such an extent that much must remain unemployed, that cash 
(which is the *universal measure of the respective values of all other [*329 
commodities) must necessarily sink in its own value,(m) and every 
thing grow comparatively dearer. Secondly, if part of this debt be owing to 
foreigners, either they draw out of the kingdom annually a considerable 
quantity of specie for the interest, or else it is made an argument to 
grant them unreasonable privileges, in order to induce them to reside here. 
Thirdly, if the whole be owing to subjects only, it is then charging the 
active and industrious subject, who pays his share of the taxes, to maintain 
the indolent and idle creditor who receives them. Lastly, and principally, it 
weakens the internal strength of a state, by anticipating those resources 
which should be reserved to defend it in case of necessity.(107) ‘The 

(m) See page 276. 


no effects remain, both in public and private, are certain evidence of the waste and con- 
sumption of so much property, which nothing can restore, though frugality and industry 
may alleviate the future consequences.—CHRISTIAN. : 

The national debt of the United Kingdom of Great Britain and Ireland in 1882 was 
4756,376,519, and with the British possessions of India, Australasia, Canada, Cape Colony 
and Natal, the total debt of the British empire may be set down at 1080 millions 
sterling. The national debt of aes wae %1,000,000,000; of Russia, 4640,000,000; 

tro-Hungary, ; ; Italy, 4£446,502,440. ; y 
eorhe ae nee chase qe as a federal republic with a debt of fifteen 
millions sterling (1791), on which there was little increase until 1816, when it reached 
twenty-five millions, which in 1835 was almost extinguished. The debt, however, rose 
again, but never exceeded fourteen millions till 1860, the year before the civil war, when 
it reached eighteen millions. During the next four years the debt rose rapidly, and after 
the conclusion of the war, in 1866, the country was saddled with a debt of £556,685, 175. 
This has gone on decreasing since with wonderful rapidity, on account of the systematic 
application of the large surplus revenue to its reduction, and in 1882 it had sunk to 

383,662,598. Encyclopeedia Britannica, vol. xvii., p. 247, subject National Debt. 

The Pall Mall Gazette in December, 1896, estimates the national debts of the world at 
£5,800,000,000, say $29,000,000,000. The debt of France in 1895 was $6,000,000,000; that 
of Great Britain $3,300,000,000. Germany owed but $420,000,000, which was due to her 
success in the Franco-German war. In 1895, Spain had reduced her indebtedness to 
$1, 395,000,000, but is being increased at the present time to enable her to carry on the 
war in Cuba and in the Philippine islands. Eth : 

(107) The last is certainly a serious and unanswerable objection to the increase of the 
national debt; but the three first objections made by the learned judge do not seem to 
be very satisfactory. It is not clear that it is an evil that things should grow nominally 
dear in proportion to the increase of specie, or the medium of commerce; for they will 
still retain their relative or comparative values with each other. Dr. Adam Smith has 
ably shown the benefit which a country derives from substituting any cheap article for 
gold and silver. The consequence is, that the precious metals do not become of less 
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interest we now pay for our debts would be nearly sufficient to maintain any 
war that any national motives could require. And if our ancestors in king 
William’s time had annually paid, so long as their exigencies lasted, even a 
less sum than we now annually raise upon their accounts, they would in the 
time of war have borne no greater burdens than they have bequeathed to and 
settled upon their posterity in time of peace, and might have been eased the 
instant the exigence was over. 

The respective producers of the several taxes before mentioned were 
originally separate and distinct funds;(108) being securities for the sums 
advanced on each several tax, and for them only. But at last it became 
necessary, in order to avoid confusion, as they multiplied yearly, to reduce 
the number of these separate funds, by uniting and blending them together; 
superadding the faith of parliament for the general security of the whole. 
So that there are now only three capital funds of any account, the aggregate 
fund, and the general fund, so called from such union and addition; and the 
South Sea fund, being the produce of the taxes appropriated to pay the 
interest of such part of the national debt as was advanced by that company 
and its annuitants. Whereby the separate funds, which were thus united, 
are become mutual securities for each other; and the whole produce of them, 

thus aggregated, liable to pay such interest or annuities as were 
*330] *formerly charged upon each distinct fund; the faith of the legis- 
lature being moreover engaged to supply any casual deficiencies. 

The customs, excises, and other taxes, which are to support these funds, 
depending upon contingencies, upon exports, imports, and consumptions, 
must necessarily be of a very uncertain amount; but though some of them 
have proved unproductive, and others deficient, the sum total hath always 
been considerably more than was sufficient to answer the charge upon them. 
The surpluses therefore of the three great national funds, the aggregate, 
general, and South Sea funds, over and above the interest and annuities 
charged upon them, are directed, by statute 3 Geo. I. c. 7, to be carried 
together, and to attend the disposition of parliament; and are usually 
denominated the szzking fund, because originally destined to sink and lower 
the national debt. To this have been since added many other entire duties, 
granted in subsequent years; and the annual interest of the sums borrowed 
on their respective credits is charged on and payable out of the produce of 
the sinking fund. However, the net surpluses and savings, after all deduc- 
tions paid, amount annually to a very considerable sum. For as the interest 
on the national debt has been at several times reduced, (by the consent of 
the proprietors, who had their option either to lower their interest or be paid 
their principal, ) the savings from the appropriated revenues came at length 


value; or, if so, it is but in a small degree; but they are carried to a foreign market, and 
bring back an increase of capital to the country. If one million pounds’ worth of paper or 
shells, would answer as well to settle accounts, go to market, and would serve all the pur- 
poses of gold and silver, whilst these preserved their price abroad, and, if the coin of this 
country at present amount to thirty millions, we should gain what was equivalent to twenty- 
nine millions by the substitution. But the paper security created by the national debt 
is little used in payments, or as a medium of commerce, like bills of exchange. 

As to the second objection, foreigners can only take away the interest of money which 
they have actually brought into the country, and which, it must be presumed, our mer- 
chants are deriving as great a benefit from, and probably much greater. ‘ 

_ With regard to the third objection, I cannot think it sound discretion ever to raise an 
invidious distinction between those who pay and those who receive the taxes, and to 
treat the latter with contempt. It cannot be supposed that property will ever be accumu- 
lated by idleness and indolence; and he surely deserves the best of his country who, in 
disposing of the fruits of his industry, prefers the funds to any other security; for, with- 
ae un epee | the nation would soon be reduced to a state of bankruptcy and ruin. 
(108) Bowyer’s Coms. on Const. Law Eng. (2 ed. 1846) 224. 
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to be extremely large. This sinking fund is the last resort of the nation aeits 
only domestic resource on which must chiefly depend all the hopes we can 
entertain of ever discharging or moderating our encumbrance. And there- 
fore the prudent and steady application of the large sums now arising from 
this fund, is a point of the utmost importance, and well worthy the serious 
attention of parliament; which was thereby enabled, in the year 1765, to 
reduce above two millions sterling of the public debt; and several additional 
millions in several succeeding years. (109) 
But, before any part of the aggregate fund (the surpluses whereof 

are one of the chief ingredients that form the sinking *fund) can be [*331 
applied to diminish the principal of the public debt, it stands mort- 

gaged by parliament to raise an annual sum for the maintenance of the king’s 
household and the civillist. For this purpose, in the late reigns, the produce 
of certain branches of the excise and customs, the post-office, the duty on 
wine licenses, the revenues of the remaining crown lands, the profits arising 
from courts of justice, (which articles include all the hereditary revenues of 
the crown, ) and also a clear annuity of 120,o00/. in money, were settled on 
the king for life, for the support of his majesty’s household, and the honor 
and dignity of the crown. And, as the amount of these several branches was 
uncertain, (though in the last reign they were computed to have sometimes 


(109) By the 26 Geo. III. c. 21, parliament vested one million annually in commis- 
sioners for the reduction of the national debt; and the act provided that when the annual 
million should be increased by the interest ot the stock purchased to four millions, the 
dividends should no longer be paid upon the redeemed stock, and that the sinking fund 
should no longer accumulate. And by the 32 Geo. III. c. 55, when the dividends should 
amount to three millions, exclusive of the annual grant, there should be no further 
accumulation. And it was provided, that upon all future loans which were not to be 
paid off within forty-five years, one per cent. should be annually appropriated to their 
reduction. By the 33 Geo. III. c. 22, an additional grant of 200,000/. was made for the 
same purpose, which has since been annually renewed. 

The 42 Geo. III. c. 71 repeals so much of the 26 Geo. III. and 32 Geo. III. as fixed a 
limit to the accumulation of the sinking fund, and consolidates the funds provided by 
each act, and states that, by the accumulation of that joint fund, the whole national debt 
may be redeemed in forty-five years. 

On the Ist of February, 1808, the commissioners, by these funds, had redeemed of the 
national debt 127,937, 102/. 

And from the dividends and the annual allowance from the statutes above referred to 
they had an annual income for the further reduction of 9,312,392/.—CHRISTIAN. 4 

Such was the state of the sinking fund in 1809, when Mr. Christian published his 
edition of Blackstone’s Commentaries. There is a fallacy, however, in the history of 
this fund which must not pass unnoticed. In the absence of information to the con- 
trary, it would be presumed that this fund was a real surplus annually paid into the 
treasury, beyond the amount necessary for the public expenditure; that while the nation, 
like an honest man, was paying off its old debts, like a prudent one, it was not involv- 
ing itself still deeper in new ones to meet these arrangements. But such has not been 
the fact; for, during the whole of the late war, a larger sum of money than the amount 
of the sinking fund was borrowed annually to meet the public expenses, at a much 
higher rate of interest than the sinking fund produced. Hence it has been contended 
that this much-commended financial expedient has been detrimental instead of beneficial 
to the public, inasmuch as the national debt is now larger, notwithstanding the amount 
redeemed, than it would have been had the sinking fund been annually applied to the © 
public service, by which means the amount of the yearly loans might have been reduced _ 
to the extent of the sum thus applied. Without attempting to deny the truth of this 
reasoning, its force may be in some measure obviated by the considerations that the - 
sinking fund enabled the commissioners, to a certain extent, to keep up the price of the 
stocks, by purchasing largely whenever they were depressed, and thus preserving the 
credit of the country, which enabled the government to negotiate their loans upon better _ 
terms than they could otherwise have obtained: besides, it preserved the assurance 
which was given when the sinking fund was first established, that means would be 


_ prosecuted for the ultimate liquidation of the debt. Since the peace of 1815, those 


means have not been diverted or rendered ineffectual as they were before, and we may 
now look to a real reduction, from year to year, in the national debt, by the operation - 
of the sinking fund.—CHITTY. 
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raised almost a million, ) if they did not arise annually to 800,000/. the par- 
liament engaged to make up the deficiency. But his present majesty having, 
soon after his accession, spontaneously signified his consent that his own 
hereditary revenues might be so disposed of as might best conduce to the 
utility and satisfaction of the public; and having graciously accepted the 
limited sum of 800,000/. per annum for the support of his civil list, the said 
hereditary and other revenues were carried into and made a part of the aggre- 
gate fund, and the aggregate fund was charged(7) with the payment of the 
whole annuity to the crown of 800,000/., which being found insufficient, was 
increased in 1777 to 900,000/. per annum. Hereby the revenues themselves, 
being put under the same care and management as the other branches of the 
public patrimony, produce more, and are better collected, than heretofore; and 
the public is still a gainer of near 100,000/. per annum by this disinterested 
conduct of his majesty. The civil list, thus liquidated, together with the four 
millions and three-quarters interest of the national debt, and more than two 
millions produced from the sinking fund, make up the seven millions and 
three-quarters per annum, net money, which were before stated to be the 
annual produce of our perpetual taxes; besides the immense, though uncer- 

tain, sums arising from the azzwal taxes on land and malt, but which 
*332] at an average *may be calculated at more than two millions and a 

quarter, and, added to the preceding sum, make the clear produce of 
the taxes (exclusive of the charge of collecting) which are raised yearly on 
the people of this country, amount to about ten millions sterling. 

The expenses defrayed by the civil list are those that in any shape relate 
to the civil government; as, the expenses of the royal household; the revenues 
allotted to the judges previous tothe year 1758; all salaries to officers of state, 
and every of the king’s servants; the appointments to foreign ambassadors; 
the maintenance of the queen and royal family; the king’s private expenses, 
or privy purse; and other very numerous outgoings, as secret service money, 
pensions, and other bounties; which sometimes have so far exceeded the 
revenues appointed for that purpose, that application has been made to par- 
liament to discharge the debts contracted on the civil list; as particularly in 
1724, when one million(o) was granted for that purpose by the statute 11 
Geo. I. c. 17, and in 1769 and 1777, when half a million and 600,000/. were 
appropriated to the like uses by the statutes 9 Geo. III. c. 34, and 17 Geo. 
Ihc. 47. (110) 

The civil list is indeed properly the whole of the king’s revenue in his own 
distinct capacity; the rest being rather the revenue of the public or its credi- 
tors, though collected and distributed again in the name and by the officers 
of the crown: it now standing in the same place as the hereditary income did 
formerly; and, as that has gradually diminished, the parliamentary appoint- 
ments haveincreased. The whole revenue of queen Elizabeth did not amount 
to more than 600, 000/. a year;(f) that of king Charles I. was(q¢) 800,000/., (111) 


nm) Stat. 1 Geo. III. ¢. 1. (p) Lord Clar. Continuation, 163. 
% See page 827. (q) Com. Jour. 4 Sept. 1660. t 


(110) Bowyer’s Com. on Const. Law Eng. (2 ed. 1846) 225. 

(111) The revenue of the commonwealth was upwards of 1,500,000/. Sinc. Hist. Rev. 2 
vol. xiv. This is a striking instance to prove that the burdens of the people are not 
necessarily lightened by a change in the government.—CHRISTIAN. 

The mere money burdens upon the people were not exclusively alleged as the ground 
for a change of the government, to which allusion is made in the note. ‘The people 
complained not that they were obliged to pay taxes, but that the taxes were enforced and 
the money expended by the king alone, without obtaining their consent through their 
representatives in parliament. England by that change was first made to assume that 
rank in Europe as a nation which it is not unreasonable to desire she may ever sustain 
An Englishman may look back to the legal institutions and to the foreign policy of 
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and the revenue voted for king Charles II. was(7) 1,200,000/., though com- 
plaints were made (in the first years at least) that it did not amount to so 
much.(s) But it must be observed, that under these sums were included all 
manner of public expenses; among which lord Clarendon, in his speech to 
the parliament, computed that the charge of the navy and land forces 

amounted annually to 800,000/., which was ten times *more than [333 
before the former troubles.(¢) The same revenue, subject to the same 

charges, was settled on king James II.;(~) but by the increase of trade and 
more frugal management, it amounted on an average to a million and a half 
per annum, (besides other additional customs, granted by parliament, (v) 
which produced an annual revenue of 400,000/.,) out of which his fleet and 
army were maintained at the yearly expense of(w) 1,100,000/. After the 
revolution, when the parliament took into its own hands the annual support 
of the forces both maritime and military,(112) a civil list revenue was settled 
on the new king and queen, amounting, with the hereditary duties, to 
700,000/. per annum, (x) and the same was continued to queen Anne and 
king George I.(y) That of king George II., we have seen, was nominally 
augmented to(z) 800,o00/., and in fact was considerably more; and that of 
his present majesty is avowedly increased to the limited sum of 900,000/. 
And upon the whole it is doubtless much better for the crown, and also for 
the people, to have the revenue settled upon the modern footing rather than 
the ancient. For the crown, because it is more certain, and collected with 
greater ease: for the people, because they are now delivered from the feodal 
hardships, and other odious branches of the prerogative. And though com- 
plaints have sometimes been made of the increase of the civil list, yet if we 
consider the sums that have been formerly granted, the limited extent under 
which it is now established, the revenues and prerogatives given up in lieu 
of it by the crown, the numerous branches of the present royal family, and, 
above all, the diminution of the value of money, compared with what it was 


fr) Ibid. ( Ibid. c. 3 and 4. 
s) Com. Jour. 4 June, 1663. Lord Clar. Continua- w) Com. Jour. 1 March, 20 March, 1688. 
tion,” 163. (2) Ibid. 14 March, 1701. 


t) Lord Clar. 165. iY Ibid. 17 March, 1701; 11 Aug. 1714. 
(2) Stat. 1 Jac. II. c. 1. z) Stat. 1 Geo. II. ¢. 1. 


Cromwell with respect, with pride, nay, with exultation; to that of the king who suc- 
ceeded him, too often, with feelings of abasement and regret. I will not enter into the 
character of Cromwell and his successor; I can feel no pleasure in traversing the details 
which would be necessary to establish the grounds upon which I must be compelled to 
decide in favor of the friend and patron of Milton.—CHITTy. f 

(112) This great principle, that parliamentary grants may be appropriated by the par- 
liament, and if appropriated can only be applied by the treasury to the specified items 
of expenditure, was introduced in the reign of Charles II., and, with the exception of 
the parliament*of 1685, has been universally followed by succeeding parliaments. The 
lords of the treasury, by a clause annually repeated in the appropriation act of every 
session, are forbidden, under severe penalties, to issue any warrants ordering the pay- 
ment of any moneys out of the exchequer, except for the purposes to which such 
moneys had been appropriated by the parliament, the officers of the exchequer being 
also forbidden to obey any such warrant if issued. In time of war, or when the house is 
apprehensive of war breaking out during the recess of parliament, it has not been very 
uncommon to grant considerable sums on a vote of credit, to be applied by the crown at 
its discretion. Mr. Hallam remarks (Const. Hist. iii. 159) that it is to this transference 
of the executive government (for the phrase is hardly too strong) from the crown to the 
house of commons that we owe the proud attitude which England has maintained in the 
eyes of Europe since the revolution, so extraordinarily dissimilar to her condition under 
the Stuarts; the supplies, which were meted out with niggardly caution by former par- 
liaments to sovereigns whom they could not trust, having flowed with redundant profuse- 
ness when parliament could judge of their necessity and direct their application. —HAR- 

RAVE. 

zi It 4 provided by the constitution of the United States (art. 1, s. 9, s. 6) that ‘“‘no money 
shall be drawn from the treasury but in consequence of appropriations made by law.” — 
SHARSWOOD. 
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worth in the last century, we must acknowledge these complaints to be void 
of any rational foundation; and that it is impossible to support that dignity, 
which a king of Great Britain should maintain, with an income in any degree 
less than what is now established by parliament. 
*334 | *This finishes our inquiries into the fiscal prerogatives of the king, 
or his revenue, both ordinary and extraordinary. We have there- 
fore now chalked out all the principal outlines of this vast title of the law, 
the supreme executive magistrate, or the king’s majesty, considered in his 
several capacities and points of view. But, before we entirely dismiss this 
subject, it may not be improper to take a short comparative review of the 
power of the executive magistrate, or prerogative of the crown, as it stood in 
former days, and as it stands at present. And we cannot but observe, that 
most of the laws for ascertaining, limiting, and restraining this prerogative, 
have been made within the compass of little more than a century past; from 
the petition of right in 3 Car. I. tothe present time. So that the powers of 
the crown are now to all appearance greatly curtailed and diminished since 
the reign of king James the First; particularly by the abolition of the star- 
chamber and high commission courts in the reign of Charles the First, and 
by the disclaiming of martial law, and the power of levying taxes on the 
subject by the same prince; by the disuse of forest laws for a century past; 
and by the many excellent provisions enacted under Charles the Second, 
especially the abolition of military tenures, purveyance, and pre-emption, the 
habeas corpus act, and the act to prevent the discontinuance of parliaments 
for above three years; and since the revolution, by the strong and emphati- 
cal words in which our liberties are asserted in the bill of rights and act of 
settlement; by the act of triennial, since turned into septennial, elections; by 
the exclusion of certain officers from the house of commons; by rendering the 
seats of the judges permanent, and their salaries liberal and independent; and 
by restraining the king’s pardon from obstructing parliamentary impeach- 
ments. Besides all this, if we consider how the crown is impoverished and 
stripped of all ancient revenues, so that it must greatly rely on the liberality 
of parliament for its necessary support and maintenance, we may perhaps be 
led to think that the balance is inclined pretty strongly to the popular scale, 
and that the executive magistrate has neither independence nor power enough 
left to form that check upon the lords and commons which the founders of 
our constitution intended. 
#335] *But, on the other hand, it is to be considered that every prince, 
in the first parliament after his accession, has by long usage a truly 
royal addition to his hereditary revenue settled upon him for his life; and has 
never any occasion to apply to parliament for supplies, but upon some public 
necessity of the whole realm. ‘This restores to him that constitutional inde- 
pendence which at his first accession seems, it must be owned, to be want- 
ing.(113) And then, with regard to power, we may find perhaps that the 
hands of government are at least sufficiently strengthened; and that an 
English monarch is now in no danger of being overborne by either the 
nobility or the people. ‘The instruments of power are not perhaps so open 
and avowed as they formerly were, and therefore are the less liable to jealous 
and invidious reflections, but they are not the weaker upon that account. In 
short, our national debt and taxes (besides the inconveniences before 
mentioned) have also in their natural consequences thrown such a weight of 
power into the executive scale of government as we cannot think was intended 
by our patriot ancestors, who gloriously struggled for the abolition of the 
then formidable parts of the prerogative, and, by an unaccountable want of 


(113) Bowyer’s Comm. on Const. Law Eng. (2 ed. 1846) 225. 
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foresight, established this system in their stead. The entire collection and 
management of so vast a revenue, being placed in the hands of the crown, 
have given rise to such a multitude of new officers created by and removable 
at the royal pleasure, that they have extended the influence of government to 
every corner of the nation. Witness the commissioners and the multitude of 
dependents on the customs, in every port of the kingdom; the commissioners 
of excise, and their numerous subalterns, in every inland district; the post- 
masters, and their servants, planted’ in every town, and upon every public 
road; the commissioners of the stamps, and their distributors, which are full 
as scattered, and full as numerous; the officers of the salt duty, which, though 
a species of excise, and conducted in the same manner, are yet made a dis- 
tinct corps from the ordinary managers of that revenue; the surveyors of 
houses and windows; the receivers of the land-tax; the managers of lot- 
teries,(114) and the commissioners of hackney coaches; all of which 

*are either mediately or immediately appointed by the crown, and [*336 
removable at pleasure, without any reason assigned: these, it requires 

but little penetration to see, must give that power on which they depend for 
subsistence an influence most amazingly extensive. To this may be added 
the frequent opportunities of conferring particular obligations, by preference 
in loans, subscriptions, tickets, remittances, and other money transactions, 
which will greatly increase this influence; and that over those persons whose 
attachment, on account of their wealth, is frequently the most desirable. All 
this is the natural, though perhaps the unforeseen, consequence of erecting 
our funds of credit, and, to support them, establishing our present perpetual 
taxes: the whole of which is entirely new since the restoration in 1660, and 
by far the greatest part since the revolution in 1688. And the same may be 
said with regard to the officers in our numerous army, and the places which 
the army has created. All which put together give the executive power so 
persuasive an energy with respect to the persons themselves, and so prevail- 
ing an interest with their friends and families, as will amply make amends 
for the loss of external prerogative. ibe ho! 

But though this profusion of offices should have no effect on individuals, 
there is still another newly acquired branch of power; and that is, not the 
influence only, but the force, of a disciplined army: paid indeed ultimately 
by the people, but immediately by the crown; raised by the crown, officered 
by the crown, commanded by the crown. ‘They are _kept on foot, it is true, 
only from year to year, and that by the power of parliament; but during that 
year they must, by the nature of our constitution, if raised at all, be at the 
absolute disposal of the crown. And there need but few words to demonstrate 
how great a trust is thereby reposed in the prince by his people: a trust that 
is more than equivalent to a thousand little troublesome prerogatives. 

Add to all this, that, besides the civil list, the immense revenue of almost 
seven millions sterling, which is annually paid to the creditors of 
the public, or carried to the sinking *fund, is first deposited in the [337 
royal exchequer, and thence issued out to the respective offices of . 
payment. ‘This revenue the people can never refuse to raise, because it is 
made perpetual by act of parliament: which also, when well considered, will 
appear to be a trust of great delicacy and high importance. 

Upon the whole, therefore, I think it is clear, that whatever may have 
become of the xominal, the real power of the crown has not been too far 
weakened by any transactions in the last century. Much is indeed given up; 


i i i isi i d that 
With the extirpation of the Louisiana Lottery, which for many years curse 
auelibe a blight there is left no State in the Union wherein this infamous and demoral- 
izing traffic may be lawfully pursued. National legislation has closed the mails to the 
transmission of any matter anywise connected with such schemes. 
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but much is also acquired. The stern commands of prerogative have yielded 
to the milder voice of influence; the slavish and exploded doctrine of non- 
resistance has given way to a military establishment by law; and to the disuse 
of parliaments has succeeded a parliamentary trust of an immense perpetual 
revenue. When, indeed, by the free operation of the sinking fund, our 
national debts shall be lessened; when the posture of foreign affairs, and the 
universal introduction of a well-planned and national militia, will suffer our 
formidable army to be thinned and regulated; and when, in consequence of 
all, our taxes shall be gradually reduced; this adventitious power of the 
crown will slowly and imperceptibly diminish, as it slowly and imperceptibly 
rose. But till that shall happen, it will be our especial duty, as good sub- 
jects and good Englishmen, to reverence the crown, and yet guard against 
corrupt and servile influence from those who are intrusted with its authority; 
to be loyal, yet free; obedient, and yet independent; and, above every thing, 
to hope that we may long, very long, continue to be governed by a sovereign 
who, in all those public acts that have personally proceeded from himself, hath 
manifested the highest veneration for the free constitution of Britain; hath 
already in more than one instance remarkably strengthened its outworks; and 
will, therefore, never harbor a thought, or adopt a persuasion, in any the 
remotest degree detrimental to public liberty. 


CHAPTER IX: 
OF SUBORDINATE MAGISTRATES. 


In a former chapter of these commentaries(a) we distinguished magistrates 
into two kinds: supreme, or those in whom the sovereign power of the state 
resides; and subordinate, or those who act in an inferior secondary sphere. 
We have hitherto considered the former kind only; namely, the supreme 
legislative power or parliament, and the supreme executive power, which is. 
the king: and are now to proceed to inquire into the rights and duties of the 
principal subordinate magistrates. 

And herein we are not to investigate the powers and duties of his majesty’s. 
great offices of state, the lord treasurer, lord chamberlain, the principal secre- 
taries, or the like; because I do not know that they are in that capacity in. 
any considerable degree the objects of our laws, or have any very important 
share of magistracy conferred upon them: except that the secretaries of state 
are allowed the power of commitment, in order to bring offenders to trial. (6) 
Neither shall I here treat of the office and authority of the lord chancellor, 
or the other judges of the superior courts of justice; because they will find a 
more proper place in the third part of these commentaries. Nor shall I enter 

into any minute disquisitions, with regard to the rights and dignities. 

*339] of mayors and *aldermen, or other magistrates of particular corpora- 
tions; because these are mere private and strictly municipal rights, 
depending entirely upon the domestic constitution of their respective fran- 
chises. But the magistrates and officers, whose rights and duties it will be 
proper in this chapter to consider, are such as are generally in use, and have 
a jurisdiction and authority dispersedly throughout the kingdom: which are, 
principally, sheriffs, coroners, justices of the peace, constables, surveyors of 
highways, and overseers of the poor. In treating of all which I shall inquire 
into, first, their antiquity and original; next, the manner in which they are 
(a) Ch. ii. page 146. (2) 1 Leon 73. 2 Leon 175. Comb. 143. 5 Mod. 84. 

Salk. 347, Carth. 291. 
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appointed and may be removed; and, lastly, their rights and duties. And 
first of sheriffs. : 

I. The sheriff is an officer of very great antiquity in this kingdom, his 
name being derived from two Saxon words, scive gerefa, the reeve, bailiff, or 
officer of the shire. He is called in Latin vice-comes, as being the deputy of 
the earl or comes; to whom the custody of the shire is said to have been com- 
mitted at the first division of this kingdom into counties, (1) But the earls. 
in process of time, by reason of their high employments and attendance on 
the king’s person, not being able to transact the business of the county, were 
delivered of that burden:(c) reserving to themselves the honor, but the labor 
was laid on the sheriff. So that now the sheriff does all the king’s business 
in the county; and though he be still called wice-comes, yet he is entirely 
independent of, and not subject to, the earl; the king by his letters-patent 
committing custodiam comitatus(2) to the sheriff, and him alone. 

Sheriffs were formerly chosen by the inhabitants of the several counties. 
In confirmation of which it was ordained by statute 28 Edw. I. c. 8, that the 
people should have election of sheriffs in every shire, where the shrievalty is. 
not of inheritance. For anciently in some counties the sheriffs were heredi- 
tary; as I apprehend they were in Scotland(3) till the statute 20 Geo. 
II. c. 43; and still continue in the county of Westmoreland to this 
day: *the city of London having also the inheritance of the [*340 
shrievalty of Middlesex vested in their body by charter.(d)(4) 

The reason of these popular elections is assigned in the same statute, c. 13, 
‘that the commons might choose such as would not be a burden to them.’’ 
And herein appears plainly a strong trace of the democratical part of our 
constitution; in which form of government it is an indispensable requisite 
that the people should choose their own magistrates.(e) This election was 
in all probability not absolutely vested in the commons, but required the 
royal approbation. For, in the Gothic constitution, the judges of the county 
courts (which office is executed by our sheriff) were elected by the people, 
but confirmed by the king; and the form of their election was thus managed: 


(c) Dalton of Sheriffs, c. 1. (d) 3 Rep. 72. (e) Montesq. Sp. L. b. 2, c. 2. 


(1) Reeve’s a ef Eng. ret os iii. p. 18. 
2) [The custody of the county. d 

3) Ihe Scotch Chess differs tee considerably from the English sheriff. The Scotch 
sheriff is properly a judge, and by statute 20 Geo. II. c. 43, he must be a lawyer of three 
years’ standing, and is declared incapable of acting in any cause for the county of which 
he is sheriff. eis called sheriff-depute; he must reside within the county four months 
in the year; he holds his office ad vitam aut culpam, He may appoint substitutes, who, 
as well as himself, receive stated salaries. The king may appoint a high sheriff for 
the term of one year only. The civil jurisdiction of the sheriff-depute extends to all 
personal actions on contract, bond, or obligation, to the greatest extent; and generally in 
all civil matters not especially committed to other courts. His criminal jurisdiction 
extends to the trial of murder, though the regular circuits of the courts of judiciary prevent 
such trials occurring before him. He takes cognizance of theft, and other felonies, and 
all offences against the police. His ministerial duties are similar to those of sheriffs in 

.— CHITTY. ; ; : 

mi aiccie ens of Westmoreland has now been brought into conformity with the 
other counties of the kingdom; and the sheriff is appointed for the term of one year. 
50 & 51 Vict. c. 55 (1887). Chitty’s Eng. Stat. tit. Sheriffs, 2. a : 

The election of the sheriffsof London and Middlesex was granted to the cltirene 
London forever, in very ancient times, upon condition of their paying 300/. a year to the 
king’s exchequer. In consequence of this grant, they have always elected two she 
though these constitute together but one officer; and, if one die, the other cannot act ti 
another is elected. 4 Bac. Abr. 447. In the year 1748, the corporation of London made 
a by-law, imposing a fine of 600/. upon every person who, being elected, should refuse to 
serve the office of sheriff. See the case of Evans, Esq., and the chamberlain of London. 


2 Burn, EB. Ll. 185.—CHRISTIAN. 
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the people, or zxcole territorii, chose twelve electors, and they nominated 
three persons, ex guibus rex unum confirmabat.(f)(5) But with us in 
England these popular elections, growing tumultuous, were put an end to by 
the statute 9 Edw. II. st. 2, which enacted that the sheriffs should from 
thenceforth be assigned by the chancellor, treasurer, and the judges; as 
being persons in whom the same trust might with confidence be reposed. By 
statutes 14 Edw. III. c. 7, 23 Hen. VI. c. 8, and 21 Hen. VIII. c. 20, the 
chancellor, treasurer, president of the king’s council, chief justices, and chief 
baron, are to make this election; and that on the morrow of All Souls, in the 
exchequer. And the king’s letters-patent, appointing the new sheriffs, used 
commonly to bear date the 6th day of November.(g) The statute of Cam- 
bridge, 12 Ric. II. c. 2, ordains that the chancellor, treasurer, keeper of the 
privy seal, steward of the king’s house, the king’s chamberlain, clerk of the 
rolls, the justices of the one bench and the other, barons of the exchequer, 
and all other that shall be called to ordain, name, or make justices of the 
peace, sheriffs, and other officers of the king, shall be sworn to act in- 
differently, and to appoint no man that sueth either privily or openly to be 

put in office, but such only as they shall judge to be the best and most 
*341] sufficient. And the custom now is (and has been at least *ever since 

the time of Fortescue,(Z) who was chief justice and chancellor to 
Henry the Sixth) that all the judges, together with the other great officers 
and privy councillors, meet in the exchequer on the morrow of All Souls 
yearly, (which day is now altered to the morrow of St. Martin by the last act 
for abbreviating Michaelmas term,) and then and there the judges propose 
three persons, to be reported (if approved of ) to the king, who afterwards 
appoints one of them to be sheriff. (6) 

This custom, of the ¢welve judges proposing ¢‘hree persons, seems borrowed 
from the Gothic constitution before mentioned; with this difference, that 
among the Goths the twelve nominors were first elected by the people them- 
selves. And this usage of ours at its first introduction, I am apt to believe, 
was founded upon some statute, though not now to be found among our 
printed laws: first, because it is materially different from the direction of all 
the statutes before mentioned: which it is hard to conceive that the judges 


(f) Stiernh. de jure Goth. 1. 1, ¢. 3. (g) Stat. 12 Edw. IY. ¢. 1. (h) De L. L. c. 24. 


{5} [One of whom the king confirmed. ] 
6) The following is the present mode of nominating sheriffs: 

On the twelfth day of November in every year (or if that day fall on Sunday, then on 
the ensuing Monday) persons fit to serve as sheriffs shall be nominated for every county 
at the royal courts of justice in the manner that has been heretofore used and observed, 
and shall be so nominated by the following great officers, namely the lord high chan- 
cellor of Great Britain, the lord high treasurer, or if there is no lord high treasurer, the 
chancellor of the exchequer, the lord president and others of her majesty’s most honora- 
ble privy council, and the lord chief justice of England, or any two or more of such great 
officers, taking to them the judges of her majesty’s high court of justice or any two or 
more of them, Whenever her majesty has duly pricked to be sheriff of a county, the same 
shall be forthwith notified in the London Gazette; and a warrant in the form in the first 
schedule to this act shall be forthwith made out and signed by the clerk of the privy 
council, and transmitted by him to the person so pricked; and the appointment of sheriff 
so made shall be of the same effect as if made by patent under the great seal ; and every 
sheriff so appointed upon making the declaration of office in this act mentioned shall, 
by virtue of this act only, and without payment of any fee, have and exercise all powers, 
privileges and authorities usually exercised and enjoyed by sheriffs of counties in Eng- 
land. Chitty’s Eng. Stats., vol. 11. Title Sheriffs, 50 and 51 Vict. c. 55, 1887. 

The names of the persons nominated for the office of sheriff in the different counties 
are placed upon parchment, and when this is brought to the Queen she pierces the 


parchment opposite the names of the persons chosen, and hence the expression of “ prick- 
ing the sheriffs.’’ 
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would have countenanced by their concurrence, or that Fortescue would have 
inserted in his book, unless by the authority of some statute: and also, 
because a statute is expressly referred to in the record, which Sir Edward 
Coke tells, us(z) he transcribed from the council book of 3 March, 34 Henry 
VI. and which is in substance as follows.(7) The king had of his own 
authority appointed a man sheriff of Lincolnshire, which office he refused to 
take upon him: whereupon the opinions of the judges were taken, what 
should be done in this behalf. And the two chief justices, Sir John 
Fortescue and Sir John Prisot, delivered the unanimous opinion of them all: 
“‘that the king did an error when he made a person sheriff, that was not 
chosen and presented to him according to the s¢aduée; that the person refusing 
was liable to no fine for disobedience, as if he had been one of the ¢hvee per- 
sons chosen according to the tenor of the s/atufe,;(8) that they would advise 
the king to have recourse to the ¢hree persons that were chosen according to 
the s¢a¢uée, or that some other thrifty man be entreated to occupy the office 
for this year; and that, the next year, to eschew such inconveniences, the 
order of the s¢atu¢e in this behalf made be observed.’’? But notwith- 

standing this unanimous resolution of *all the judges of England, [342 
thus entered in the council book, and the statute 34 & 35 Hen. VIII. 

c. 26, § 61, which expressly recognizes this to be the law of the land, some 
of our writers(7) have affirmed, that the king, by his prerogative, may name 
whom he pleases to be sheriff, whether chosen by the judges or no. This is. 
grounded on a very particular case in the fifth year of queen Elizabeth, when, 
by reason of the plague, there was no Michaelmas term kept at Westminster; 
so that the judges could not meet there zz crastino anitmarum(g) to nominate 
the sheriffs: whereupon the queen named them herself, without such previous 
assembly, appointing for the most part one of the two remaining in the last 
year’s list.(#) And this case, thus circumstanced, is the only authority in 
our books for the making these extraordinary sheriffs. It is true, the reporter 
adds, that it was held that the queen by her prerogative might make a sheriff 
without the election of the judges, xon obstante aliquo statuto in contra- 
vium.:(10) but the doctrine of zon obstante’s, which sets the prerogative 
above the laws, was effectually demolished by the bill of rights at the revolu- 
tion, and abdicated Westminster hall when king James abdicated the kingdom. 


(i) 2 Inst. 559. (j) Jenkins, 229, (k) Dyer, 225. 


(7) I am inclined to disagree with the learned judge’s conjecture that the present prac- 
tice originated from a statute which cannot now be found; because if such a statute ever 
existed, it must have been passed between the date of this record, the 34 Henry VL, and 
the statute 23 Henry VI. c. 8, referred to by the learned commentator in the preceding 
page; for that statute recites and ratifies the 14 Edw. III. c. 7, which provides only for 
the nomination of one person to fill the office when vacant, yet the former statute, 9 
Edw. II. st. 2, leaves the number indefinite, viz.: sheriffs shall be assigned by the chan- 
cellor, etc.; and if such a statute had passed in the course of those eleven years, it is 
probable that it would have been referred to by subsequent statutes. I should conceive 
that the practice originated from the consideration that, as the king was to confirm the 
nomination by his patent, it was more convenient and respectful to present three to him 
than only one; and though this proceeding did not exactly correspond with the direc- 
tions of the statute, yet it was not contrary to its spirit, or in strictness to its letter; and 
therefore the judges might, perhaps, think themselves warranted in saying that the three 
persons were chosen according to the tenor of the statute.-—CHRISTIAN, ; 

(8) In the King v. Woodrow, 2 T. R. 731, an information was granted against a person 
so refusing, and the reason assigned was, ‘‘ because the vacancy of the office occasioned a 
stop of public justice.’’ It should also seem that indictment would properly have lain, 
but that the information was granted because the year would be nearly expired before the 
indictment could be tried.—Cuirry. Bowyer’s Comm. on Const. Law Eng. (2 ed. 1846) 


7. 
3H [On the morrow of All Souls. ] 
(io) [Notwithstanding any statute to the contrary. | 
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However, it must be acknowledged, that the practice of occasionally naming 
what are called pocket-sheriffs, by the sole authority of the crown, hath 
uniformly continued to the reign of his present majesty; in which, I believe, 
few (if any) compulsory instances have occurred. (11) 


(11) When the king appoints a person sheriff, who is not one of the three nominated 
in the exchequer, he is called a pocket-sheriff. It is probable, that no compulsory in- 
stance of the appointment of a pocket-sheriff ever occurred; and the unanimous opinion 
of the judges, preserved in the record cited by the learned commentator from 2 Inst. 
559, precludes the possibility of such a case. This is an ungracious prerogative; and 
whenever it isexercised, unless the occasion is manifest, the whole administration of jus- 
tice throughout one county for a twelvemonth, if not corrupted, is certainly suspected. 
The cause ought to be urgent or inevitable when recourse is had to this prerogative.— 
CHRISTIAN. , 

Before the sheriff acts in his office, he must take an oath that he will truly serve 
the king in the office of sheriff, etc.; truly keep the king’s rights, and all that belongeth 
to the crown, etc.; not respite the king’s debts for gift or favor; where it may be done 
without great grievance, rightfully treat the people in his bailiwick, etc.; truly acquit at 
the exchequer all those of whom he shall receive any thing of the king’s debts; nothing 
take whereby the king may lose, or his right be letted, etc.; truly return and serve the 
king’s writs, etc.; take no bailiffs but such as he will answer for, etc.; return reasonable 
issues, etc.; make due panels, etc.; hath not nor will not let to farm, etc., his sheriffwick, 
or any office belonging to it; truly execute the laws, and in all things behave himself for 
the honor of the king and good of his subjects, and discharge his office to the best of his 
skill and power. Crompt. Off. Sh. 202. Mad. 640, and Burn.J. 24 ed., by Chetwynd, tit. 
Sheriff. The breach of this oath, though a high offence, is not perjury. 11 Co. 98; but 
‘see Dy. 61, a. 

The new sheriff being appointed and sworn, he ought at or before the next county 
court to deliver a writ of discharge to the old sheriff, who is set over all the prisoners in 
the gaol severally by their names (together with all the writs) precisely, by view and in- 
denture between the two sheriffs, wherein must be comprehended all the actions which 
the old sheriff hath against every prisoner, though the executions are of record. And 
till the delivery of the prisoners to the new sheriff, they remain in the custody of the old 
sheriff, notwithstanding the letters-patent of appointment, the writ of discharge, and the 
writ of delivery; neither is the new sheriffobliged to receive the prisoners but at the gaol 
only. But the office of the old sheriff ceases when the writ of discharge cometh to him. 
Wood’s Inst. b. I, c. 7. 

By stat. 20 Geo. II. c. 37, the old sheriff must turn over to his successor, by indenture 
and schedule, all such writs and process as remain unexecuted, and the new sheriff must 
execute and return the same. 

When a sheriff quits his office, the custody of the county gaol can only belong to his 
successor. The county gaol is the prison for malefactors, and the sheriff ought to keep 
them there; but prisoners for debt, etc., where action lies against the sheriff for their 
escape, may be kept in what place the sheriff pleases. 1 Ld. Raym. 136. 

The new sheriff, at the first county court after his election and the discharge of the old 

sheriff, must read or cause to be read his patent and writ of assistance, and also nominate 
his under-sheriff, or county clerk, and depute, appoint, and proclaim four deputies at the 
least in that county, to make replevins for the ease of the county, (the deputies not to be 
twelve miles distant one from another, in every quarter of the county, one to grant re- 
plevins in the sheriff’s name and to make deliverance of distresses,) and the sheriff, for 
every month he shall lack such deputies, shall forfeit 5/.; and within two months next 
after he hath received his patent he may appoint such deputies, etc. Dalt. 19. 
_ Formerly, if a person refused to take upon him the office of sheriff, he was punished 
in the starchamber; but now, if he refuses to take the office, or the oaths, or officiates as 
sheriff before he has qualified himself, he may be proceeded against by information in 
the King’s Bench, (Cath. 307. 3 Lev. 116. 2 Mod. 300. Dyer, 167;) and this though he 
was excommunicated, whereby he cannot take the test to qualify himself, (R. 2 Mod. 
300, ) or was not qualified by taking the sacrament within a year preceding. Vide 4 Mod. 
269. Salk. 167. 11d. Raym. 29. 2 Vent. 248.—Currry. 

The Sheriff’s Act of 1887; 50 and 51 Vict. c. 55, made some changes in the lawasit had 
been laid down before by statute and interpreted by the courts. The mode of appoint- 
ment has been set forth supra, page 341, but nothing in that section applies to the coun- 
ties of Cornwall, Lancaster or Middlesex. Every sheriff shall, before he enters on the 
execution of his office, make and subscribe a declaration in the form in the second sched- 
ule to this act (50 and 51 Vict. c. 55) or to the like effect before one of the judges of her 


Salah high court of justice, or before a justice of the peace for the county of which he 
is sheriff. 
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Sheriffs, by virtue of several old statutes, are to continue in their office no 
longer than one year: and yet it hath been said(/) that a sheriff may be 
appointed durante bene placito, or during the king’s pleasure; and so is the 
form of the royal writ.(7z) Therefore, till a new sheriff be named, his office 
cannot be determined, unless by his own death, or the demise of the king; in 
which last case it was usual for the successor to send a new writ to the old 
sheriff ;(72) but now by statute 1 Anne, st. 1, c. 8 all officers ap- 
pointed by the *preceding king may hold their offices for six months [*343 
after the king’s demise, unless sooner displaced by the successor. 

We may further observe, that by statute 1 Ric. II. c. 11, no man that has 
served the office of sheriff for one year, can be compelled to serve the same 
again within three years after.(12) 

We shall find it is of the utmost importance to have the sheriff appointed 
according to law, when we consider his power and duty. ‘These are either 
as a judge, as the keeper of the king’s peace, as a ministerial officer of the 
superior courts of justice, or as the king’s bailiff. (13) 

; In his judicial capacity he is to hear and determine all causes of forty shil- 
lings’ value and under, in his county court, of which more in its proper place; 
and he has also a judicial power in diverse other civil cases.(0) He is like- 
wise to decide the elections of knights of the shire, (subject to the control of 
the house of commons,) of coroners, and of verderors; to judge of the 
qualifications of voters, and to return such as he shall determine to be duly 
elected. (14) 

As the keeper of the king’s peace, both by common law and special com- 
mission, he is the first man in the county, and superior in rank to any noble- 
man therein, during his offce.(f) He may apprehend, and commit to 
prison, all persons who break the peace, or attempt to break it; and may 
bind any one in recognizance to keep the king’s peace.(15) He may, and 

? 4 Rep. 32. {¢} Dalt. ¢. 4. 


m) Dalt. of Sheriffs, 8. ) 1 Roll. Rep. 237. 
(mn) Dalt. of Sheriffs, 7. 


Every sheriff shall continue to be and act as sheriff until his successor has made the 
said declaration and entered upon office. 

Many provisions in former statutes are retained by the act of 1887, which are noted 
above and will not be repeated. See Chitty’s Eng. Stat., vol. 11, Title, Sheriff’s Act. 

(12) If there be other sufficient within the county. Untila different regulation was 
made by 8 Eliz. c. 16, in a great many instances two counties had one and the same 
sheriff: this is still the case in the counties of Cambridge and Huntingdon.—CHRISTIAN. 

Bowyer’s Comm. on Const. Law Eng. (2 ed. 1846) 379. 

Since 1887, the office of sheriff does not become vacant on the demise of the crown, 
but the sheriff continues to hold office for the remainder of his term. 50 & 51 Vict. c. 
55, S. 3, 1887. Chitty’s Eng. Stat. tit. Sheriff, 2. aie f 

(13) Fora discussion of the common law functions of a sheriff improperly divested by 
the legislature, see Peo. v. Keeler, 29 Hun. (N. Y.) 178 (1883). A sheriff is not liable in 
damages for a failure to preserve the public peace, where in consequence of which failure, 
the plaintiff suffered great wrong and injury from the unlawful violence of a mob. This 
case points out the difference between the ministerial and the judicial functions of a 
sheriff South e¢ al. v. Pottle, 18 How. 402 (1855). te ; 

(14) This is not his duty now with respect to voters. Many of the privileges and duties 
conferred by the common law and old statutes on the sheriff, never belonged to him in 
the United States, and would be wholly unsuited to our society. Here he retains only 
his executive character as at common law, serving the writs of the superior courts, 
executing their judgments, and attending their terms as conservator of the peace. By 
statute it is clear that it was intended that he should collect taxes. French wv. State, 52 
Miss. 762 (1876). 5 2 f J g 

(15) If resisted in execution of his office, he may imprison the party until he be carried 
before a magistrate. 1 Saund. 81. So if, at a county court held for the election of knights 
of the shire, a freeholder interrupt the proceedings by making a disturbance, the sheriff 
may order him to be taken into custody and taken before a justice of the peace.- I 


Taunt. 146.—CHITTY. 
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is bound ex officio to pursue and take all traitors, murderers, felons, and other 
misdoers, and commit them to gaol for safe custody.(16) He is also to 
defend his county against any of the king’s enemies when they come into 
the land: and for this purpose as well as for keeping the peace and pursuing 
felons, he may command all the people of his county to attend him; which 
is called the posse comitatus, or power of the county:(7)(17) and this sum- 

mons every person above fifteen years old, and under the degree of a 
*344] peer, is bound to attend upon warning,(7) *under pain of fine and 

imprisonment.(s) But though the sheriff is thus the principal con- 
servator of the peace in his county, yet by the express directions of the 
great charter,(/) he, together with the constable, coroner, and certain other 
officers of the king, are forbidden to hold any pleas of the crown, or, in 
other words, to try any criminal offence. For it would be highly unbe- 
coming, that the executioners of justice should be also the judges; should 
impose, as well as levy, fines and amercements; should one day condemn 
a man to death, and personally execute him the next. Neither may he 
act as an ordinary justice of the peace during the time of his office:(z) for 
this would be equally inconsistent: he being in many respects the servant of 
the justices. 

In his ministerial capacity the sheriff is bound to execute all process issuing 
from the king’s court of justice.(18) In the commencement of civil causes, 
he is to serve the writ, to arrest, and to take bail; when the cause comes to: 
trial, he must summon and return the jury; when it is determined, he must 
see the judgment of the court carried into execution.(19) In criminal mat- 
ters, he also arrests and imprisons, he returns the jury, he has the custody 
of the delinquent, and he executes the sentence of the court, though it extend 
to death itself. 

As the king’s bailiff, it is his business to preserve the rights of the king 
within his bailiwick; for so his county is frequently called in the writs; a word 

(q) Dalt. c. 95. (i) Cap. 1 


Wo 
(r) Lamb. Eiren, 315. (u) Stat. 1 Mar. st. 2, ¢. 8. 
(s) Stat. 2 Hen. V. c. 8. 


(16) It was held in New York that the act which transferred the custody of the jail and 

prisoners from the sheriff to the superintendent of the penitentiary, deprived the sheriff 
of his common law powers and duties and violated sec. 1 of article 10 of the constitution, 
requiring sheriffs to be chosen by the respective counties. People etc. v. Keeler, 29 
Hun. (N. Y.) 179 (1883). 
my Binn’s Jus. 79 (10 ed. 1895.) 
(18) By the common law, sheriffs are to some purposes considered as officers of the 
courts, as the constable is of the justices of the peace. Salk. 175. 2 Lord Ray. 1195. 
Fortes, 129. Tidd, 8 ed. 52. As writs and process are directed to the sheriff, neither he 
nor his officers are to dispute the authority of the court out of which they issue, but he 
and his officers are at their peril truly to execute the same, and that according to the 
command of the said writs, and hereunto they are sworn. (Dalt. 104;) and he must do 
the duty of his office and show no favor, nor be guilty of oppression. Dalt. 109. But 
tae sheriff ought to be favored before any private person. 4 Co. 33. 

The ves poets to the sheriff's accounts are the 27 Edw. I. s. 1, ¢. 2. 4 Hen. V. 
(7h 3 Wii, WG C5 Cis aR akg LL (Che, JOG ©, IG Geo. I. ¢. 15, 2 i 
tit. Viscount, G.—CuHrIrry. “ , : ee 
_ (19) A sheriff’s entry of an execution against himself is void: the coroner should act 
in such cases. 1 Spear. (S. C.) 168-175 (1842). A sheriff is protected by process correct 
on its face and not disclosing want of authority of the court issuing it. “Fox v. Wood, 1 
Rawle, 143 (1829). Brown v. Mason, 4o Vt. 157 (1867). Chase v. Ingalls, 97 Mass. 524 
(1867). Cunningham v. Mitchell, 67 Pa. 78 (1870). 66N. C. 371 (1872). Orr v. Box 
22 Minn. 485 (1876). See also Miller v. Horton, 152 Mass. 540 (1891); though this is 
generally qualified to mean that the court must have jurisdiction of the subject matter 
woe the officer fail to get that of the person. Orr v. Box, 22 Minn. 485. 67 Pa, 78, 

Upra. ; 
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introduced by the princes of the Norman line, in imitation of the French, 
whose territory is divided into bailiwicks, as that of England into counties. (w) 
He must seize to the king’s use all lands devolved to the crown by attainder 
or escheat; must levy all fines and forfeitures; must seize and keep all waifs, 
wrecks, estrays, and the like, unless they be granted to some subject; and 
must also collect the king’s rents within the bailiwick, if commanded by 
process from the exchequer. (x) 

*To execute these various offices, the sheriff has under him many [%*345 
inferior officers; an under-sheriff, bailiffs, and gaolers; who must 
neither buy, sell, nor farm their offices, on forfeiture of 500/.( 3) (20) 


(w) Fortesc. de L. L. c. 24. (x) Dalt. ¢. 9. (y) Stat. 3 Geo. I. c. 15. 


(20) Every sheriff shall, within one month after the notification of his appointment in 
the London Gazetie, by writing under his hand, appoint some fit person to be his under- 
sheriff, and shall transmit a duplicate of such written appointment to the clerk of the 
peace for the county, which shall be filed by him among the records of his office. The 
sheriff is also required to appoint a sufficient deputy, who shall be resident, or have an 
office within one mile from the Inner Temple hall, for the receipt of writs, the granting 
of warrants thereon, etc. 50 and 51 Vict. c. 55; Chitty’s Eng. Stats. vol. 11, Title 
Sherifis. 

For security to the sheriff, the under-sheriff usually gives a bond of indemnity to save 
the sheriff harmless; to make account in the exchequer, and procure the high-sheriff’s 
discharge, to return juries, with the privity of the sheriff, to execute no process of weight 
without the sheriff’s privity, to account to the sheriff and attend him, to be ready to 
attend the sheriff; for his good behavior in his office, to take or use no extortion, to give 
attendance at the king’s court. See Dalt.c. 2, p. 20. To indemnify him from escapes. 
Hob. 14. Buta bond or covenant that the under-sheriff shall not execute process, etc., 
without the sheriff’s consent, is void; for when the sheriff appoints his under-sheriff, he 
ex consequenti gives him authority to exercise all the ordinary office of the sheriff him- 
self. Hob. 13. 

The under-sheriff may do all that the sheriff himself can do except that which the 
sheriff himself ought to do in person, as to execute a writ of waste, redisseisin, partition, 
dower, etc., (6Co. 12. Hob. 13. Dalt. 34. Jenk. 181;) for in all cases where the writ 
commands the sheriff to go in person, there the writ is his commission, from which he 
cannot deviate. Dalt. 34. The under-sheriff hath not, nor ought to have, any interest 
in the office itself, neither may he do any thing in his own name, (Salk. 96,) but only in 
the name of the high-sheriff, who is answerable for him, because the writs are directed 
to the high-sheriff. If the sheriff dies before his office is expired, his under-sheriff 
or deputy shall continue in office, and execute the same in the deceased sheriff’s name 
until a new sheriff be sworn, and he shall be answerable, and the security given by 
the under-sheriff to the deceased sheriff is to continue during the interval. 3 Geo. I. c. 
ibys he ts 5 

by 3 Geo. I. c. 15, none shall sell, bny, let, or take to farm the office of under-sheriff, 
etc., or other office belonging to the office of high-sheriff, nor contract for the same for 
money or other consideration, directly or indirectly, etc., on pain of £500, a moiety to 
the king and a moiety to him who shall sue, provided the suit be in two years, provided 
that nothing in that act shall prevent the sheriff, under-sheriff, etc., from taking the just 
fees and perquisites of his office, or from accounting for them to the sheriff, or giving 
security to do so, or from giving, taking, or securing a salary or recompense to the under- 
sheriff, or the under-sheriff in case of sheriff's death from constituting a deputy. Dalt 
3, 514. Hob. 13. 2 Brownl. 281. ; Lay 3 

If an action is brought for a breach of duty in the office of sheriff, it should be against 
the high-sheriff, as for an act done by him, and not against the under-sheriff; and if it 
proceeds from a fault of the under-sheriff or bailiff, that is matter to be settled between 
them and the high-sheriff. Cowp. Rep. 403. In Ireland, however, this is otherwise, 
except the wrong complained of was the immediate act or default of the high-sheriff. 

eo. III.-c. 68; s. 9. 
Thee attorney for He defendant was under-sheriff, that would be ground of challenge 
to the array, but not for a motion for a new trial. 1 Smith’s Rep. 304.—CHITTY. 

Bowyer’s Comm. on Const. Law Eng. (2 ed. 1846) 381. ] 

In addition to the inferior officers mentioned in the text, there are also deputy sheriffs; 
the under-sheriff must be appointed one month after the sheriff's appointment. 50 and 


51 Vict. c. 55. 
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The under-sheriff usually performs all the duties of the office; (21) a very 
few only excepted, where the personal presence of the high-sheriff is neces- 
sary. But no under-sheriff shall abide in his office above one year; (2) and 
if he does, by statute 23 Hen. VI. c. 8, he forfeits 200/., a very large penalty 
in those early days. And no under-sheriff or sheriffs officer shall practice 
as an attorney during the time he continues in such office:(@) for this would 
be a great inlet to partiality and oppression. But these salutary regulations 
are shamefully evaded, by practicing in the names of other attorneys, and 
putting in sham deputies by way of nominal under-sheriffs: by reason of 
which, says Dalton, (0) the under-sheriffs and bailiffs do grow so cunning In 
their several places, that they are able to deceive, and it may well be feared 
that many of them do deceive, both the king, the high-sheriff, and the 
county. 

Bailiffs, or sheriff’s officers, are either bailiffs of hundreds, or special 
bailiffs.(22) Bailiffs of hundreds are officers appointed over those respective 
districts by the sheriffs, to collect fines therein; to summon juries; to attend 
the judges and justices at the assizes, and quarter sessions; and also to exe- 
cute writs and process in the several hundreds. But, as these are generally 
plain men, and not thoroughly skilful in this latter part of their office, that 
of serving writs, and making arrests and executions, it is now usual to join 
special bailiffs with them; who are generally mean persons, employed by the 

sheriffs on account only of their adroitness and dexterity in hunting 
*346] and seizing their prey. The sheriff being *answerable for the mis- 
demeanors(23) of these bailiffs, they are therefore usually bound in an 


(z) Stat. 42 Edw. III. c. 9. (a) Stat. 1 Hen. V. c. 4. (b) Of Sheriffs, c. 115. 


(21) In Laicock’s case, 9 R. 49, Latch. 187, s. c., the action was brought against the 
under-sheriff for a false return of mon est inventus. 1t appeared that whilst the writ was 
pending, and before the return, the under-sheriff had sight of the defendant; but ruled, 
that the action did not lie against the under-sheriff, for the high-sheriff only is charge- 
able, and not the under-sheriff.—CuHITrry. 

A judgment cannot be taken against a deputy-sheriff for failing to make a due return 
of an execution. The deputy is liable to the sheriff only to whom the process is directed 
and who is liable therefor. Robertson v. Lesson e¢ al., 7 Cold. (Tenn.) 160 (1869). A 
deputy-sheriff has a right to sue the county for services performed as such deputy. 
McWilliams v. Co. Richland, 16 Ill. Ap. 337 (1885). 

(22) The sheriff’s bailiffs are to take the oaths appointed by stat. 27 Eliz. c. 12; they 
are to be sworn to the supremacy and for the exercise of their office, under £40; and if 
they commit any act contrary to their oath, they shall lose treble damages. See Impey, 
Off. of Sh. 43. 

By 1 Hen. V. c. 4, R. M. 1654, K. B. no sheriff’s bailiff shall be attorney in the king’s 
courts during the time he is in office. 

No sheriff’s officer, bailiff, or other person can be bail in any action, (R. M. 14 Geo. 
II. 2 Strange, 890. 2 Bla. Rep. 799. Loft. 155. See Tidd, 8 ed. 79,) nor take any war- 
rant of attorney. R. EH. 15 Car. JI. 

Of the duties of bailiffs, see Impey, Off. of Sheriff, 43. Hawk. P. C. Index, tit. Bailiff. 

By 23 Hen. VI. c. Io, judges of assize shall inquire into the conduct of bailiffs, and 
punish them for any misdeed in office. They are liable to be proceeded against sum- 
marily for extortion, under 32 Geo. II. c. 28, s. 11. 2 Bos. & Pul. 88. 

If sheriff appoint a special bailiff to arrest defendant at request of plaintiff, he cannot 
be ruled to return the writ, (4 T. R. 119. 1 Chitty’s Rep. 613;) but he is, notwithstand- 
ing, responsible for the safe custody of defendant after arrested. 8 Term. Rep. 505.— 

HITTY. 

(23) See Drake v. Sykes, 7 T. R. 113. Doe d. James v. Brawn, 5 B. & A. 243. ‘These 
cases discuss the question of the civil ability of the sheriff for the acts of these men. It 
thence appear that it is not every obnoxious deed committed by them, while holding 
the office of sheriff’s bailiffs, that subjects the sheriff to the consequences of such deeds: 
but it must appear that he employed them in the particular instance.—Cnrrry. ; 

The term *‘misdemesnor”’ is not used here in its strict legal sense of criminal mis- 
feasance or non-feasance: at least, it must not be understood that the sheriff is criminally 
answerable for any thing done or left undone by his bailiffs. Civilly he is responsible 
for the misconduct of his officer when charged by him with the execution of the law, but 
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obligation with sureties for the due execution of their office, and thence are 
called bound-bailiffs; which the common people have corrupted into a much 
more homely appellation. 

Gaolers are also the servants of the sheriff, (24) and he must be responsible 
for their conduct.(25) Their business is to keep safely all such persons as 


then he must in every particular case be connected with the bailiff by evidence: it will 
not be enough to show that the person doing the act held the office of sheriff's bailiff, 
but he must be proved to have been employed by the sheriff in this particular instance. 
The rule is otherwise with the under-sheriff: he is the general deputy of the sheriff; and 
his acts for all civil purposes are the acts of the sheriff, without showing his appointment 
or any special authority in each particular case. Drake v. Sykes, 7 T. R. 113. James v. 
Brawn, 5 B. & A. 243.—COLERIDGE. 

There are two kinds of deputies of a sheriff; a general deputy or under-sheriff, who, 
by virtue of his appointment, has authority to execute all the ordinary duties of the 
office, and a special deputy, who is officer pro hac vice, to execute a particular writ on 
some certain occasion. Allen y. Smith, 7 Halst. 159. No deputy can transfer his general 
powers, but he may constitute a servant or bailiff to do a particular act: hence an under- 
sheriff may depute a person to serve a writ. Hunt y. Burrel, 5 Johns. 137. The sheriff 
is liable for the acts of his deputies, and it is not necessary to show a particular warrant 
to the officer, nor that the sheriff adopts the deputy’s acts. Hazard v. Israel, 1 Binn. 240. 
This liability extends to all acts done under color of his office, as in seizing the goods of 
one man under an execution against another. Wilbur v. Strickland, 1 Rawle, 458. 
Satterwhite v. Carson, 3 Iredell, 549. Knowlton v. Bartlett, 1 Peck. 271. But for per- 
sonal torts, though committed while about the execution of official duties, the deputy 
alone is liable. Smith v. Joiner, 1 Chip. 62. Harrington v. Fuller, 6 Shep. 277. The 
admissions or declarations of a deputy are evidence against the sheriff, where they accom- 
pany the official acts of the deputy or tend to charge him. The State v. Allen, 5 Iredell, 
36. The declarations of an under-sheriff are evidence to charge the high-sheriff only 
where his acts might be given in evidence to charge him, and then rather as acts than as 
declarations, his declarations being considered as part of the res gest@. Wheeler v. Ham- 
bright, 9 S. & R. 390.—SHARSWOOD. 

(24) Binn’s Jus. (10 ed. 1895) 74. Generally only irresistible force, or an act of God, 
or the public enemy will excuse an escape. Shattuck v. State, 51 Miss. 575 (1875); see 
also Housh v. People, 75 Ill. 487 (1874). ; Katy ere 

By stat. 28 & 29 Vict. cap. 126, s. Io, 1865, the jailer is appointed by the justices instead 
of by the sheriff. : 

(25) The gaoler must reside within the prison. He must not, nor must any person in 
trust for him or employed by him, sell, or have any benefit or advantage from the sale of, 
any article to any prisoner, nor supply the prison. 4 Geo. IV. c. 64 s. 10. As faras prac- 
ticable, he must see every, and at least inspect every, cell once in every twenty-four 
hours; and in visiting females he must be attended by the matron or other female 
officer. Id. He must keep a journal recording as to punishments, etc., and other occur- 
rences of importance, etc., to be laid before justices at session, to be signed by the chair- 
man. Id. 

The keeper must not put prisoners in irons, unless in case of necessity, (Id.;) and see 
as to this 1 Hale, 601. 2 Hawk. c. 22, s. 32. 2 Inst. 381. io 

By the 4 Geo. IV. c. 64, s. 40, a penalty is imposed on a gaoler permitting the sale of 
spirituous liquors. ; 

In some cases gross cruelty on the part of the gaoler causing death would amount even 
to murder. See Fost. 322,17. How. St. Tri. 398. 2 Stra. 856. 1 East, P. C. 331. Fost. 
321. Hale, 432. 2 Hale, 57. 1 Russel on Crimes, 667. niet j 

By 4 Geo. IV. c. 64, sect. 41, a power is given to the keeper to examine into and punish 
certain offences therein specified; and by sect. 14, gaolers shall attend quarter sessions, ~ 
to report actual state of prisons; sect. I9, returns are to be made at the several assizes, by _ 
keepers of prisons, of the persons sentenced to hard labor. By sect. 20, lists of prisoners _ 
tried for felony are to be transmitted to the secretary of state, by the keeper, under penalty 
of 20/. By sect. 21, the keeper shall deliver to court of Quarter Sessions a certificate as 
to how far the rules have been observed, under penalty of 20/.; and see id. sect. 22. By 
sect. 34, books are to be kept, in which the visits, etc., of the chaplain, etc., shall be 
entered, and the keeper must take care of it. — ; aa 

In criminal cases, if a gaoler assist a felon in making an actual escape, it 1s felony at 
common law, (2 Leach, 671;) and in some cases it is an escape to suffer a prisoner to have 
- greater liberty than can be by law allowed him, as to admit him to bail at law, or suffer 
him to go beyond the limits of the prison. Hawk. b. 2, c¢. 19, 8.5. ; 

A voluntary escape amounts to the same kind of crime, and is punishable in the same - 
way as the original offender, whether he be attainted, indicted, or only in custody on 
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are committed to them by lawful warrant: and, if they suffer any such to 
escape, the sheriff shall answer it to the king, if it be a criminal matter; or, 
in a civil case, to the party injured.(c) And to this end the sheriff must(d ) 
have lands sufficient within the county to answer the king and his people.(26) 
The abuses of gaolers and sheriff’s officers, towards the unfortunate persons 
in their custody, are well restrained and guarded against by statute 32 Geo. 
II. c. 28; and by statute 14 Geo. III. c. 59, provisions are made for better 
preserving the health of prisoners, and preventing the gaol-distemper. 

The vast expense, which custom has introduced in serving the office of 
high-sheriff, was grown such a burden to the subject, that it was enacted by 
statute 13 & 14 Car. II. c. 21, that no sheriff (except of London, Westmore- 
land, and towns which are counties of themselves) should keep any table at 
the assizes, except for his own family, or give any presents to the judges or 
their servants, or have more than forty men in livery: yet, for the sake of 


c) Dalt. 118. 4 Rep. 34. (d) 9 Edw. IL. st.2. 2 Edw. Ill.c.4. 4 Edw. II. 
a y c.9. 5 Edw. Ill.c.4. 13 & 14 Car. II. c, 21, 27. 


suspicion. 1 Hale, 234. 2 Hawk. c. 19, s. 22. And a person who wrongfully takes on 
himself the office of gaoler is as much liable as if he were duly appointed. 1 Hale, 594. 

But no one can be punishable in this degree for the fault of adeputy. 1 Salk. 272, 
note. Nor can any gaoler be a felon in respect of a voluntary escape, unless at the time 
the offence of his prisoner was felony, and cannot be made so by its becoming so after- 
wards. 1Hale,591. Neither can he be thus indicted till after the attainder of the prin- 
cipal, (Hawk. b. 2, c. 19, s. 26,) though he may be fined for the misprision. Id. 

A negligent escape may be punished by fine at common law, 2 Hawk. c. 19, s. 31, and 
a sheriff is thus liable for the default of his deputy, id. One instance of such negligence 
does not amount to a forfeiture of the gaoler’s office, though a repetition of such misfea- 
sance will enable the court to oust him in their discretion. Hawk. b. 2, c. Ig, s. 30. See 
5 Edw. III. c. 8, as to punishment for marshal’s negligent escape. Whena gaol is broken 
by thieves, the gaoler is answerable; not so if broken by king’s enemies. 3 Inst. 52. The 
king may pardon a voluntary escape before it is committed. 2 Hawk. c. Ig, s. 32; and 
see further as to prison breach and rescue, fost, 4 book, 130, 131. 

In civil cases, if the sheriff’s gaoler suffer a prisoner to escape, the action must be 
brought against the sheriff, not against the gaoler; for an escape out of the gaoler’s cus- 
tody is, by intendment of the law, out of the sheriffs custody. 2 Lev. 159. 2 Jones, 
b. 2, 2 Mod. 124. 5 Mod. 414, 416. But an action lies against a gaoler for a voluntary 
escape, as well as against the sheriff, it being in the nature of arescue. 2 Salk. 441. 3 
Salk. 18; and see further, as to the action for escape, post, 3 book, 165. 

With respect to the gaoler’s /zes, by 55 Geo. III. c. 50, s. 2, the quarter sessions are to 
make allowances to gaolers, etc.; and bys. 3 the allowances are to be paid out of the 
county rates. The sec. 11 points out how allowances are to be raised for places which do 
not contribute to county rates, and bys. 12, allowances in particular places are to be 
paid. The 54 Geo. III. c. 97 directs how allowances to the gaoler of Dover Castle prison, 
etc. are to be paid. The 55 Geo. III. c. 50, s. 13 inflicts a punishment on gaolers exact- 
ing any fee or gratuity from prisoners. And by s. 1 of same act, all fees or gratuities 
paid at gaols and bridewells are abolished, with exception of the king’s bench prison, 
fleet, marshalsea, and palace courts. Id. s. 14.—CuHrrry. 

The sheriff is no longer liable for the escape of a criminal, though he is still liable for 
the escape of a prisoner in a civil case. 50 & 51 Vict. ch. 55 (1887). 

(26) This is the only qualification required from the sheriff. That it was the intention 
of our ancestors that the lands of a sheriff should be considerable, abundantly appears from 
their having this provision so frequently repeated, and at the same time that they ob- 
tained a confirmation of magna charta and their most valuable liberties. As the sheriff 
both in criminal and civil cases, may have the custody of men of the greatest property 
in the country, his own estate ought certainly to be large, that he may be above ail 
temptation to permit them to escape, or to join them in their flight. In ancient times 
this office was frequently executed by the nobility and persons of the highest rank in the 
kingdom. EFligebantur olim ad hoc officium potentissimi sepe numero totius regni 
proceres, barones, comites, duces, interdum et regum filii. [Formerly the most powerful 
nobles, as barons, counts, dukes, and sometimes even the sons of kings, were frequently 
chosen for this office.] Spel. Gloss. Vicecom. Bishops also were not unfrequently 
sheriffs. Richard, duke of Gloucester, (afterwards Richard the Third,) was sheriff of 
Cumberland five years together. Burn, Hist. Cumb. 570. It does not appear that there 
is any express law to exclude the nobility from the execution of this office, though it has 
been long appropriated to commoners.—CHRISTIAN. 
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safety and decency, he may not have less than twenty men in England and 
twelve in Wales; upon forfeiture, in any of these cases, of 200/.(27) 

II. The coroner’s is also a very ancient office at the common law. He is 
called coroner, coronator, because he hath principally to do with pleas of the 
crown, (28) or such wherein the king is more immediately concerned.(e) And 
in this light the lord chief justice of the King’s Bench is the principal coroner 
in the kingdom; and may, if he pleases, exercise the jurisdiction of a 
coroner in any part of the realm.(/) But *there are also particular [347 
coroners for every county of England; usually four, but sometimes 
six, and sometimes fewer.(g) ‘This office(Z) is of equal antiquity with the 
sheriff ; and was ordained together with him to keep the peace, when the 
earls gave up the wardship of the county. 

He is still chosen by all the freeholders in the county court,(29) as by the 
policy of our ancient laws the sheriffs, and conservators of the peace, and 
all other officers were, who were concerned in matters that affected the liberty 
of the people;(z)(30) and as verderors of the forest still are, whose business 
it is to stand between the prerogative and the subject in the execution of the 
forest laws. For this purpose there is a writ at common law de coronatore 
eligendo;(7)(31) in which it is expressly commanded the sheriff, ‘‘ guod 
talem eligt faciat, gui melius et sciat, et velit, et posstt, officio illi intendere.’’ (32) 
And, in order to effect this the more surely, it was enacted by the statute(4) 
of Westm. 1, that none but lawful and discreet knights should be chosen: 
and there was an instance in the 5 Edw. III. of a man being removed from 


(e) 2 Inst. 31. 4 Inst. 271. (z) 2 Inst. 558 

(f) 4 Rep. 57. (j) F.N. B. 163 

(23 F. N. B. 163. (k) 3 Edw. I. ec. 10 
. (A) Mirror, ¢. 1, 23. 


(27) Sheriffs are, in the United States, officers appointed or elected under the constitu- 
tions and laws of the several States, and are the principal conservators of the peace in the 
counties to which they belong, and execute the process of the several courts within their 
jurisdiction. Their powers, duties, and liabilities correspond generally with those of 
sheriffs at common law, and they have additional duties and responsibilities by various 
statutes. The sheriff may take the power of the county,—posse comitatus,—if necessary, 
to execute process; and every man is bound to be aiding and assisting, upon order or 
summons, in preserving the peace and apprehending offenders, and is punishable if he 
refuses. 10 Johns. 85. 

The federal officers under the government of the United States corresponding in their 
functions to sheriffs are denominated marshals. They are appointed for each judicial 
district by the President and Senate for the term of four years, but are removable by the 
President at pleasure. It is the duty of the marshal to attend the district and circuit 
courts, and to execute within the district all lawful precepts directed to him, and to com- 
mand all requisite assistance in the execution of his duty. There are also various special 
duties assigned by statute to the marshals. The appointment of deputies is a power inci- 
dent to the office, and the marshal is responsible crvilz/er for their conduct, and they are 
removable not only at his pleasure, but they are also by statute made removable at the 
pleasure of the district or circuit courts. Act of Congress, Sept. 24, 1789. 1 Story’s 
Laws, 62. 1 Kent’s Com. 309.—-SHARSWOOD. 

28) Binn’s Jus. (10 ed. 1895) 292. : 

is Stat. 28 EB. I. c. 3 recognizes the coroner of the king’s house, and consequently, he 
is not so chosen. Coroners so chosen are called coroners virtute carte sive commissions. 
[By virtue of the charter or commission.] The king claims the power of appointing his 
own coroner by prescription, but the subject cannot claim it except by grant from the 
crown. Similar, therefore, to the coroner of the king’s household, is the coroner for the 
city and liberties of Westminster, who is appointed by the dean and chapter; coroners in 
the isle of Ely, who are appointed by the bishop; the coroner of the king’s bench prison 
and the marshalsea, who is the master of the crown office; and the coroner of London, 
which office is vested in the lord mayor by charter. (For the most ample information on 
this subject, see “‘ Jervis on the Office and Duties of Coroners.””)—CHITTY. 

30) The mode of election is now regulated by 7 and 8 Vic. c. 92. 

31) (Of choosing a coroner. ] é : ee 

32) [‘‘ That he cause such one to be chosen as is the best informed, and most willing 
and able to hold that office.’’] 
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this office, because he was only a merchant.(/)(33) But it seems it is now 
sufficient if a man hath lands enough to be made a knight,(34) whether he 
be really knighted or not:(#) for the coroner ought to have an estate suffi- 
cient to maintain the dignity of his office, and auswer any fines that may be 
set upon him for his misbehavior;(7) and if he hath not enough to answer, 
his fine shall be levied on the county, as the punishment for electing an 
insufficient officer.(0) Now indeed, through the culpable neglect of gentlemen 
of property, this office has been suffered to fall into disrepute, and get into 
low and indigent hands; so that, although formerly no coroners would conde- 

scend to be paid for serving their county, and they were, by the 
*348] aforesaid statute of Westm. 1, expressly forbidden to take a *reward, 

under pain of a great forfeiture to the king; yet for many years past 
they have only desired to be chosen for the sake of their perquisites; being 
allowed fees for their attendance by the statute 3 Henry VII. c. 1, which Sir 
Edward Coke complains of heavily;(f) though, since his time, those fees 
have been much enlarged. (¢)(35) 

‘The coroner is chosen for life; but may be removed, either by being made 
sheriff, or chosen verderor, which are offices incompatible with the other; or 
by the king’s writ de coronatore exonerando,(36) for a cause to be therein 
assigned, as that he is engaged in other business, is incapacitated by years 
or sickness, hath not a sufficient estate in the county, or lives in an inconve- 
nient part of it.(7) And by the statute 25 Geo. II. c. 29, extortion, neglect, 
or misbehavior are also made causes of removal.(37)(38) 

The office and power of a coroner are also, like those of the sheriff, either 
judicial or ministerial; but principally judicial. This is in great measure 
ascertained by statute 4 Edw. I. de officio coronatoris; and consists, first, in 
inquiring when any person is slain, or dies suddenly, or in prison, concerning 
the manner of hisdeath. And this must be ‘‘ super visum corporis,’’(39) (40) 

(2) 2 Inst, 82. p) 2 Inst. 210. 

(m) F.N. B. 163, 164. i) Stat. 25 Geo. IL. ¢. 29. 


te Ibid. r) F. N. B. 168, 164. 
0) Mirr.c. 1,23. 2 Inst. 175. 


(33) That this was an office of high dignity in ancient times, appears from Chaucer’s 
description of the Frankelin: 


At sessions ther was he lord and sire, 

Ful often time he was knight of the shire; 
A shereve hadde he ben, and a coronour; 
Was no wher swiche a worthy vavasour. 


Selden, tit. Hon. 2 and 3, s. 4, observe that some copies have it coronour, others coun- 
tour. But the office of an accountant is perfectly inconsistent with the character de- 
scribed, unless a contour signified an escheator.—CHRISTIAN. 

(34) Which, by the statutum de militibus, [The statute concerning soldiers,] 1 Edw. 
II., were lands to the amount of 20/. fer annum.—CHRISTIAN. 

(35) By stat. 7 and 8 Vict. c. 92, 1844, coroner’s fees were abolished and they now re- 
ceive an annual salary, but by the coroner’s act of 1887, a coroner performing the duties 
of a sheriff is entitled to the sheriff’s fees. 50 and 51 Vict. c. 71. 

(36) [Of discharging the coroner. ] 

(37) Bowyer’s Comm. on Const. Law Eng. (2 ed. 1846) 382. 

(38) The county coroner is now appointed by the County Council, 51 and 52 Vict. c. 41, s 
5; and he may be removed by the lord chancellor for inability or misbehavior in the dis- 
charge of his duty. 50 and 51 Vict. c. 71, 1887. 

(39) [‘‘ Upon view of the body.’’] 

(40) When an unnatural death happens, the township are bound, under pain of amerce- 
ment, to give notice to the coroner. 1 Burn, J. 25 ed. 786. Indeed, it seems indictable 
to bury a party who died an unnatural death, without a coroner’s inquest, id.; and if the 
township suffer the body to putrefy, without sending for the coroner, they shall be 
amerced, id. When notice is given to the coroner, he should issue a precept to thecon- 
stable of the four, five, or six next townships, to return a competent number of good 
and lawful men of their townships, to appear before him in such a place, to make an 
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(s) for, if the body be not found, the coroner cannot sit.(¢) He must also 
sit at the very place where the death happened; and his inquiry is made by 
a jury from four, five, or six of the neighboring towns, over whom he is to 
preside.(41) If any be found guilty, by this inquest, of murder or other 
homicide, he is to commit them to prison for further trial, and is also to 
inquire concerning their lands, goods, and chattels, which are forfeited 
thereby: but, whether it be homicide or not, he must inquire whether 

any deodand has accrued to the king, or the *lord of the franchise, by [*349 
this death; and must certify the whole of this inquisition, (under his 

own seal and the seals of his jurors), (~) together with the evidence thereon, 


(3 4 Inst, 271. 


: : sary that the crime should be evident; that is, 
(t) Thus, in the Gothic constitution, before any u ietrioe 


merely that a person was found dead in that district, 


fine was payable by the neighborhood, for the 
slaughter of a man therein, ‘de corpore delicti con- 
stare oportebat; t. e., non tam fuisse aliquem in territorio 
isto mortuum inventum, quam vulneratum et cxsum. 
Potest enim homo etiam ex alia cause subito mori.” 


but that he was wounded and slain. For a man 
may die suddenly from other causes. | 

(u) Stat. 883 Hen. VIII. c. 12. 1& 2 P. and M.e. 
a areriae Symbol. 2 310. Crompt. 264. Tremain 


Stiernhook de jwre Gothor. 1. 8,¢. 4. [It was neces- 


inquisition touching that matter; or he may send his precept to the constable of the hun- 
dred. 2 Hale, 59. 4 Edw. I. st. 2. Wood, Inst. 4,c. b. 1. As to form of inquisition, 
see 2 Lord Ray, 1305. Burn, J. 1 vol. 25 ed. 787-789. If the constable make no return, 
or the jurors returned appear not, they may be amerced. 2 Hale, 59. It seems that a 
coroner ought to execute his office in person, and not by deputy, for he is a judicial 
officer, 2 Hale, 58. Wood Inst. b. 4,c. 1. 1 Burn, J. 24 ed. 787-789. 3 Bar. & Ald. 
260. The jury, appearing, is to be sworn, and charged by the coroner to inquire, upon 
the view of the body, how the party came to hisdeath. 2 Hale, 60. See form of charge, 
4 Edw. I. st. 2, called the statute de officio coronatoris. 1 Burn, J. 24 ed. 789. 

The coroner must hear evidence on all hands, if offered to him, and that upon oath. 2 
Hale, 157. 1 Leach, 43. 

When the inquest is determined, the body may be buried. 4 Edw. I. st. 2. 

As to the manner of holding inquests, etc., on parties dying in prisons, see Umfreville’s 
Coron. 212. 2 Hale, 61. 1 Burn, J. 24ed. 789. 3B. & A. 260, If the body be interred 
before the coroner come, he must dig it up; which may be done lawfully within any con- 
venient time, as in fourteen days. 2 Hawk. c. 9,s. 23. 1 Burn, J. 24ed. 787. If the 
body cannot be viewed, the coroner can do nothing. but the justices of the peace, or of 
Oyer and Terminer, may inquire of it. 1 Hast, P. C. 379. Hawk. b. I, c. 27, s. 12-13. 
TepuUrtel 7. 

But it is not necessary that the inquisition be taken at the same place where the body 
was viewed; but they may adjourn to a place more convenient. 2 Hawk. c. 9, 8. 25.— 
(Gianni 

It seems probable that in ancient times the whole inquisition was taken with the body 
lying before the coroner and jury,—or, at least, that the body was not buried till the in- 
quisition was concluded. Now, however, it is sufficient if the coroner and jury have to- 
gether a view of the body, (sucha view as enables them to ascertain whether there are 
any marks of violence on it or any appearances explanatory of the cause of the death,) 
and, if the latter, are there sworn by the former in the presence of the body. These 
two, however, are indispensable conditions to a proceeding by the coroner. See R. v. 
Ferrand, 3 B. & A. 260. When, therefore, circumstances render a compliance with them 
impossible, the coroner cannot inquire, unless, indeed, he have a special commission for 
the purpose; but justices of the peace, or of Oyer and Terminer, may. 2 Hawk. P. C.c. 
9, S. 25.—COLERIDGE. ¢ ope ieee ‘ \ 

A justice of the peace has no authority to hold an inquisition swper visum corporis. 
Ex parte Schultz, 6 Whart. 269. In taking an inquisition of death, the coroner, as a 
public agent, has authority to order a fost mortem examination by medical men, at the 
public charge. Alleghany County v. Watt, 3 Barr. 462. Commonwealth v. Harmion, 4 
ibid. 269. -SHARSWOOD. : ’ ; 

It has been doubted in a recent case by a great authority (lord Abinger, Jewison v. 
Dyson, 9 Mee. & W. 585) whether the coroner can be properly called a judicial officer, or 
his court a court of record; but it had been previously held expressly by lord Tenterden 
(Garnett v. Ferrand, 6 Barn. & C. 625) that ‘ the court of the coroner is a court of record, 
of which the coroner is the judge;’’ and it was then decided, moreover, that it is for the 
coroner alone to determine whether he will conduct the inquiry openly or privately, so as 
best to further the ends of justice, which may be utterly frustrated by premature publicity. 
—WARREN. ‘The coroner’s court is not a court of record in the United States. 

(41) Binn’s Jus. (10 ed. 1895) 293. As to the election of coroners, see Stubb’s Const. 


Hist. of Eng. vol. ii. p. 219, 239. 
311 


349-359 OF THE RIGHTS [Boox I 


to the court of King’s Bench, or the next assizes. Another branch of his 
office is to inquire concerning shipwrecks, and certify whether wreck or not, 
and who is in possession of the goods. Concerning treasure-trove, he is also 
to inquire who were the finders, and where it is, and whether any one be 
suspected of having found or concealed a treasure; “and that may be well 
perceived (saith the old statute of Edw. I.) where one liveth riotously, 
haunting taverns, and hath done so of long time:’”? whereupon he might be 
attached, and held to bail upon this suspicion only. 

The ministerial office of the coroner is only as the sheriff s substitute. For 
when just exception can be taken to the sheriff,(43) for suspicion of par- 
tiality, (as that he is interested in the suit, or of kindred to either plaintiff 
or defendant, ) the process must then be awarded to the coroner instead of 
the sheriff, for execution of the king’s writs.(v) (44) 

III. The next species of subordinate magistrates, whom I am to consider, 
are justices of the peace; the principal of whom is the czstos votulorum, or 
keeper of the records of the county. The common law hath ever had a spe- 
cial care and regard for the conservation of the peace; for peace is the very 
end and foundation of civil society. And therefore, before the present con- 
stitution of justices was invented, there were peculiar officers appointed by 
the common law for the maintenance of the public peace. Of these some 
had, and still have, this power annexed to other offices which they hold; 
others had it merely by itself, and were thence named custodes, or conservatores 
pacis.(45) Those that were so, virtute officiz, stillcontinue: but the latter sort 
are superseded by the modern justices. 

The king’s majesty(w) is, by his office and dignity royal, the prin- 

*350] cipal conservator of the peace within all his dominions;(46) *and 
may give authority to any other to see the peace kept, and to punish 

such as break it: hence it is usually called the king’s peace. The lord chan- 
cellor, or keeper, the lord treasurer, the lord high steward of England, the 
lord mareschal, the lord high constable of England, (when any such officers 
are in being, ) and all the justices of the court of King’s Bench, (by virtue 
of their offices, ) and the master of the rolls, (by prescription, ) are general 
conservators of the peace throughout the whole kingdom,(47) and may 
cominit all breakers of it, or bind them in recognizances to keep it:(#). the 
other judges are only so in their own courts. ‘The coroner is also a con- 
servator of the peace within his own county;(y) as is also the sheriff;(z) 


(v) 4 Inst. 271. y) Britton, 3. 
(w) Lambard, Eirenarch, 12. 2) F.N. B. 81. 
(x) Lamb. 12. 


(43) Where execution on a judgment obtained by the sheriff, is issued to the sheriff 
himself, any sale thereunder by him is absolutely void and vests no title in the purchaser. 
Collins v. McLeod e¢ a/., 8 Ired. (N. C.) 224 (1848). Freem. Jud. Sales, 424 (1891). 

(44) By the act of Congress Sept. 24, 1789 (1 Story’s Laws, 63,) it is provided that, in 
all causes wherein the marshal or his deputy shall be a party, the writs and precepts 
therein shall be directed to such disinterested person as the court, or any justice or judge 
thereof, may appoint; and the person so appointed is hereby authorized to execute and 
return the same.—SHARSWOOD. 

(45) [Keepers of the peace. ] 

(46) The jurisdiction of justices in civil matters is derived from legislative enactment 
or constitutional grant: at common law, they were merely subordinate magistrates 
appointed by the king’s special commission to administer the criminal law as conserva- 
tors of the peace. Taylor v. Woods, 52 Ala. 475 (1875). See to same effect Wentzler v. 
Peo., 58 (N. Y.) 530 (1874). Gurnsey v. Lovell, 9 Wend. (N. Y.) 321 (1832). Bowyer’s 
Comm. on Const. Law Eng. (2 ed. 1846) 384. 

(47) Crowley’s case, 2 Swanston Chan. Rep. 1-65 (1818). 

The provision of the Act of 1878, ch. 415, sec. 10, conferring jurisdiction upon justices 
of the peace to try, convict and commit to the House of Correction, vagrant and habit- 
ually disorderly persons, is constitutional. State v. Glenn, 54 Md. 597 (1880). 
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and both of them may take a recognizance or security for the peace. Con- 
stables, tithing-men, and the like, are also conservators of the peace within 
their own jurisdictions, and may apprehend all breakers of the peace and 
commit them, till they find sureties for their keeping it.(a)(48) 

Those that were, without any office, simply and merely conservators of the 
peace, either claimed that power by prescription;(4) or were bound to exer- 
cise it by the tenure of their lands;(c) or, lastly, were chosen by the free- 
holders in full county court before the sheriff; the writ for their election 
directing them to be chosen ‘‘ de probioribus et potentioribus comitatus sui in 
custodes pacis.’’(d)(49) But when queen Isabel, the wife of Edward II., had 
contrived to depose her husband by a forced resignation of the crown and 
had set up his son Edward III. in his place; this, being a thing then without 
example in England, it was feared would much alarm the people: especially 
as the old king was living, though hurried about from castle to castle, till at 
last he met with an untimely death. To prevent therefore any risings, or 
other disturbances of the peace, the new king sent writs to all the 
sheriffs in England, the form of which is preserved by *Thomas [*351 
Walsingham, (e) giving a plausible account of the manner of his ob- 
taining the crown; to wit, that it was done zpsus patris bene placito:(50) and 
withal commanding each sheriff that the peace be kept throughout his baili- 
wick, on pain and peril of disinheritance, and loss of life and limb. And in 
a few weeks after the date of these writs, it was ordained in parliament, (/) 
that, for the better maintaining and keeping of the peace in every county, 
good men and lawful, which were no maintainers of evil, or barretors in the 
country, should be assigned to keep the peace. And in this manner, and 
upon this occasion, was the election of the conservators of the peace taken 
from the people, and given to the king;(g) this assignment being construed 
to be by the king’scommission.(/4) But still they were only called conserva- 
tors, wardens, or keepers of the peace, till the statute 34 Edw. III. c. 1 gave 
them the power of trying felonies; and then they acquired the more honora- 
ble appellation of justices. (Z) 

These justices are appointed by the king’s special comniission under the 
great seal, the form of which was settled by all the judges, a. D. 1590.(7 ) 
This appoints them all,(#) jointly and severally,(51) to keep the peace, and 
any two or more of them to inquire of and determine felonies and other mis- 
demeanors: in which number some particular justices, or one of them, are 
directed to be always included, and no business to be done without their 


Lamb, 20. 
B Lamb. 18. 3 Stat. 4 Edw. III. c.2. 18 Edw. III. st. 2, ¢. 2. 
c) Lamb. 17. 7) Lamb. 28. 
d) Lamb. 16. 9) Lamb. 43. F 
(e) Hist. A. D. 1327. _(k) See the form itself, Lamb. 35. Burn. tit. Jus- 
(f) Stat. 1 Edw. IIIT ce. 16. tices, 31. 


(48) The judges of the Supreme Court and of the several district courts of the United 
States, and all judges and justices of the courts of the several States, having authority 
by the laws of the United States to take cognizance of offences against the constitution 
and laws thereof, shall respectively have the like power and authority to hold to security 
of the peace and for good behavior, in cases arising under the constitution and laws of 
the United States, as may or can be lawfully exercised by any judge or justice of the 
peace of the respective States, in cases cognizable before them. Act of Congress, 16 July, 
1798, Ss. I. 1 Story’s Laws, 556.—SHARSWOOD. j x ea 

A constable serving an execution in a civil process, is a ‘‘ peace officer’? and may 
arrest one without a writ of execution against the person, and one resisting arrest is 
liable. Queen v. Lautz, 19 Nova Scotia (Russell & G.) 2 (1886). F 

(49) (“From the most upright and powerful of their county as keepers of the peace.’’] 

50) [By the good pleasure of his father. | PEI CM ih 
ee A justice of the peace throughout the State of New Hampshire has jurisdiction to 
hear and determine a civil action in any county in the State. Young v. Bride, 25 N. H. 
491 (1852). Dawe v. Brown, New Found. Sup. Ct. 451 (Tucker, 1817). 
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presence; the words of the commission running thus, ‘‘ guorum aliquem 
vestrum A. B. C. D. etc. unum esse volumus,;’’(52) whence the persons so 
named are usually called justices of the gvorum. And formerly it was cus- 
tomary to appoint only a select number of justices, eminent for their skill 
and discretion, to be of the guorum, but now the practice is to advance almost 
all of them to that dignity, naming them all over again in the guorum clause, 

except perhaps only some one inconsiderable person for the sake of 
*352] propriety; and no exception is now allowable, *for not expressing in 

the form of warrants, etc., that the justice who issued them is of the 
guorum.(l) When any justice intends to act under this commission, he sues 
out a writ of dedimus potestatem, from the clerk of the crown in chancery, 
empowering certain persons therein named to administer the usual oaths to 
him; which done, he is at liberty to act.(53) 

Touching the number and qualifications of these justices, it was ordained 
by statute 18 Edw. III. c. 2, that ‘wo or three, of the best reputation in each 
county, shall be assigned to be keepers of the peace.(54) But these being 
found rather too few for that purpose, it was provided by statute 34 Edw. 
III. c. 1, that one lord, and three or four of the most worthy men in the 
county, with some learned in the law, shall be made justices in every county. 
But afterwards the number of justices, through the ambition of private per- 
sons, became so large, that it was thought necessary, by statute 12 Ric. II. 
c. 10, and 14 Ric. II. c. 11, to restrain them at first tosix, and afterwards to 
eight only. But this rule is now disregarded, and the cause seems to be (as 
Lambard observed long ago)(m) that the growing number of statute laws, 
committed from time to time to the charge of justices of the peace, have 
occasioned also (and very reasonably) their increase to a larger number. 
And, as to their qualifications, the statutes just cited direct them to be of the 
best reputation, and most worthy men in the county; and the statute 13 Ric. 
II. c. 7 orders them to beof the most sufficient knights, esquires, and gen- 
tlemen of the law. Also by statute 2 Hen. V. st. 1; c. 4, and st. 2, ¢. 1, 
they must be resident in their several counties.(55) And because, contrary 
to these statutes, men of small substance had crept into the commission, whose 
poverty made them both covetous and contemptible, it was enacted by statute 
18 Hen. VI. c. 11, that no justice should be put in commission if he had not 
lands to the value of 20/. fer annum. And, the rate of money being greatly 

altered since that time, it is now enacted by statute 5 Geo. II. c. 18, 
*353] that every justice, except *as is therein excepted, shall have roo/. per 
annum clear of all deductions;(56) and, if he acts without such 


(1) Stat. 26 Geo. II. ec. 27. See also stat. 7 Geo. III. c. 21. (m) Lamb. 34. 


(52) [‘‘ Of whom we will that some of you, A. B. C. D., be one.’’] 
Be Binn’s Jus. (roth ed. 1895) 71. 
(54) Gurnsey v. Lovell, 9 Wend. (N. Y.) 321 (1832). 

(55) Now, by stat. 26 and 27 Vict. ch. 77, 1863, amending stat. 11 and 12 Vict. c. 43, 
1848, a justice has jurisdiction in the county adjoining the one in which he is resident. 

(56) By the 18 Geo. II. c. 20, a party to become a justice of the peace must have in 
possession, either in law or equity, for his own use and benefit, a freehold, copyhold, or 
customary estate for life, or for some greater estate, or an estate for some long term of 
years, determinable upon one or more life or lives, or for a certain term originally created 
for twenty-one years or more, in lands, tenements, or hereditaments, in England or 
Wales, of the clear yearly value of too/. above all encumbrances, etc., or else must be 
entitled to the immediate reversion or remainder of and in such lands, etc., leased for one 
or more lives, or for a term determinable on the death of one or more lives, upon reserved 
rents of the yearly value of 300/.; and he must take the oath thereby prescribed of his 
being so qualified, and if he be not so qualified he forfeits 1oo/. for acting. But by sect. 
13, 14, 15, there is a proviso, that this act does not extend to corporation justices, to 
peers, etc., or the eldest son or heir apparent of any peer or person qualified to serve as 
a knight of the shire, or to officers of the board of green cloth, etc., or to the principal 
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qualification, he shall forfeit 100/. This qualification() is almost an equivalent 
to the 20l, per annum required in Henry the Sixth’s time; and of this(o) 
the justice must now make oath. Also it is provided by the act 5 Geo. II. 
that no practicing attorney, solicitor, or proctor shall be capable of acting as 
a justice of the peace. 

As the office of these justices is conferred by the king, so it subsists only 
during his pleasure; and is determinable, 1. By the demise of the crown < 
that is, in six months after.(f) But if the same justice is put in commis- 
sion by the successor, he shall not be obliged to sue out a new dedimus, or 
to swear to his qualification afresh:(g) nor by reason of any new commission, 
to take the oaths more than once in the same reign.(7) 2. By express writ 
under the great seal,(s) discharging any particular person from being any 
longer justice. 3. By superseding the commission by writ of supersedeas, 
which suspends the power of all the justices, but does not totally destroy it; 
seeing it may be revived again by another writ, called a procedendo. 4. By 
a new commission, which virtually, though silently, discharges all the for- 
mer justices that are not included therein; for two commissions cannot sub- 
sist at once. 5. By accession of the office of sheriff or coroner. (¢) (57) 
Formerly it was thought, that if a man was named in any commission of the 
peace, and had afterwards a new dignity conferred upon him, that this deter- 
mined his office; he no longer answering the description of the commission: 
but now (z) it is provided, that, notwithstanding a new title of dignity, the 
justice on whom it is conferred shall still continue a justice. 

The power, office, and duty of a justice of the peace depend on his 
commission, and on the several statutes which *have created objects [*354 
of his jurisdiction. His commission, first, empowers him singly to 
conserve the peace; and thereby gives him all the power of the ancient con- 
servators at the common law, in suppressing riots and affrays, in taking securi- 
ties for the peace, and in apprehending and committing felons and other 
inferior criminals. (58) It also empowers any two or more to hear and 
determine all felonies and other offences; which is the ground of their juris- 
diction at sessions, of which more will be said in its proper place. And as 
to the powers, given to one, two,(59) or more justices by the several statutes, 


(n) See Bishop Fleetwood’s calculations in his (r) Stat.7 Geo. III. ¢. 9. 
Chronicon Pretiosum. (s) Lamb. 67. 
0) Stat. 18 Geo. II. ¢. 20. (t) Stat. 1 Mar. st. 1, c. 8. 
p) Stat. 1 Anne, c. 8. (wu) Stat. 1 Edw. VI. ¢. 7. 


(q) Stat. 1 Geo. III. ec. 13. 


officers of the navy, under-secretaries of state, heads of colleges, or to the mayors of 
Cambridge and Oxford. 

It has been decided that a person to be qualified for the office must have a clear estate 
of 100/. per annum in law or equity, for his own use, in possession. Holt. C. N. P. 458. 

The acts of a justice of the peace who has not duly qualified are not absolutely void; 
and, therefore, persons seizing goods under a warrant of distress, signed by a justice who 
had not taken the oaths at the general sessions, nor delivered in the certificate required, 
are not trespassers, though the magistrate be liable to the penalty and to be indicted. 3 B. 
& A. 266.—CHITTY. P : ee 

For qualification of a justice of the peace see 38 and 39 Vict. ch. 54, 1875. Chitty’s 
Ene, Stat, Tit. J. of P., p. 68. aoe ; : : 

(57) A sheriff cannot act as a justice during the year of his office; but neither the 
statute referred to, nor, I apprehend, any other statute, disqualifies a coroner from acting 
asa justice of the peace; nor do the two offices in their nature seem incompatible.— 
CHRISTIAN, ; j Aire Lue eae ‘ 

(58) The doctrine that nothing will be intended to be within the jurisdiction of a jus- 
tice of the peace, being one of limited and inferior jurisdiction, except what appears to 
be so from the papers and proceedings in the case, has no application to proceedings 
before a justice sitting as an examining court on mere preliminary investigation of a 
criminal charge. Boynton v. State, 77 Ala. 31 (1884). Eps ms bee 

59) Where a statute requires any act to be done by two justices, it 1s an establishe 
rule, that if the act is of a judicial nature, or is the result of discretion, the two justices 
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which from time to time have heaped upon them such an infinite variety of 
business, that few care to undertake, and fewer understand, the office; they 
are such and of so great importance to the public, that the country 1s greatly 
obliged to any worthy magistrate that, without sinister views of his own, 
will engage in this troublesome service. And therefore if a well-meaning 
justice makes any undesigned slip in his practice, great lenity and indul- 
gence are shown to him in the courts of law; and there are many statutes 
made to protect him in the upright discharge of his office;(w) which, among 
other privileges, prohibit such justices from being sued for any oversights 
without notice beforehand;(60) and stop all suits begun, on tender made of 
sufficient amends. But, on the other hand, any malicious or tyrannical 
abuse of their office is usually severely punished; and all persons who recover 


(w) Stat. 7 Jac. I. ¢. 5; 21 Jac. I. ec. 12; 24 Geo. II. ¢. 44. 


must be present to concur and join in it, otherwise it will be void; as in orders of removal 
and filiation, the appointment of overseers, and the allowance of the indenture of a 
parish apprentice; but where the act is merely ministerial, they may act separately, asin 
the allowance of a poor-rate. This is the only act of two justices which has yet been 
construed to be ministerial; and the propriety of this construction has been justly ques- 
tioned. 4. Rep. 380. But it has been held, that an order of removal signed by two 
justices separately is not void but voidable, and can only be avoided by an appeal to the 
sessions. 4 T. R. 596.—CHRISTIAN. vi , , : 

(60) A justice of the peace acts ministerially or judicially. Minzsterially, in preserving 
the peace, hearing charges against offenders, issuing summons or warrants thereon, exam- 
ining the informant and his witnesses and taking their examinations, binding over the 
parties and witnesses to prosecute and give evidence, bailing the supposed offender, or 
committing him for trial, etc. See the conduct to be observed, 1 Chitty’s Crim. L. 31 to 
116. In cases where a magistrate proceeds ministerially rather than judicially, if he acts 
illegally he is liable to an action at the suit of the party injured; asif he maliciously 
issues a warrant for felony, without previous oath of a felony having been committed. 
2T. R. 225. 1 East, 64. Sir W. Jones, 178. Hob. 63. 1 Bulst. 64. Soif he refusesan 
examination on the statute hue and cry. 1 Leon. 323. /udicially, as when he convicts 
for an offence. His conviction, drawn up in due form, and unappealed against, is con- 
clusive, and cannot be disputed in an action, (1 Brod. & Bing. 432. 3 Moore, 294. 16 
East, 13. 7 T. R. 633, n.a.;) though if the commitment thereon was illegal, trespass lies, 
(Wicks v, Clutterbuck, M. T. 1824. J. B. Moore’s Rep. C. P.;) and if he corruptly and 
maliciously, without due ground, convict a party, (Rex uv. Price, Caldecot, 305,) or refuse 
a license, he is punishable by information or indictment, though not by action. 1 Burr. 
556. 2 Burr. 653. 3 Burr. 1317, 1716. Bac. Ab. Justices of the Peace, F. I Chitty’s 
Crim. L. 873 to 877. So an information will be granted for improperly granting an ale 
license. See 1 T. R. 692. J. Burn, J. 24 ed. 48, tit. Alehouses. 4 T. R. 451. In some 
cases a mere improper interference appears to be thus punishable: thus, where two sets of 
magistrates have a concurrent jurisdiction, and one set appoint a meeting to license ale- 
houses, their jurisdiction attaches so as to exclude the others, though they may all meet 
together on the first day; and if, after such appointment, the other set meet, and grant 
licenses on a subsequent day, the proceeding is illegal, and subjects them to an indict- 
ment. 4 Term. Rep. 451. 

Where a criminal information is applied for against a magistrate, the question for the 
court is not whether the act done be found on investigation to be strictly right or not, 
but whether it proceeded from an unjust, oppressive, or corrupt motive, (among which 
fear and favor are generally included,) or from mistake or error only. In the latter case, 
the court will not grant the rule. 3 B. & A. 432, and see 1 Burr. 556. 2 Burr. 1162, R 
Burr. 1317, 1716. 1 Wils. 7. 1 Term. Rep. 692.—Currry. 

By the act of 1888 justices of the peace are still appointed by the chancellor upon the 
nomination of the lord-lieutenant of each county. The duties which Americans associate 
with the office of justice of the peace are exercised in England, not by the bench of 
justices sitting in quarter sessions,—they constitute a criminal court of very extensive 
jurisdiction—but by the justices singly, sitting either formally or informally. A single 
justice may conduct the preliminary examination of a person charged with crime, and 
may commit for trial if reasonable ground for suspicion be proved. A single justice also 
can issue search warrants to the constabulary for the detection of crime. “The State: 
Wilson, p. 407 e¢ seg. For a full account of the powers of justices of the peace since the 
reform of local administration proposed by the ministry of Lord Salisbury in the spring 
of 1888, see Chitty’s Eng. Stats. (1894), Title Justices of the Peace, vol. 6. 
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a verdict against a justice, for any wilful or malicious injury, are entitled to 
double costs. (61) 

It is impossible upon our present plan to enter minutely into the particu- 
lars of the accumulated authority thus committed to the charge of these 
magistrates. I must therefore refer myself at present to such subsequent 
parts of these commentaries, as will in their turns comprise almost every 
object of the justices’ jurisdiction; and, in the mean time recommend to the 
student the perusal of Mr. Lambard’s Zirenarcha and Dr. Burn’s Justice of 
the Peace, wherein he will find every thing relative to this subject, both in 
ancient and modern practice, collected with great care and accuracy, and 
disposed in a most clear and judicious method. 

* T shall next consider some officers of lower rank than those which [*355 
have gone before, and of more confined jurisdiction; but still such as 
are universally in use through every part of the kingdom. 

IV. Fourthly, then, of the constable. The word constable is frequently 
said to be derived from the Saxon, koning-stapel, and to signify the support 
of the king. But, as we borrowed the name as well as the office of constable 
from the French, Iam rather inclined to deduce it, with Sir Henry Spelman 
and Dr. Cowel, from that language; wherein it is plainly derived from the 
Latin comes stabulz, an officer well known in the empire; so called because, 
like the great constable of France, as well as the lord high constable of 
England, he was to regulate all matters of chivalry, tilts, tournaments, and 
feats of arms, which were performed on horseback.(62) This great office of 


(61) That is, where the judge certifies in court that the injury was wilful and malicious. 
—CHRISTIAN. 

Of course, the question very often arises, under what circumstances a magistrate is 
entitled to these protections; in other words, when he can be said to have done the act 
complained of ‘‘in the execution of his office.’”’ It is obvious that these words must not 
be construed strictly, because the statutes contemplate protection to persons who have 
unintentionally done wrong and exceeded the jurisdiction of their office. Accordingly, 
it has been held in many cases, that if the defendant honestly intended to act as a magis- 
trate, and the act done was in a matter within the jurisdiction of magistrates, he is within 
the protection of the statutes, though he exceeded his powers and transgressed the law. 
Briggs v. Evelyn, 2 H. Black. 114. Weller v. Take, 9 East, 364.—COLERIDGE. 

An action will not lie against a justice of the peace for an act done judicially and 
within the scope of his jurisdiction, unless he acts corruptly or from impure motives. 
Gregory v. Brown, 4 Bibb, 28. Little v. Moore, 1 Southard, 74. If, however, a justice 
of the peace issues an order or warrant of arrest contrary to the provisions of the con- 
stitution or for a matter over which he has no jurisdiction, and the party is arrested, the 
justice is liable in an action of trespass, nor is he entitled to notice of such a suit. John- 
son v. Tompkins, 1 Baldwin, 571. Spencer v. Perry, 4 Shep. 255. Where the act done 
is entirely foreign to the magistrate’s jurisdiction, notice is not necessary; but where he 
has a general jurisdiction over the subject-matter and intended to act as a magistrate he 
is entitled to notice. Jones v. Hughes, 5 S. & R. 301.—SHARSWOOD. 

Malone Crim. Briefs, 355 (1886). The granting of an appeal by a justice of the peace, 
is a judicial act and he is not liable for error in refusing it. Jordon v. Hanson, 49 N. H. 
199 (1870). He must obtain jurisdiction or his acts are void and himself liable. Rowe 
v. Addison, 34 N. H. 306 (1857). Craig v. Burnett, 32 Ala. 728 (1858); or where he per- 
forms duties purely ministerial, such as issuing process of arrest, etc., he will be subject 
to the liabilities of such officers. Place v. Taylor, 22 O. S. 317 (1872). : Y 

(62) We may form a judgment of his power, and the condition of the people of this 
country, in the fifteenth century, from the following clause in a commission in the 7 Edw. 
IV. to Richard earl Rivers:—Plenam potestatem et auctoritatem damus et committimus ad 
cognoscendum et procedendum in omnibus et singulis causis et negotiis de et super 
crimine lese majestatis, seu ipsius occastone, ceterisque causis quibuscungue, summarie 
et de plano, sine strepitu et figura judicit, sola facti veritate inspectd. [We give and 
entrust to you full power and authority for taking cognizance of and proceeding in all 
and every cause and matter of and concerning the crime of high treason, or, when occa- 
sion be, in every other cause, summarily and clearly, without the noise and show of trial, 
the truth of the fact alone being inquired into.] Rym. Foed. tom. xi. p. 582.— 
CHRISTIAN, 
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lord high constable hath been disused in England, except only upon great 
and solemn occasions, as the king’s coronation and the like, ever since the 
attainder of Stafford duke of Buckingham under king Henry VIII.; as in 
France it was suppressed about a century after by an edict of Louis XIII. ae) 
but from his office, says Lambard, (_v) this lower constableship was first drawn 
and fetched, and is, as it were, a very finger of that hand. For the statute 
of Winchester,(z) which first appoints them, directs that, for the better keep- 
ing of the peace, two constables in every hundred and franchise shall inspect 
all matters relating to avms and armor.(63) 

Constables are of two sorts, high constables(64) and petty constables. (65) 
The former were first ordained by the statute of Winchester, as before men- 
tioned; are appointed at the court-leets of the franchise or hundred over 

which they preside, or, in default of that, by the justices at their quar- 
*356] ter sessions; and are removable by the same authority that *appoints 
them.(a)(66) The petty constables are inferior officers in every town 


(2) Phillip’s Life of Pole, ii. 111. (@) 13 Edw. I. ¢c. 6. 
(y) Of Constables, 5. a) Salk. 150. 


(63) Constables have been known as most efficient public officers long before the stat. 
of Westm. 13 Ed. I. st. 2, c. 6, A.D. 1285. This is evident from a writ or mandate pre- 
served in the adversaria to Watt’s edition of Matthew Paris, and from which cc. 4, 6 of 
the stat. of Westminster are evidently taken; though it has, says Sir Thomas Tomlins, 
‘“‘hitherto escaped the notice of every writer or speaker upon the subject.’ See Tomlin’s 
Law Dictionary, title Constable. —Cuirty. 

(64) This office is now abolished except in certain cases, by the ‘‘ High Constable’s Act”’ 
of 1869. 

(65) A constable cannot in general enter the premises of peaceable citizens except to 
serve process, and may not break open dwelling-houses to serve civil writs. Isley v. 
Nichols, 12 Pick. 270 (1831). No officer can break open an outer door for this purpose. 
Snydacker v. Brosse, 51 Ill. 357 (1869); nor even to arrest a defendant on civil process; 
the officer must corporally seize or touch the defendant’s person, before he can justify 
breaking and entering of his house to do so. Sydacker uv. Brosse, supra. 

(66) It should seem that a constable cannot, in case of an affray, arrest without a war- 
rant from a magistrate, unless an actual breach of the peace be committed in his presence, 
or in other words, flagrante delicto. He cannot arrest of his own authority, after the 
affray is over. 2 Camp. 367, 371. 2 Lord Ray. 1296. 1 Russell, book 3, c. 3, on man- 
slaughter, to sec. 4, and see 2 Bar. & Cres. 699; and see further as to the powers and 
duties of constables acting without warrants, or otherwise, fost, 4 book, 292. 1 Chit. 
Crim. Law, 20 to 24. 

A constable executing his warrant out of his district was formerly a trespasser, (I H. 
Bla. 15,) and in a late case it was held, that where a warrant was directed ‘“‘to A. B. to 
constables of W.and to all other his majesty’s officers,"’ the constables of W. (their 
names not being inserted in the warrant) could not execute it out of that district. 
1 Bar. & Cc. 288. But now, by 5 Geo. IV. c. 18, constables may execute warrants out of 
“ae precincts, provided it be within the jurisdiction of the justice granting or backing 

e same. 

It is the duty of a constable to present a highway within his district for non-repair 
and he is entitled to the costs of the prosecution. 3M. & S. 465. ; 

By 33 Geo. III. c. 55, any constable or parish officer may, upon complaint upon oath 
before two justices, be convicted of neglect of duty, or disobedience of any lawful war- 
rant or oe aud see Rouse pny sum not exceeding 4os.; but he may appeal to the 
sessions. n 5 Geo. Ce Ss. II, constables or peac i i 
are liable to the penalty of 52. FE eee a 

With respect to the zvdemmnity and protection extended to constables in their office, the 
7 Ja. I. c. 5 (made perpetual by 21 Ja. I. c. 12) permits them to plead the general issue 
only in an action brought against them for any thing done concerning their office, and 
gives double costs if a verdict be given for them; and sec. 5 requires such action to be 
brought in the county where the fact was committed. 

Formerly the constable was bound to take notice of the jurisdiction of the justice, inso- 
much that if the justice issued a warrant in any matter wherein he had no jurisdiction 
the constable was punishable for the execution of it. But now, by 24 Geo, II. ec. 44, Ss 6, 
no action shall be brought against any constable, etc., acting in obedience to a justice’s 
warrant, until demand in writing signed by the party or his agent, etc. intending to 
bring such action, of the perusal and copy of such warrant, and the same hath been 
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and parish subordinate tothe high constable of the hundred, first instituted 
about the reign of Edw. III.(4) ‘These petty constables have two offices 
united in them; the one ancient, the other modern. ‘Their ancient office is 
that of headborough, tithing-man, or borsholder, of whom we formerly 
spoke,(c) and who are as ancient as the time of king Alfred: their more 
modern office is that of constable merely; which was appointed, as was 
observed, so lately as the reign of Edward III. in order to assist the high 
constable.(@) And in general the ancient headboroughs, tithing-men, and 
borsholders were made use of to serve as petty constables; though not so 
generally, but that in many places they still continue distinct officers from 
the constable. They are all chosen by the jury at the court-leet; or, if no 
court-leet be held, are appointed by two justices of the peace. (e) 

The general duty of all constables, both high and petty, as well as of the 
other officers, is to keep the king’s peace in their several districts; and to 
that purpose they are armed with very large powers, of arresting and im- 
prisoning, of breaking open houses, and the like; of the extent of which 
powers, considering what manner of men are for the most part put into these 
offices, it is perhaps very well that they are generally kept in ignorance. (67) 
One of their principle duties, arising from the statute of Winchester, which 
appoints them, is to keep watch and ward in their respective jurisdictions. 
Ward, guard, or custodza, is chiefly applied to the daytime, in order to appre- 
hend rioters, and robbers on the highways; the manner of doing which is 
left to the discretion of the justices of the peace and the constable:(/) the 
hundred being, however, answerable for all robberies committed therein, by 

(b) Spelm. Gloss. 148. (2 Stat. 14 & 15 Car. II. ¢. 12. 


‘4 ieee cn J) Dalt, Just. ¢. 104. 
(d) Lamb. 9. 


refused or neglected within six days after such demand. And in case the constable com- 
plies with the demand, by showing the warrant, and permitting a copy to be taken, then, 
on action brought, on production and proof of the warrant, a verdict shall be given for 
the constable, etc. notwithstanding a defect in the pees jurisdiction; and the same 
protection is given where the constable is sued jointly with the justice. And by sec. 8, 
no action shall be brought against any constable acting as aforesaid, but within six months 
after the act committed. 

The intent of these provisions was to prevent the constable, or other officer, when act- 
ing in obedience to his warrant, from being answerable on account of any defect of juris- 
diction in the justice. 3 Burr. 1742. 1 Bla. Rep. 555,S.C. 3 Esp. 226. 2M. &S. 259. 
And for cases, etc., on this act, see Tidd, 8 ed. 31, 32. 1 Chit. Crim. Law, 68, 69. ; 

By 1 & 2 Geo. IV. c, 88, a severe punishment is to be inflicted on persons assaulting 
constables to prevent the apprehension or detainer of persons charged with felony. 
Meiherstatites27.Geo. 1l.c120.s. 2, 3u)ac. J.C. 10,8. 0, 27 Geo. Il. ce. 3y S21, 4,41 Ceo, 
Til. U. K. c. 78, s. 1, 2, I Geo. IV. c. 37, s. 3, and 18 Geo, III. c. 19, s. 4, relate to the 
expenses of the constable in his office; and see cases 2 B. & A. 522. 5 B. & A. 180, 755, 
on the 18 Geo. III. c. 19, s. 4. ; 

By 12 Geo. II. c. 29, s. 8, and 55 Geo. III. c. 51, s. 12, high constables are to account at 
sessions.—CHITTY. ; : te 

(67) Every one who reflects upon the subject must surely dissent from the proposition 
‘in the text, which contains, by implication, a censure both upon the legislature and the 
executive. It is manifestly absurd to presume that a man who is ignorant of the extent 
of his authority is less likely to abuse it than he who clearly understands its due limit. 
Admitting that the ignorant officer, from fear, or from a more laudable motive, restricts 
himself within bounds much more contracted than the law has prescribed, it is clear he 
must sometimes fail in the discharge of his duty, to the great detriment of public justice. 
How much better would it be that the duty of these officers should be accurately defined, 
and that they should be chosen from among men of intelligence, who would have the 
good sense to know the extent of their power, and the good feeling not to exceed it !— 
atin may justify an arrest for reasonable cause of suspicion alone; and in this 
respect he stands on more favorable ground than a private person, who must show, in 
addition to such cause, that a felony was actually committed. Russell v. Shuster, 8 W. 
& S. 308.—SHARSWOOD. 

Baers v. Erben, 40 N. Y. 463 (1869). 48 N. H. 377 (1870). 
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daylight, for having kept negligent guard. Watch is properly applicable to 
the night only, (being called among our Teutonic ancestors wacht or 
*357] wacta,)(g) and it *begins at the time when ward ends and ends when 
that begins; for, by the statute of Winchester, in walled towns the 
gates shall be closed from sunsetting to sunrising, and watch shall be kept in 
every borough and town, especially in the summer season, to apprehend all 
rogues, vagabonds, and night-walkers, and make them give an account of 
themselves. ‘The constable may appoint watchmen at his discretion, regu- 
lated by the custom of the place; and these, being his deputies, have for the 
time-being the authority of their principal. But with regard to the infinite 
number of other minute duties that are laid upon constables by a diversity of 
statutes, I must again refer to Mr. Lambard and Dr. Burn; in whose com- 
pilations may be also seen what powers and duties belong to the constable or 
tithing-man indifferently, and what to the constable only: for the constable 
may do whatever the tithing-man may; but it does not hold e converso, the 
tithing-man not having an equal power with the constable. (68) 
V. We are next to consider the surveyors of the highways. Every parish 
is bound of common right to keep the-highroads that go through it in good 
and sufficient repair;(69) unless by reason of the tenure of lands, or other- 
wise, this care is consigned to some particular private person. From this 
burthen no man was exempt by our ancient laws, whatever other immunities 
he might enjoy: this being part of the /rizoda necessitas, to which every man’s 
estate was subject; viz., expeditio contra hostem, arcium constructtio, et pontium 
reparatio.(70) For, though the reparation of bridges only is expressed, yet 
that of roads also must be understood; as in the Roman law, ad instructiones 
reparationesque ttinerum et pontium, nullum genus hominum, nulliusque 
dignitatis ac venerationis meritis, cessare oportet.(h)(71) And indeed now, 
for the most part, the care of the roads only seems to be left to parishes, that 
of bridges being in great measure devolved upon the county at large by 
statute 22 Hen. VIII. c.5. Ifthe parish neglected these repairs, they might 
formerly, as they may still, be indicted for such their neglect;(72) but it 
*358] was not then *incumbent on any particular officer to call the parish 
together and set them upon this work, for which reason, by the 
statute 2 & 3 Ph. and M.c. 8, surveyors of the highways were ordered to: 
be chosen in every parish. (z ) 
These surveyors were originally, according to the statutes of Philip and 


(g) Excubias et explorationes quas wactas vocant. 
Capitular. Hiludov. Pii, cap. 1, A.D. 815. [Out- 
side guardings and inspections, which they call 
“‘watches.’’] 

(h) C. 11, 74, 4. 


office of rather more dignity and authority than 
ours, not only from comparing the method of mak- 
ing and mending the Roman ways with those of our 
country parishes, but also because one Thermus, 
who was the curator of the Flaminian Way, was 


candidate for the consulship with Julius Cesar. 


(zt) This office, Mr. Dalton (Just. cap. 50) says, 
Cic. ad Attic. 1. 1, ep. 1. 


exactly answers that of the curatores viarum of the 
Romans; but it should seem that theirs was an 


(68) The peace of the kingdom is now preserved, especially in towns, by well-organized 
and efficient bodies of police, which originated in the metropolis, in the year 1829, under 
the auspices of Sir Robert Peel, (stat. 10 Geo. IV. c. 44,) and has been ever since grad- 
ually and rapidly extending throughout the three kingdoms.—WARREN. 

(69) Eastman v. Co. Clackamas, 32 Fed. Rep. 29 (1887). A bridge intended for, and 
used as a thoroughfare, is a public highway, and hence a work of internal improvement; 
nor does the fact that the bridge was at first a toll bridge, affect the validity of the bonds 
issued for its construction—they being in the hands of dona fide holders for value and 
before maturity. Co. Commrs. v. Chandler, 96 U. S. 209 ee : 

(70) Sussex v. Strader, 3 Harr. (N. J.) 111 (1840). [Threefold obligation, vices 
expedition against the enemy, the construction of arsenals and the repairing of bridges. ] 

(71) [With respect to the construction and repairing of ways and bridges no class of 
men of whatever rank or dignity should be exempted. ] 

(72) A county is liable in damages for defective roads, whether incorporated or not. 
Eastman v. Co, Clackamas, 32 Fed. Rpt. 29 (1887). 
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Mary, to be appointed by the constable and church-wardens of the parish; 
but now they are constituted by two neighboring justices, out of such 
inhabitants or others as are described in statute 13 Geo. III. c. 78, and may 
have salaries allotted them for their trouble. 

Their office and duty consists in putting in execution a variety of laws for 
the repairs of the public highways; that is, of ways leading from one town to 
another: all which are now reduced into one act by statute 13 Geo. III. c. 78, 
which enacts, 1. That they may remove all annoyances in the highways, or 
give notice to the owner to remove them, who is liable to penalties for non- 
compliance. 2. They are to call together all the inhabitants and occupiers 
of lands, tenements, and hereditaments within the parish, six days in every 
year, to labor in fetching materials, or repairing the highways: all persons 
keeping draughts, (of three horses, &c.,) or occupying lands, being obliged to 
send a team for every draught, and for every 5o0/. a year which they keep or 
occupy: persons keeping less than a draught, or occupying less than 5o0/. a 
year, to contribute in a less proportion; and all other persons chargeable, 
between the ages of eighteen and sixty-five, to work or find a laborer. But 
they may compound with the surveyors at certain easy rates established by 
the act. And every cartway leading to any market-town must be made 
twenty feet wide at the least, if the fences will permit; and may be increased 
by two justices, at the expense of the parish, to the breadth of thirty feet. 
3. The surveyors may lay out their own money in purchasing materials for 
repairs, in erecting guide-posts, and making drains, and shall be 
reimbursed by a rate to be allowed at a special sessions. *4. Incase [*359 
the personal labor of the parish be not sufficient, the surveyors, with 
the consent of the quarter sessions, may levy a rate on the parish, in aid of 
the personal duty, not exceeding, in any one year, together with the other 
highway rates, the sum of gd. in the pound; for the due application of which 
they are to account upon oath. As for turnpikes, which are now pretty 
generally introduced in aid of such rates, and the law relating to them, these 
depend principally on the particular powers granted in the several road acts, 
and upon some general provisions which are extended to all turnpike roads 
in the kingdom, by statute 13 Geo. III. c. 84, amended by many subsequent 
acts. (& 

a : proceed therefore, lastly, to consider the overseers of the poor; their 
original, appointment, and duty. ; 

The poor of England, till the time of Henry VIII., subsisted entirely upon 
private benevolence, and the charity of well-disposed Christians.(74) For, 
though it appears by the mirror,(/) that by the common law the poor were 
to be ‘‘ sustained by parsons, rectors of the church, and the parishioners, so 
that none of them die for default of sustenance;’’ and though, by the statutes 
12 Ric. II. c. 7, and 19 Hen. VII. c. 12, the poor are directed to abide in the 
cities or towns wherein they were born, or such wherein they had dwelt for 
three years, (which seem to be the first rudiments of parish settlements, ) 
yet, till the statute 27 Hen. VIII. c. 55, I find no compulsory method chalked 
out for this purpose; but the poor seem to have been left to such relief as the 
humanity of their neighbors would afford them. The monasteries were, in 
particular, their principal resource; and, among other bad effects which 
attended the monastic institutions, it was not perhaps one of the least 
(though frequently esteemed quite otherwise) that they supported and 
fed a very numerous and very idle poor, whose sustenance depended upon. 


(k) Stat. 14 Geo. IIL. c. 14, 36, 57, 82, 16 Geo. IIl.c. 39. 18 Geo. III. c. 28. () C. 1,23. 


(74) For the various provisions of the poor laws in Great Britain see Chitty’s Eng. 
Stats., vol. 9, title Poor laws. 


VOL. I.—21. 321 


359-360-361 OF THE RIGHTS [Boox I 


*360] what was daily distributed in alms at the gates *of the religious 

houses. But, upon the total dissolution of these, the inconvenience 
of thus encouraging the poor in habits of indolence and beggary was quickly 
felt throughout the kingdom: and abundance of statutes were made in the 
reign of king Henry the Eighth and his children, for providing for the poor 
and impotent; which, the preambles to some of them recite, had of late years 
greatly increased. These poor were principally of two sorts: sick and impo- 
tent, and therefore unable to work; idle and sturdy, and therefore able, but 
not willing, to exercise any honest employment. To provide in some measure 
for both of these, in and about the metropolis, Edward the Sixth founded 
three royal hospitals; Christ’s and St. Thomas’s, for the relief of the impotent 
through infancy or sickness; and Bridewell for the punishment and employ- 
ment of the vigorous and idle. But these were far from being sufficient for 
the care of the poor throughout the kingdom at large: and therefore, after 
many other fruitless experiments; by statute 43 Eliz. c. 2, overseers of the 
poor were appointed in every parish. 

By virtue of the statute last mentioned, these overseers are to be nominated 
yearly in Easter-week, or within one month after, (though a subsequent 
nomination will be valid,)(#) by two justices dwelling near the parish. 
They must be substantial householders, and so expressed to be in the 
appointment of the justices. (7) 

Their office and duty, according to the same statute, are principally these: 
first, to raise competent sums for the necessary relief of the poor, impotent, | 
old, blind, and such other, being poor and not able to work: and secondly, 
to provide work for such as are able, and cannot otherwise get employment: 
but this latter part of their duty, which, according to the wise regulations of 
that salutary statute, should go hand in hand with the other, is now most 

shamefully neglected. However, for these joint purposes, they are 
*361] empowered to *make and levy rates upon the several inhabitants of 

the parish, by the same act of parliament; which has been further 
explained and enforced by several subsequent statutes. 

The two great objects of this statute seem to have been, 1. To relieve the 
impotent poor, and them only. 2. To find employment for such as are able 
to work; and this principally, by providing stocks of raw materials to be 
worked up at their separate homes, instead of accumulating all the poor in 
one common workhouse; a practice which puts the sober and diligent upon a 
level (in point of their earnings) with those who are dissolute and idle, 
depresses the laudable emulation of domestic industry and neatness, and 
destroys all endearing family connections, the only felicity of the indigent. 
Whereas, if none were relieved but those who are incapable to get their liv- 
ings, and that in proportion to their incapacity; if no children were removed 
from their parents, but such as are brought up in rags and idleness; and if 
every poor man and his family were regularly furnished with employment, 
and allowed the whole profits of their labor;—a spirit of busy cheerfulness 
would soon diffuse itself through every cottage; work would become easy and 
habitual, when absolutely necessary for daily subsistence; and the peasant 
would go through his task without a murmur, if assured that he and his 
children, when incapable of work through infancy, age, or infirmity, would 
then, and then only, be entitled to support from his opulent neighbors. 

This appears to have been the plan of the statute of queen Elizabeth; in 
which the only defect was confining the management of the poor to small 
parochial districts; which are frequently incapable of furnishing proper work, 
or providing an able director. However, the laborious poor were then at 
liberty to seek employment wherever it was to be had: none being obliged to 
reside in the places of their settlement, but such as were unable or unwilling 

(m) Stra. 1123. (n) 2 Lord Raym. 1394. 
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to work; and those places of settlement being only such where they 
*were born, or had made their abode, originally for three years,(o) [*362 
and afterwards (in the case of vagabonds) for one year only. (p) 

After the restoration, a very different plan was adopted, which has rendered 
the employment of the poor more difficult, by authorizing the subdivisions of 
parishes; has greatly increased their number, by confining them all to their 
respective districts; has given birth to the intricacy of our poor-laws, by 
multiplying and rendering more easy the methods of gaining settlements; 
and, in consequence, has created an infinity of expensive law-suits between 
contending neighborhoods, concerning those settlements and removals. By 
the statute 13 & 14 Car. II. c. 12, a legal settlement was declared to be 
gained by ézrth or by inhabitancy, apprenticeship, or service for forty days: 
within which period all intruders were made removable from any parish by 
two justices of the peace, unless they settled in a tenement of the annual 
value of 1o/. ‘The frauds, naturally consequent upon this provision, which 
gave a settlement by so short a residence, produced a statute, 1 Jac. II. c. 17, 
which directed zofcce in writing to be delivered to the parish officers, before 
a settlement could be gained by such residence. Subsequent provisions 
allowed other circumstances of notoriety to be equivalent to such notice 
given; and those circumstances have from time to time been altered, enlarged, 
or restrained, whenever the experience of new inconveniences, arising daily 
from new regulations, suggested the necessity of a remedy. And the doc- 
trine of certificates was invented, by way of counterpoise, to restrain a man 
and his family from acquiring a new settlement by any length of residence, 
wherever unless in two particular excepted cases; which makes parishes very 
cautious of giving such certificates, and of course confines the poor at home, 
where frequently no adequate employment can be had. 

The law of settlements may be therefore now reduced to the following 
general heads; or, a settlement in a parish may be acquired, 1, By 
birth; for, wherever a child is first known *to be, that is always prima [*363 
facie the place of settlement, until some other can be shown.(¢)(75) 

This is also generally the place of settlement of a bastard child;(7) for a 
bastard, having in the eye of the law no father, cannot be referred to Azs 
settlement, as other children may.(s) But in legitimate children, though 
the place of birth be pvzma facie the settlement, yet it is not conclusively so; 
for there are, 2, Settlements by farentage, being the settlement of one’s father 
or mother: all legitimate children being really settled in the parish where 
their parents are settled, until they get a new settlement for themselves. (¢) 
A new settlement may be acquired several ways; as, 3, by marriage. Fora 
woman marrying a man that is settled in another parish changes her own 
settlement: the law not permitting the separation of husband and wife. (~) (76) 


(o) Stat. 19 Hen. VII. c. 12. 1 Edw. VI. c. & 3 (r) See page 459. 

Edw. VI. c. 16. 14 Eliz. c. 5. (s) Salk. 427. 
(p) Stat. 39 Eliz. c. 4. (t) Salk, 528. 2 Lord Raym. 1473. 
(q) Carth. 433. Comb. 364. Salk. 485. 1 Lord (w) Stra, 544. 

Raym. 567. 


he place of a person’s birth will be taken to be his place of settlement until it be 
ee ie as one aes Sterling v. Plainfield, 4 Day (Conn.) 116 (1821), A bas- 
tard born ina state of the mother who has not been a resident for twelve months, is charge- 
able upon the county ofits birth. State etc. v. McQuaig, 63 N. C. 552 (1869). Burlington 
v, Essex, 19 Ver. 96 (1846). ‘The place of birth is only the place of settlement when that 
of a person’s father or mother is unknown, therefore when the father of a pauper was a 
foreigner who never gained a settlement in this country, and the mother’s residence was 
N., it was held, that though the child was born at S., the settlement was that of the 
mother at N.—the father having absconded. Newton v. Stratford, 3 Day (Conn.) 601 
(16) The rule that the settlement of a married woman follows that of her husband has 
long been the statute rule of Mass.; it rests upon common law and is founded on the 
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But if the man has no settlement, hers is suspended during his life, if he 
remains in England and is able to maintain her; but in his absence, or after 
his death, or during, perhaps, his inability, she may be removed to her old 
settlement.(v)(77) The other methods of acquiring settlements in any parish 
are all reducible to this one, of forty days’ residence therein: but this forty 
days’ residence (which is to be construed to be lodging or lying there) must 
not be by fraud, or stealth, or in any clandestine manner; but made noto- 
rious by one or other of the following concomitant circumstances. The 
next method therefore of gaining asettlement is, 4, By forty days’ residence, 
and notice. For if a stranger comes into a parish, and delivers notice in 
writing of his place of abode, and number of his family, to one of the over- 
seers, (which must be read in the church and registered,) and resides there 
unmolested for forty days after such notice, he is legally settled thereby. (w) 
For the law presumes that such a one at the time of notice is not likely to 
become chargeable, else he would not venture to give it; or that, in such 
case, the parish would take care to remove him. But there are also other 

circumstances equivalent to such notice: therefore, 5, Renting for a 
*364] year *a tenement of the yearly value of ten pounds, and residing forty 

days in the parish, gains a settlement without notice;(*) upon the 
principle of having substance enough to gain credit for such a house. 6. 
Being charged to and paying the public /axes and levies of the parish; except- 
ing those for scavengers, highways,(y) and the duties on houses and win- 
dows:(z) and, 7, Executing, when legally appointed, any public parochial 
office for a whole year in the parish, as church-warden, etc., are both of them 
equivalent to notice, and gain a settlement,(a@) if coupled with a residence 
of forty days. 8. Being Azred for a year, when unmarried and childless, 
and serving a year in the same service; and 9, Being bound an apprentice, 
gives the servant and apprentice a settlement, without notice, (0) in that place 
wherein they serve the last forty days. This is meant to encourage applica- 
tion to trades, and going out to reputable services. 10. Lastly, the having 
an estate of one’s own, and residing thereon forty days, however small the 
value may be, in case it be required by act of law, or of a third person, as 
by descent, gift, devise, etc., is a sufficient settlement:(c) but if a man 
acquire it by his own act, as by purchase, (in its popular sense, in considera- 
tion of money paid,) then unless the consideration advanced, bona fide, be 
60/., it is no settlement for any longer time than the person shall inhabit 
thereon.(@) He is in nocase removable from his own property; but he shall 
not, by any trifling or fraudulent purchase of his own, acquire a permanent 
and lasting settlement. 

All persons, not so settled, may be removed to their own parishes, on 
complaint of the overseers, by two justices of the peace, if they shall adjudge 
them likely to become chargeable to the parish into which they have intruded: 

unless they are in a way of getting a legal settlement, as by having 
*365] hired a house of 1o/. per annum, or living in an *annual service; for 
then they are not removable. (e) And in all other cases, if the parish 
to which they belong will grant them a certificate, acknowledging them to 


(v) Foley, 249, 251, 252. Burr. Set. C. 370. (a) Stat. 3 & 4 W. and M. C, 11. 
(w) Stat. 18 & 14 Car. II. c. 12. 1 Jac. 1.¢.17. 3 (d) Stat.3 &4 W. and M.C.11. 8&9 W. III. ¢.10. 
& 4 W. and M. ¢. 11. 30 Geo. IT. e. 11. 


(x) Stat. 13 & 14 Car. I. c. 12. c) Salk 
{y) Stat. 9 Geo, I. ¢. 7 meg 


3 6. 
z) Stat. 21 Geo. II. c. 10. 18 Geo. III. ¢. 26. é) Salk. 472. 


highest consideration of public policy and morality—the unity of the marriage relation. 
City Sommerville v. City Boston, 120 Mass. 576 (1876). 

(77) This doctrine of the revivor of a maiden settlement after death of the husband was 
followed in Otsego v, Smithfield, 6 Cowen, 763 (1827). See for the modern law on this 
subject, Chitty’s Eng. Stat. vol. ix. Tit. Poor, p. 206 e7 seg. 
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be their parishioners, they cannot be removed merely because likely to be- 
come chargeable, but only when they become actually chargeable.(f) But 
such certificated person can gain no settlement by any of the means above 
mentioned, unless by renting a tenement of ro/. per annum, or by serving an 
annual office in the parish, being legally placed therein; neither can an 
apprentice or servant to such certificated person gain a settlement by such 
their service. ( g’) 

These are the general heads of the laws relating to the poor, which, by the 
resolutions of the courts of justice thereon within a century past, are branched 
into a great variety.(78) And yet, notwithstanding the pains that have been 
taken about them, they still remain very imperfect, and inadequate to the 
purposes they are designed for: a fate that has generally attended most of 
our statute laws, where they have not the foundation of the common law to 
build on. When the shires, the hundreds, and the tithings were kept in the 
same admirable order in which they were disposed by the great Alfred, there 
were no persons idle, consequently none but the impotent that needed relief: 
and the statute of 43 Eliz. seems entirely founded on the same principle. 
But when this excellent scheme was neglected and departed from, we cannot 
but observe with concern what miserable shifts and lame expedients have 
from time to time been adopted, in order to patch up the flaws occasioned by 
this neglect. ‘There is not a more necessary or more certain maxim in the 
frame and constitution of society, than that every individual must contribute 
his share in order to the well-being of the community: and surely they must 
be very deficient in sound policy, who suffer one half of a parish to continue 
idle, dissolute, and unemployed, and at length are amazed to find that the 
industry of the other half is not able to maintain the whole. 


CHAPTER X. 
OF THE PEOPLE, WHETHER ALIENS, DENIZENS, OR NATIVES. 


HAVING, in the eight preceding chapters, treated of persons as they stand 
in the public relations of magistrates, I now proceed to consider such persons 
as fall under the denomination of the Jeop/e. And herein all the inferior and 
subordinate magistrates treated of in the last chapter are included. 

T’he first and most obvious division of the people is into aliens and natural- 
born subjects.(1) Natural-born subjects are such as are born within the 


(f) Stat. 8 & 9 W. III. ¢. 30. (g) Stat, 12 Anne, c. 18. 


(78) For a full and complete knowledge of this extensive subject, recourse must be had 
to Burn’s Justice, by Chitty, and Mr. Const’s valuable edition of Bott, and the reporters 
there referred to.—CHRISTIAN. 18 Am. and Eng. Enc. of Law, 766. : 

(1) Natural-born subjects are persons born within the allegiance, power, or protection 
of the crown of England, which terms embrace not only persons born within the domin- | 
ions of his majesty, or of his homagers, and the children of subjects in the service of the . 
king abroad, and the king’s children, and the heirs of the crown, all of whom are natural- 
born subjects by the common law, but also, under various statutes, all persons, though 
born abroad, whose father and grandfather by the father’s side were natural-born sub- 
jects at common law, unless the father or paternal grandfather, through whom the claim ~ 
is made was at the time of the birth of such children liable, in case of his return into this 
country, to the penalties of treason or felony, or was in the actual service of any foreign 
prince then at enmity with the crown of England, excepting always from the benefit both 
of the common law and of the statutes those artificers and manufacturers who are declared 
aliens by 5 Geo. I. c. 27, See 1 Chit. Com. Law, 117, 119, 130; but artificers may now go 
abroad. 5 Geo. IV. c. 97. See Chitty’s Eng. Stats. (1894) vol. i, title Alien, for all - 
recent acts on this subject. 4, 
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dominions of the crown of England; that is, within the ligeance, or, as it is 
generally called, the allegiance, of the king; and aliens, such as are born out 
of it. Allegiance is the tie, or égamen, which binds the subject to the king, 
in return for that protection which the king affords the subject.(2) The 
thing itself, or substantial part of it, is founded in reason and the nature of 
government; the name and the form are derived to us from our Gothic 
ancestors. Under the feodal system, every owner of lands held them in sub- 
jection to some superior or lord, from whom, or whose ancestors, the tenant 
or vassal had received them; and there was a mutual trust or confidence 
subsisting between the lord and vassal, that the lord should protect the 

vassal in the enjoyment of the territory he had granted him, and, on 
*367] the *other hand, that the vassal should be faithful to the lord, and 

defend him against all his enemies. ‘This obligation on the part 
of the vassal was called fidelitas, or fealty; and an oath of fealty was re- 
quired, by the feodal law, to be taken by all tenants to their landlord, 
which is couched in almost the same terms as our ancient oath of alle- 
giance,(a@) except that in the usual oath of fealty there was frequently a 
saving or exception of the faith due to a superior lord by name, under 
whom the landlord himself was perhaps only a tenant or vassal. But when 
the acknowledgment was made to the absolute superior himself, who was 
vassal to no man, it was no longer called the oath of fealty, but the oath 
of allegiance; and therein the tenant swore to bear faith to his sov- 
ereign lord, in opposition to all men, without any saving or excep- 
tion:—‘‘ contra omnes homines fidelitatem fecit.’’(6)(3) Land held by this 
exalted species of fealty was called feudum ligium, a liege fee; the 
vassals, homines ligiz, or liege men; and the sovereign, their dominus ligius 
or liege lord. And when sovereign princes did homage to each other for 
lands held under their respective sovereignties, a distinction was always made 
between szmple homage, which was only an acknowledgment of tenure, (c) 
and “ege homage, which included the fealty before mentioned, and the 


(a) 2 Feud. 5, 6, 7. (6b) 2 Feud. 99. (c) 7 Rep. Calvin’s case, 7. 


Persons born in transmarine territories belonging to the king of England, in any othe 
right than that of the English crown, as, for ice the Hadevetinas and Tesora ache 
service to the king, as officers of such transmarine territories, are not natural-born sub- 
jects. See Vaughan, 286. 

A child born out of the allegiance of the crown of England is not entitled to be deemed 
a natural-born subject, unless the father be at the time of the birth of the child not a sub- 
ject only, but a subject by birth. Therefore, children born in the United States of 
America, since the recognition of their independence, of parents born there before that 
time, and continuing to reside there afterwards, are aliens, and cannot inherit lands 
here. 2 Bar. & Cres. 779. 4D. & R. 394, S. C.—Currry. 

As to the status of children born while one of their parents is in business temporarily 
abroad, see Ludlam v. Ludlam, 26 N. Y. 356 (1862); this, however, is now no longer an 
open question, it being provided by U. S. Statute Ae St. 351) that ‘‘ all children here- 
tofore born, or hereafter born out of the limits and jurisdiction of the United States 
whose fathers were, or may be, at the time of their birth citizens thereof, are declared to 
be citizens of the United States; but the rights of citizenship shall not descend to children 
whose fathers never resided in the United States’’ (1855). So, also, it is provided bya 
statute passed in 1870 (33 Vict. ch. 14) that any natural-born subject, who become at his 
birth also a subject of any foreign State, under its laws, may if of full age and under no 
Ceenty cecee himself an eter ane cease to be an English subject. For full under- 
standing of the provisions as to sailors, soldiers, married wom i idi 
both the U. S. Stats. and the Eng. Stats. supra. ee aie acs. ake a 

(2) Read v. Read, 5 Call (Va.) 196 (1804). Indian tribes within the state of New York 
are not aliens, but citizens owing allegiance to the government, and may acquire property 
ee Ais descent ane Senet it ie same as natural citizens subject to regulations 

ectin em against imposition and fr 
ie os g p aud. Jackson v. Goodell, 20 John. (N. Y.) 
(3) [‘‘He bound himself to fealty against all men.’’] 
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services consequent upon it. Thus, when our Edward III., in 1 329, did 
homage to Philip VI. of France for his ducal dominions on that continent, it 
was warmly disputed of what species the homage was to be, whether liege or 
simple homage.(d@) But with us in England, it becoming a settled principle 
of tenure that a// lands in the kingdom are holden of the king as their 
sovereign and lord paramount, no oath but that of fealty could ever be taken 
to inferior lords, and the oath of allegiance was necessarily confined to the 
person of the king alone. By an easy analogy, the term of allegiance was 
soon brought to signify all other engagements which are due from subjects to 
their prince, as well as those duties which were simply and merely 
territorial. And the oath of allegiance, as administered for *upwards [*368 
of six hundred years, (e) contained a promise ‘‘ to be true and faithful 
to the king and his heirs, and truth and faith to bear of life and limb and 
terrene honor, and not to know or hear of any ill or damage intended him, 
without defending him therefrom.’’ Upon which Sir Matthew Hale(/) 
makes this remark, that it was short and plain, not entangled with long or 
intricate clauses or declarations, and yet is comprehensive of the whole duty 
from the subject to his sovereign. But, at the revolution, the terms of this 
oath being thought perhaps to favor too much the notion of non-resistance, 
the present form was introduced by the convention parliament, which is more 
general and indeterminate than the former; the subject only promising ‘‘ that 
he will be faithful and bear ¢vwe allegiance to the king,’’ without mentioning 
‘‘his heirs,’’ or specifying in the least wherein that allegiance consists. The 
oath of supremacy is principally calculated as a renunciation of the pope’s 
pretended authority; and the oath of abjuration, introduced in the reign of 
king William,(¢)(4) very amply supplies the loose and general texture of 
the oath of allegiance; it recognizing the right of his majesty, derived under 
the act of settlement; engaging to support him to the utmost of the juror’s 
power; promising to disclose all traitorous conspiracies against him; and ex- 
pressly renouncing any claim of the descendants of the late pretender, in as 
clear and explicit terms as the English language can furnish. ‘This oath must 
be taken by all persons in any office, trust, or employment; and may be 
tendered by two justices of the peace to any person whom they shall suspect 
of disaffection.(%) And the oath of allegiance may be tendered(z) to all 
persons above the age of twelve years, whether natives, denizens, or aliens, 
either in the court-leet of the manor, or in the sheriff’s tourn, which is the 
court-leet of the county. 
But, besides these express engagements, the law also holds that 
there is an implied, original, and virtual allegiance, *owing from  [*369 
every subject to his sovereign, antecedently to any express promise; 
and although the subject never swore any faith or allegiance in form. For as 
the king, by the descent of the crown, is fully invested with all the rights, 
and bound to all the duties, of sovereignty, before his coronation; so the 
subject is bound to his prince by an intrinsic allegiance, before the superin- 
duction of those outward bonds of oath, homage, and fealty, which were 
only instituted to remind the subject of this his previous duty, and for the 
better securing its performance.(“) The formal profession, therefore, or 
oath of subjection, is nothing more than a declaration in words of what was 
before implied in law; which occasions Sir Edward Coke very justly to 


d) 2Cart. 401. Mod. Un. Hist. xxiii. 420. (g) Stat. 18 W. III. c. 6. 
(2 Mirror, ¢. 3, 235. Fleta, 3,16. Britton, c. 29. (h) Stat. 1 Geo, I. c, 18. 6 Geo. TII. ¢. 53. 
7 Rep. Calvin’s case, 6. ti 2 inst. 121. 1 Hal. P. C. 64. 


(f) 1 Hal. P. C. 63. k) 1 Hal. P. C. 61. 


(4) See Century Dictionary, title ‘‘ Allegiance.”’ 
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observe, (/) that ‘‘all subjects are equally bounden to their allegiance as if 
they had taken the oath; because it is written by the finger of the law in 
their hearts, and the taking of the corporal oath is but an outward declara- 
tion of the same.’’ The sanction of an oath, it is true, in case of violation 
of duty, makes the guilt still more accumulated, by superadding perjury to 
treason; but it does not increase the civil obligation to loyalty; it only 
strengthens the social tie by uniting it with that of religion. 

Allegiance, both express and implied, is, however, distinguished by the law 
into two sorts of species, the one natural, the other local; the former being also 
perpetual, the latter temporary.(5) Natural allegiance is such as is due from 
all men born within the king’s dominions immediately upon their birth. (7) 
For immediately upon their birth, they are under the king’s protection; 
at a time, too, when (during their infancy) they are incapable of pro- 
tecting themselves. Natural allegiance is therefore a debt of gratitude, 
which cannot be forfeited, cancelled, or altered by any change of time, place, 
or circumstance, nor by any thing but the united concurrence of the legis- 

lature.(z)(6) An Englishman who removes to France, or to China, 
*370] owes the same allegiance *to the king of England there as at home, 

and twenty years hence as well as now. For it is a principle of 
universal law,(o0) that the natural-born subject of one prince cannot by any 
act of his own, no, not by swearing allegiance to another, put off or discharge 
his natural allegiance to the former: for this natural allegiance was intrinsic, 
and primitive, and antecedent to the other; and cannot be devested(7) with- 
out the concurrent act of that prince to whom it was first due.(8) Indeed, 


(2) 2 Inst. 121. n) 2P, Wms. 124. 
(m) 7 Rep. 7. 0) 1 Hal. P. C. 68. 


(5) So long as an alien remain in his new place of habitation, he is bound to conduct 
himself according to its law.—This is called temporary allegiance. Thomas Univ. Juris. 
143, (1829). 

‘ees born in Hanover before the accession of the Queen, when the crowns of 
England and Hanover were held by the same person, resident in England but not natural- 
ized there, are aliens and not entitled to vote for members of Parliament iz re Stepney 
election, etc., 17 L. R. Q. B. Div. 54-62 (1886). See Regina v. Mahon, 26 Up. Can. Q. 
B. Rep. 195-200 (1867) announcing the now exploded doctrine that allegiance is non- 
transferable from one sovereign or State toanother. The requirements of our naturaliza- 
tion laws—abjuring all other allegiance, etc.—are inconsistent with this doctrine; so, 
too, is the rule, laid down in U. S. v. Wyngall, 5 Hill, 16, that aliens may enlist in the 
army. Story on Contracts, Io2 (5 ed. 1874). 

7) To the insistence, even to the bloody wage of battle, of so mighty a nation as 
the United States of America, whose hospitable shores, for more than a century, have 
welcomed the liberty-loving fugitives of all lands, and to the policy which demanded 
that protection be accorded those who had thus sought it beneath the broad egis of 
American citizenship, the right of expatriation is no longer seriously questioned, by the 
European governments by whom it was long denied. The right of the subjects of 
Russia, Prussia, Austria and Mexico, to become American citizens, is now conceded by 
treaty by those governments; and England, long the most strenuous of all in the main- 
tenance of the proud maxim ‘‘ Once an Englishman, always an Englishman,’’ has by the 
Naturalization Act of 33 Vict. ch. 24 (1870) provided that any English subject may 
become the naturalized subject or citizen of any other foreign State, and thereupon cease 
to be a British subject. 

For a full discussion of this question see 1 Kent Comm. Lect. 4, 2 Kent Comm. Lect. 
25; Story on Const. 3 1104; Marcy’s Cor. Sen. Ex. Doc. No. 9, Feb. 26-1857, Ibid. 
Nos. 1 and 41, Sep. 1853. A 

(8) And this seems to have guided the courts both of England and America, since the 
peace between these powers, which ended in the declaration and acknowledgment of 
the independence of America. It has been determined that the effect of the concurrent 
acts of the two governments was to devest a natural-born subject of the British king, 
adhering to the United States of America, of his right to inherit land in England; and 
so, in King’s Bench, it has been determined that the treaty virtually prevented Ameri- 
cans adhering to the crown from inheriting lands in America. See the English case, 
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the natural-born subject of one prince to whom he owes allegiance, may be 
entangled by subjecting himself absolutely to another: but it is his own act 
that brings him into these straits and difficulties, of owing service to two 
masters; and it is unreasonable that, by such voluntary act of his own, he 
should be able at pleasure to unloose those bands by which he is connected 
to his natural prince. (9) 


Doe d. Thomas v. Acklam, 2 B. & C. 729, which cites 7 Wheaton’s R. 535- See also r 
Peters’s C. C. R. 159.—CHITTy. 

(9) Sir Michael Foster observes ‘‘ that the well-known maxim which the writers upon 
our law have adopted and applied to this case, memo potest exuere patriam, compre- 
hendeth the whole doctrine of natural allegiance.’’ Fost. 184. And this is exemplified 
by a strong instance in the report which that learned judge has given of Ajneas Mac- 
donald’s case. He was a native of Great Britain, but had received his education from his 
early infancy in France, had spent his riper years in a profitable employment in that 
kingdom, and had accepted a commission in the service of the French king; acting under 
that commission, he was taken in arms against the king of England, for which he was 
indicted and convicted of high treason, but was pardoned upon condition of his leaving 
the kingdom and continuing abroad during his life. Ib. 59. 

This is certainly an extreme case; and we should have reason to think our law 
deficient in justice and humanity if we could not discover any intermediate general limit 
to which the law could be relaxed consistently with sound policy or the public safety. 
-—CHRISTIAN. 

The writers on public law have spoken rather loosely, but generally in favor, of the 
right of a subject or citizen to abandon his native country, unless there be some positive 
restraint by law or he is at the time in possession of a public trust, or unless his country 
‘be in distress or at war, or stands in need of his assistance. It is plain that any excep- 
tions destroy the rule, especially such as those just mentioned. It amounts to saying 
that, when a society has no reason, the removal of a member ought not be opposed. 
Cicero regarded it as one of the firmest foundation of Roman liberty that the Roman 
citizen had the privilege to stay or renounce his residence at pleasure; but this is different 
from the unqualified right of expatriation. The question has been frequently discussed 
in the courts of the United States; and, though never expressly decided, Chancellor 
Kent, from a historical review of these discussions, concludes that the better opinion is 
that a citizen cannot renounce his allegiance without permission to be declared by law, 
and that, as there is no existing legislative regulation in the case, the rule of the English 
‘common law—nemo potest exuere patriam |no one can expatriate himself ]—remains 
unaltered. 2 Kent’s Com. 449. Judge Patterson expressed the opinion, that though the 
legislature of a particular State should by law specify the lawful causes of expatriation 
and prescribe the manner in which it might be effected, the emigration could only affect 
the local allegiance of the party, and would not draw after it a renunciation of the 
higher allegiance due to the United States. 3 Dallas, 133. Professor Tucker takes an 
entirely different view, and has come to a different conclusion. Tucker’s Blackstone, 

endix, note K. , 4 , 
iter. are practical difficulties which, in all probability, will ever prevent any legisla- 
tive action. However, as for all commercial purposes, even in time of war, the national 
character is determined exclusively by domicile, without regard either to natural or 
acquired allegiance, and as it would offend the sense of humanity of enlightened nations 
at present to treat as criminals, persons who, by the silent acquiescence, and therefore 
the presumed consent, of the country of their birth, had removed their fortunes and 
assumed new duties of obedience in other countries, if even they should be taken in 
arms against their native country, the question is not of immediate practical moment. 
Though Great Britain has never formally, yet she has really in fact, abandoned her once 
asserted right to impress her native subjects on board of foreign merchantmen: the ee 
of visitation and search of public national armed vessels for that purpose was never asserted. 

In case, however, of revolutions, it is recognized as law—at least in this country—that 
persons dissatisfied with the change have a right to remove with their effects, provided 
that right be exercised within a reasonable time. The sound and prevailing ocaes 
now is, that by the treaty of peace of 1783, Great Britain and the United States ee 
respectively entitled, as against each other, to the allegiance of all persons who wae a 
the time adhering to the governments respectively, and that those Pe ecame 
aliens in respect to the government to which they did not adhere. Of course a Pee 
born in the United States had the right to adhere or not to the new government, as they 
asad te difference between the decisions of the English and American courts,— 
a difference which seems naturally to result from their different national positions in 
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Local allegiance is such as is due from an alien, or stranger born, for so 
long time as he continues within the king’s dominion and protection, ( p)( 10) 
and it ceases the instant such stranger transfers himself from this kingdom to 
another.(11) Natural allegiance is therefore perpetual, and local temporary 
only; and that for this reason, evidently founded upon the nature of govern- 
ment, that allegiance is a debt due from the subject, upon an implied con- 
tract with the prince, that so long as the one affords protection, so long the 
other will demean himself faithfully. As therefore the prince is always under 
a constant tie to protect his natural-born subjects, at all times and in all 
countries, for this reason their allegiance due to him is equally universal and 
permanent. But, on the other hand, as the prince affords his protection to 
an alien only during his residence in this realm, the allegiance of an alien is 
confined, in point of time, to the duration of such his residence, and, in point 
of locality, to the dominions of the British empire. From which considera- 
tion Sir Matthew Hale(g) deduces this consequence, that though there be a 

usurper of the crown, yet it is treason for any subject, while the 
*371] wusurper is in full possession of the sovereignty, to * practice any thing 

against his crown and dignity: wherefore, although the true prince 
regain the sovereignty, yet such attempts against the usurper (unless in 
defence or aid of the rightful king) have been afterwards punished with 
death; because of the breach of that temporary allegiance which was due to 
him as king de facto.(12) And upon this footing, after Edward IV. recov- 
ered the crown, which had been long detained from his house by the line of 
Lancaster, treasons committed against Henry VI. were capitally punished, 
though Henry had been declared a usurper by parliament. 

This oath of allegiance, or rather the allegiance itself, is held to be applica- 
ble not only to the political capacity of the king, or regal office, but to his 
natural person, and blood-royal; and for the misapplication of their 


(p) 7 Rep. 6. (q) 1 Hal. P. C. 60. 


reference to the question. The former adopt the date of the definitive treaty of peace by 
which the independence of the United States was acknowledged, viz. Sept. 3, 1783, as the 
period when the change took place. The American courts assume the date of the Decla- 
ration of Independence, July 4, 1776, as that period. 2 Barnwell & Cressw. 729. 5 ibid. 
771. 3 Peters, 99. 1 Dallas, 53. 2Cranch, 279. 4 ibid. 209.—SHARSWOOD. 

(10) An alien has no right upon any principle of municipal or international law to 
claim exemption from the consequences of his own voluntary engagement, whether for 
military or any otherservice. This is well settled. Vattel bk. 1. ch. 19, sec. 213. U.S. 
v. Cottingham, 1 Robinson (Va.) 635 (1843); that an alien may commit treason or mis- 
prision of treason. See U. S. v. Carlisle, 16 Wall. 147 (1872). This was a case of an 
English subject engaged in the manufacture of saltpetre in Alabama in 1862, and selling 
itto the Confederate States, and re-affirmed the doctrine of Hanover v. Doane, 12 Wall. 
342. 2 Wall. 404 and 7 Blatch, 391. 

For an examination of how one’s domicile may be changed see Story’s Confl. Laws 246,. 
and Summerville v. Summerville, 5 Ves. 760. 

(11) Mr, J. Foster informs us that it was laid down in a meeting of all the judges, that 
“af an alien, seeking the protection of the crown, and having a family and effects. 
here, should, during a war with his native country, go thither, and there adhere to the 
king’s enemies, for purposes of hostility, he may be dealt with as a traitor.’? Fost. 185. 
—CHRISTIAN. 

The question might at this day probably well admit of re-argument. The text appears 
to me to be the better doctrine. For suppose that, on his return to the dominions of his 
sovereign to whom he was owing his natural allegiance, such sovereign should compel 
his taking arms, can it be justly argued that either way he must be punished,—by his 
natural sovereign if he disobey, and, by the adopted sovereign, put to death for appear- 
ing or taking arms against him? But lord Stowel has, I believe, lately determined con- 
formably with the authority mentioned by Mr. J. Foster.—Cuirty. 

_ (12) The principle is too well settled to be discussed that acts of officers de facto, or the 
Spare third pee as Pees et at officers de jure, are as valid and effectual, 
when they concern the public. Griffins Ex. v. Cunning : 

See also note to 1 Bl. pas pis Sone eran eben aA EE EE 
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allegiance, viz. to the regal capacity or crown, exclusive of the person of the 
king, were the Spencers banished in the reign of Edward IT. (v7) And from 
hence arose that principle of personal attachment, and affectionate loyalty, 
which induced our forefathers (and, if occasion required, would doubtless 
induce their sons) to hazard all that was dear to them, life, fortune, and 
family, in defence and support of their liege lord and sovereign. (13) 

This allegiance, then, both express and implied, is the duty of all the king’s 
subjects, under the distinctions here laid down, of local and temporary, or 
universal and perpetual. Their rights are also distinguishable by the same 
criterions of time and locality; natural-born subjects having a great variety 
of rights, which they acquire by being born within the king’s ligeance, and 
can never forfeit by any distance of place or time, but only by their own mis- 
behavior: the explanation of which rights is the principal subject of the two 
first books of these commentaries. The same is also in some degree the case of 
aliens; though their rights are much more circumscribed, being acquired only 
by residence here, and lost whenever they remove. I shall however, 
here endeavor tochalk out some of the principal lines, whereby *they [*372 
are dintinguished from natives, descending to further particulars 
when they come in course. 

An alien born may purchase lands, or other estates: but not for his own 
use, for the king is thereupon entitled to them.(s)(14) If an alien could 
acquire a permanent property in lands, he must owe an allegiance, equally 


(r) 1 Hal. P. C. 67. (8) Co. Litt. 2. 


(13) Sir William Wyndham said, that were he to find the crown dangling in a bush he 
would stand by and defend it to the last. How much matter of regret would it be that 
the spirit of an expression of service and loyalty so fine, so just, and so exalted should 
ever be wasted upon a sovereign who might be unacquainted with his people’s wrongs 
until he should hear of them in their remonstrances !—CuHIrTy. 

(14) The common law of this country has always been jealous of foreigners; from the 
conquest till upwards of two hundred years afterwards, it does not appear that strangers 
were permitted to reside in England even on account of commerce beyond a limited time, 
except by a special warrant, for they were considered only as sojourners coming to a fair 
or market, and were obliged to employ their landlords as brokers to buy and sell their 
commodities; and we find that one stranger was often arrested for the debt or punished 
for the misdemeanor of another, as if all strangers were to be looked upon asa people 
with whom the English were in a state of perpetual war, and therefore might make 
reprisals on the first they could lay hands on. Tucker’s Remarks on Naturalization Bill, 
2, 3, 13, 15. 2Inst. 204. Rymer’s Foedera, vols. 1, 2, 3, 4. 1 Anderson’s History of Com- 
merce, 237, 242. At this day by the 56 Geo. III. c. 86, continued in force by 5 Geo. IV. 
c. 37, for two years after passing of that act, aliens may by proclamation, etc., be com- 
pelled to depart this realm, under pain of heavy penalties for neglecting to do so; and by 
sec. 9, aliens, except domestic servants, must, within a week after their arrival here, pro- 
duce their certificates to the chief magistrate of the place, or to a justice, or, where certifi- 
cate is lost, deliver an account of the particulars under a penalty for neglecting to do so; 
and by sec. 10, mayors, etc., may detain aliens suspected of being dangerous persons, and 
transmit to the secretary of state an account of their proceedings; by sec. 15, no ambas- 
sadors or other public ministers duly authorized, nor their domestic servants registered 
or actually attendant on them, shall be deemed aliens within the act, and the act shall 
not extend to aliens not more than fourteen years old; by sec. 19, aliens having quitted 
France on account of the late troubles are not liable to be arrested for debts contracted 
beyond seas, other than the dominions of his majesty. The 5.Geo. IV. c. 37 enacts 
that the above act shall not extend to aliens having been continually resident here seven 

ears. 

‘ The common law in regard to aliens has been greatly changed by the stat. of 33 
Vict. ch. 14 (1870), which provides that’‘‘real and personal property of every descrip- 
tion, may be acquired, held and disposed of by an alien in the same manner as by a 
natural-born subject; and a title to real and personal property of every description may 
be derived through, from or in succession to an alien, in the same manner as through, 
from or in succession to a natural-born subject. Chitty’s Eng. Stat. Tit. Alien, p. 8, see 
same statute for the political rights of an alien; also for the procedure by which a British 
subject may divest himself of his allegiance, and a foreigner may, become naturalized. 
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permanent with that property, to the king of England, which would probably 
be inconsistent with that which he owes to his own natural liege lord: besides 
that thereby the nation might in time be subject to foreign influence, (16) 
and feel many other inconveniences.(17) Wherefore by the civil law such 


Met. on Cont. 109 (Heard ed. 1887). The Texan constitution provided that aliens 
should have nine years time.within which to become citizens of the republic and take 
possession of their land. Even had this not been done, the title of such an alien was 
good as against third persons until office-found and judgment of forfeiture. Aerhart v. 
Massieu, 98 U.S. 493 (1878). Territory v. Lee, 2 Mont. 155 (1874). Read v. Read, 5 Call 
(Va.) 208 (1804). In Michigan it is held that neither at common law, nor under the 
statutes of that state, is any inquest, or proceeding in the nature of office-found necessary 
to vest in the state the title to lands escheating for want of heirs, and the state may at 
any time sell the lands without resort to such proceedings. Crane v. Reeder, 21 Mich. 
73 (1876). Fora learned discussion of the question of alienage, with numerous citations 
of old cases—see the opinion of Judge Roane in the case of Reed v. Reed, 1 Munford 
(Va.) 612 (1810). Until office-found the title to lands bought by an alien remained in him 
at common law. Merle v. Matthews, 26 Cal. 478 (1864). Tied. Real Prop. 633 (2 ed. 
1892). Broom’s Parties to Actions, 85 (1843). Pee 

In England there is at the present day no incapacity, as to property or contract, inci- 
dent to the political status of an alien or subject of a foreign state. As to personal estate 
and contracts there was no incapacity or disability at common law; and the incapacity of 
holding real estate as against the crown which existed at common law was taken away 
by the Naturalization Act, 1870, 33 Vict. c. 14, s. 2, enacting that ‘‘real and personal 
property of every description may be taken, acquired, held and disposed of by an alien 
in the same manner in all respects as by a natural-born British subject;’’ except by sec. 
14, ‘Nothing in the Act shall qualify an alien to be the owner of a British ship.” A 
foreigner may protect his rights by suing in the courts:of England subject to giving 
security for costs if he is out of the jurisdiction, but he is not required to give security 
while within the jurisdiction, though temporarily so and only for the purpose of bringing 
the action. An alien enemy by reason of his personal status as a subject of a hostile 
State, is deprived of all rights of suing during the continuance of war; unless he has 
license of the crown to reside and enjoy his rights. But the fact of becoming an enemy 
only suspends his remedies; and on return of peace he resumes the rights which existed 
to him at the commencement of the war and which have not been seized by the crown 
during the war. Law of Contracts (3d ed.). Leake, p. 463. 

In this country the disability of alienage has been removed to a great extent by statute 
in the different States. Under the New York Statute, the children of a resident alien 
deceased succeed to his real estate, as heirs, although they are themselves non-resident 
aliens. Goodrich v. Russell, 42 N. Y. 177 (1870); so in Kentucky, Eustache v. Roada- 
quest, 11 Bush. (Ky.) 42 (1874), and in the former State an alien female who intermar- 
ries with a citizen thereby becomes a citizen capable of taking and holding lands by 
purchase or descent. Luhrs v. Eimer, 80 N. Y. 171 (1880). Non-resident aliens may 
take land by descent under the Massachusetts Statutes. Lumb v. Jenkins, 100 Mass. 527 
(1868). See Cal. Civ. Code, 3671. In a few of the States the common law still prevails. 
Crane v. Reeder, 21 Mich. 24 (1870). Sands v. Lynam, 27 Gratt. 291 (1876). As it 
respects corporations they have the right at common law to take hold and dispose of real 
property for any purposes not inconsistent with the object of their creation. Ketchum v. 
Buffalo, 14 N. Y. 356 (1856). Sutton v. Cole, 3 Mass. 239 (1807). And they may take by 
all the usual modes of acquiring property. Robie v. Sedgwick, 35 Barb. 319 (186r). 
The Law of Real Property. Boone, 2 ro. : 

(16) In a court of twenty evenly divided, the President, the Ljieut.-Gov., gave the 
affirmative vote, which in 1815 held in New York that an alien (an Englishman) dying 
intestate, and leaving personal property, his relatives in England were not entitled to,a 
distributive share thereof, but the whole went to his next of kin resident in this State. 
Weeks v. Bradwell, 13 John. (N. Y.) 5 (1815). 

(17) A political reason may be given for this, which I think stronger than any here 
adduced. If aliens were admitted to purchase and hold lands in this country, it might 
at any time be in the power of a foreign state to raise a powerful party amongst us; for 
power is ever the concomitant of property. 

This may more easily be illustrated, by briefly stating the measures taken by Russia 
prior to the dismemberment of Poland, For a considerable time previous to this act (an 
act which has certainly cast an indelible stain upon the powers concerned in it) the czarina 
sent several of her subjects with large sums of money into Poland, to purchase all the 
estates that offered for sale; at the same time professing publicly the greatest attachment 
to the interests of that devoted kingdom. ‘This had a double effect; for it not only raised 
in that country a powerful party completely devoted to her interest, but it at the same 
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contracts were also made void:(¢) but the prince had no such advantage of 
forfeiture, thereby, as with us in England. Among other reasons which 
might be given for our constitution, it seems to be intended by way of pun- 
ishment for the alien’s presumption, in attempting to acquire any landed 
property,(18) for the vendor is not affected by it, he having resigned his 
right, and received an equivalent in exchange. Yet an alien may acquire a 
property in goods, money, and other personal estate, or may hire a house for 
his habitation:(w) for personal estate is of a transitory and movable 
nature; and besides, this indulgence to strangers is necessary for the advance-. 
ment of trade. Aliens also may trade as freely as other people, only they 
are subject to certain higher duties at the custom-house; (19) and there are 
also some obsolete statutes of Hen. VIII. prohibiting alien artificers to work 
for themselves in this kingdom; but it is generally held that they were 
virtually repealed by statute 5 Eliz. c. 7. Also, an alien may bring an 
action concerning personal property, and may make a will, and dispose of his 
personal estate:(w)(20) not as it is in France, where the king at the death 
of an alien is entitled to all he is worth, by the drozt d’aubaine or jus albina- 
tus,(x)(21) unless he has a peculiar exemption.(22) When I mention these 
rights of an alien, I must be understood of alien friends only, or such 
whose countries are in peace with ours; for alien enemies have no 
*rights, no privileges, unless by the king’s special favor, during the [*373 
time of war. (23) 

When I say that an alien is one who is born out of the king’s dominions, 
or allegiance, this also must be understood with some restrictions.(24) ‘The 
common law, indeed, stood absolutely so, with only a very few exceptions; 
so that a particular act of parliament became necessary after the restora- 
tion,(y) ‘‘for the naturalization of the children of his majesty’s English 
subjects, born in foreign countries during the late troubles.’’(25) And this 
maxim of the law proceeded upon a general principle, that every man owes 


() Col.'1. 11, tit. 55. (2) A word derived from alibi natus. Spelm. Gl, 24. 
u) 7 Rep. 17. y) Stat. 29 Car. IL. c. 6. 
w) Lutw. 34. 


time, and in the same ratio, devested a large proportion of power and influence from the 
nobles. This proved a solid foundation for her subsequent acts; for afterwards, when she 
laid aside the veil which covered her designs, the country was so enfeebled by the meas- 
ures she had taken, that, notwithstanding the glorious and persevering struggles of a 
Kosciuszko, it fell an easy prey to her rapacity.—CHITTY. : : 

(18) The reason given by, Pollock and Maitland is more candid, though less complaisant, 
to royalty, than Blackstone’s, ‘‘the truth isin the course of the thirteenth century, our 
kings acquired the habit of seizing the lands of Normans and other Frenchmen; already 
there is the cry ‘England for the English.’’’ 1 Poll. & Mait. Hist. Com. Law, p. 448. 

1895). 
ae Repealed, except as to some city duties, by stat. 24 Geo. II. st. 2, c. 16.—CHirry. 

(20) Read v. Read, 5 Call (Va.) 192 (1804). Tied. Real Prop. 633 (2 ed. 1892). 

21) [The right of inheriting the estate of an alien at his death; or alien law. ] 

(23) The Constituent Assembly in 1790 and 1791 entirely abolished the droit d’aubaine; 
but the code civil has restrained the operation of these laws to the nations of those coun- 
tries in which no such right exists against Frenchmen. See Code Civil, 1. 1. tit. 1,s. 11. 
—COLERIDGE. : F oi 

(23) Until all ransoms of captured ships and property were prohibited by 22 Geo. III. 
c. 25, an alien enemy could sue in our courts upon a ransom bill. Lord Mansfield, in a 
case of that kind, declared that ‘‘it was sound policy, as well as good morality, to keep 
faith with an enemy in time of war. This is a contract which arises out of a state of hos- 
tility, and is to be governed by the law of nations, and the eternal rules of justice.’’ 
Doug. 625.—CHRISTIAN. 

ony Miller v. Miller, 18 Hun. (N. Y.) 518 (1879). Children born abroad of parents 
who were in the service, or under the allegiance of a foreign prince or king, or who have 
abjured their allegiance and been naturalized in such country, are aliens; but children 
born in England or America of parents residing in the country, are entitled to all the 
privileges of citizens. Story on Contracts, 91 (5 ed. 1874). 

(25) For the present law on this subject see 33 and 34 Vict. c. 102 (1870). 
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natural allegiance where he is born, and cannot owe two such allegiances, or 
serve two masters, at once.(26) Vet the children of the king’s ambassadors 
born abroad were always held to be natural subjects:(z) for as the father, 
though in a foreign country, owes not even a local allegiance to the prince 
to whom he is sent; so, with regard to the son also, he was held (by a kind 
of postliminium) (27) to be born under the king of England’s allegiance, repre- 
sented by his father the ambassador. ‘To encourage also foreign commerce, 
it was enacted by statute 25 Edw. III. st. 2, that all children born abroad, 
provided doth their parents were at the time of the birth in allegiance to the 
king, and the mother had passed the seas by her husband’s consent, might 
inherit as if born in England; and accordingly it hath been so adjudged in 
behalf of merchants.(2) But by several more modern statutes(4) these 
restrictions are still further taken off: so that all children, born out of the 
king’s ligeance, whose fathers (or grandfathers by the father’s side) were 
natural-born subjects, are now deemed to be natural-born subjects them- 
selves to all intents and purposes; unless their said ancestors were attainted, 
or banished beyond sea, for high treason; or were at the birth of such chil- 
dren in the service of a prince at enmity with Great Britain.(28) Yet the 
grandchildren of such ancestors shall not be privileged in respect of the 
alien’s duty, except they be protestants, and actually reside within the realm; 
nor shall be enabled to claim any estate or interest, unless the claim be made 
within five years after the same shall accrue. (29) 
The children of aliens, born here in England, are, generally speaking, 
*374] mnatural-born subjects,(30) and entitled to all the *privileges of such. 
In which the constitution of France differs from ours; for there, by 
their jus albinatus, if a child be born of foreign parents, it is an alien.(¢)(31) 


(z) 7 Rep. 


18. a 7 Anne, c.5. 4 Geo. II. ¢. 21, and 18 Geo. IIL. ¢. 21. 
(a) Cro. Car. 601. Mar. 91. Jenk. Cent. 3. 


c) Jenk. Cent. 3, cities Tretswre Frangois, 312. 


26) For the convention between England and America see 35 and 36 Vict. c. 39. 

ee [A return of one who had gone to sojourn elsewhere, or had been taken by the 
enemy, to his own country, right, and estate, again.—A recovery. | 

(28) A married woman is the subject of the State of which her husband is for the time 
being a subject. 

(29) Persons heretofore born, or hereafter to be born, out of the limits and jurisdiction 
of the United States, whose fathers were or shall be at the time of their birth citizens of 
the United States, shall be deemed and considered, and are hereby declared to be, citizens 
of the United States. Provided, however, that the rights of citizenship shall not descend 
to persons whose fathers never resided in the United States. 

Any woman who might lawfully be naturalized under the existing laws, married, or 
who shall be married, to a citizen of the United States, shall be deemed and taken to be 
acitizen. Act of Congress to Feb. 1855. 10 Stat. at Large, 604, stat. 7 & 8 Vict. c. 60, 
makes the same provision as to women. 

The children of a British mother married to a foreigner are aliens, if born abroad. 
Duroure v. Jones, 4 T. R. 300. The language of the act of Congress implies the same.— 
SHARSWOOD. 

So much doubt, however, hangs over this subject that a case arose a few years ago in 
which a party, whose grandfather had been born out of the British dominions, wished 
to establish his rights as a British subject; and the opinions of the most eminent lawyers 
in the country were taken on the question, five of whom thought that he could inherit, 
and five that he could not. On the other hand, the earl of Athlone, seventh in descent 
from Godart de Ginchell, created by king William in March, 1691-92, earl of Athlone, 
and who claimed to take his seat in the Irish house of peers in 1795, (more than a cen- 
tury after the family had left these kingdoms to reside in Holland,) was admitted by that 
assembly to be a native-born subject of the British crown, and he took his inheritance 
within the ligeance of the king accordingly. Vide Report on the Laws affecting Aliens, 
June, 1843.—HARGRAVE. 

(30) Unless the alien parents are acting in the realm as enemies; for my lord Coke says, 
it is not celum nec solum, but their being born within the allegiance and under the pro- 
tection of the king. 7 Co. 18, a.—CHRISTIAN. 

__ (31) But now a child born in France of foreign parents may, within a year after attain- 
ing twenty-one years, claim the character of a Frenchman, declaring, if not then resident 
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A denizen is an alien born, but who has obtained ex donatione regis(32) 
letters patent to make him an English subject: a high and incommunicable 
branch of the royal prerogative.(¢d) A denizen is in a kind of middle state 
between an alien and natural-born subject, and partakes of both of them. 
He may take lands by purchase or devise, which an alien may not; but can- 
not take by inheritance:(e) for his parent, through whom he must claim, 
being an alien, had no inheritable blood; and therefore could convey none 
to the son. And, upon a like defect. of hereditary blood, the issue of a 
denizen, born éefore denization, cannot inherit to him; but his issue born 
after may.(f) A denizen is not excused(g) from paying the alien’s duty, 
and some other mercantile burdens. And no denizen can be of the privy 
council, or either house of parliament, or have any office of trust, civil or 
military, or be capable of any grant of lands, etc. from the crown. (/) (33) 

Naturalization cannot be performed but by act of parliament: for by this an 
alien is put in exactly the same state as if he had been born in the king’s 
ligeance;(34) except only that he is incapable, as well as a denizen, of being 
a member of the privy council, or parliament, holding offices, grants, 
etce.(7)(35) No bill of naturalization can be received in either house of 


da) 7 Rep. Calvin’s case, 25. ( q} Stat. 22 Hen. VIII. c. 8. 
e) 11 Rep. 67. h) Stat. 12 W. III. c. 3. 
f) Co. Litt. 8. Vaugh. 285. zt) Ibid. 


in France, his intention to fix there, and actually fixing there within a year from such 
declaration. Code Civil, I. i. tit. 1, s. 9. COLERIDGE. 

“Tn this respect there is not any difference between our laws and those of France. In 
each country birth confers the right of maturalization.’’ 1 Woodd. 386.—CuHirry. 

A child born in New York during its alien mother’s temporary sojourn there, is a citizen 
native born. Munro v. Merchant, 26 Barb. 400 (1858). The children of aliens born in 
America or England, are entitled to all the privileges of natural born citizens. Story on 
Sales, 17 (4 ed. 1871). See Smith Land & Ten. 90 (Amer. ed. 1856). 

(32) [By gift from the king.] 

Browne’s Actions at Law, 306 (1843). A denizen, i.e. an alien born, or who has ex dona- 
tione regis obtained letters patent making him an English subject, may be a lessee like a 
natural born subject. 1 Woodfall Land & Ten. 121 (1 Am. fr. 13 Eng. ed. 1890). Williard 
on Real Est. and Con. 321 (2 ed. 1885). A denizen cannot under the Act of 1799 inherit 
real estate in South Carolina: the escheat is waived during his life but no further. Mc- 
Clenaghan v. McClenaghan, 1 Strobh. Eq. (S. C.) 295-319 (1847). The inhabitants of the 
Territory of Orleans, became citizens of Louisiana and of the United States by the admis- 
sion of the country as one of the United States. Desbois Case, I Martin Condensed. 1 
Martin (La.) 194 (1812). The Carta Mercatoria-of Ed. I. and statutes of Ed. III. secured 
to aliens the benefit of a jury wholly composed of aliens. 1 Pollock & Maitland Hist. of 
Com. Law, p. 448 (1895). Had Montesquieu known this fact his expression of wonder at 
beholding the provisions in Magna Charta for the protection of foreign merchants resident 
in England, would have been greater still. | , ; : 

(33) As to denization in general, see 1 Chitty’sCom. L. 120. The right of making deni- 
zens is not exclusively vested in the king, for it may be by parliament; but it is scarcely 
ever exercised by any but the royal power. It may be effected by conquest. 7 Co. 6, a. 
2, Vent. 6 Com. Dig. Aliens, D. 1. The king cannot delegate this right to another. 7 
Co. 25, b. Com. Dig. Aliens, D. 1. See form of letters of denization, 2 Chitty’s Com. L. 
appendix, 327. ; ; : 

The British law protects denizens made so by this country, but also respects the rights 
of those who have been declared denizens of foreign states. Thus a natural-born subject 
of England having been admitted a denizen of the United States of America, is entitled 
as such denizen to the benefit of the treaty between England and the United States, 
which authorizes the trade of Americans to the territories of the British East India Com- 
pany, though as an English subject he would not have been permitted to carry on such 
acommerce. 8T.R.31. 1B. & P. 430.—CHITTY. | ; 

(34) An alien woman marrying a citizen of the United States, cannot be endowed inde- 
pendently of the statutes authorizing aliens to hold and buy lands. Sutlife v. Forgey, 1 
Cowan, 95 (1823). By act of Cong. Feb. 8, 1887, Indians taking land in severalty and 
renouncing the tribal for civilized condition, become citizens. at, 

(35) A naturalized subject is now entitled to all political rights, powers, and privileges, 
and is subject to all obligations of a natural-born British subject, except when he is in the 
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parliament without such disabling clause in it:(/) nor without a clause dis- 
abling the person from obtaining any immunity in trade thereby in any 
foreign country, unless he shall have resided in Britain for seven years next 
after the commencement of the session in which he is naturalized.(2) 
Neither can any person be naturalized or restored in blood unless he hath 
received the sacrament of the Lord’s supper within one month before the 
bringing in of the bill; and unless he also takes the oaths of allegiance and 
supremacy in the presence of the parliament.(7) But these provisions have 
been usually dispensed with by special acts of parliament, previous to bills. 

of naturalization of any foreign princes or princesses. (7) (36) 
*375 | * These are the principal distinctions between aliens, denizens, 

and natives: distinctions, which it hath been frequently endeavored 
since the commencement of this century to lay almost totally aside, by one 
general naturalization-act for all foreign Protestants. An attempt which was 
once carried into execution by the statute 7 Anne, c. 5; but this, after three 
years’ experience of it, was repealed by the statute ro Anne, c. 5, except one 
clause, which was just now mentioned, for naturalizing the children of English 
parents born abroad. However, every foreign seaman, who in time of war 
serves two years on board an English ship, by virtue of the king’s proclama- 
tion, is 7pso facto naturalized under the like restrictions as in statute 12 W. 
III. c. 2;(2) and all foreign protestants, and Jews, upon their residing seven 
years in any of the American colonies, without being absent above two 
months at a time, and all foreign protestants serving two years in a military 


(j) Stat. 1 Geo. I. ¢. 4. (m) Stat.4 Anne, c. 1. 7 Geo. II.c.3. 9 Geo. II. 
2 Stat. 14 Geo. ITI. c. 84. c. 24. 4 Geo. IIT. c. 4. 
1) Stat. 7 Jac. I. c. 2 (n) Stat. 13 Geo. II. ¢. 3. 


country of which he was previously a subject if he still remains a subject of that country 
by its laws. 33 Vict. c. 14, 1870. Chitty’s Eng. Stat. Tit. Alien, p. 10. In the United 
States the subjects of alienage and naturalization are under the control of congress (con- 
stitution of the United States, art. 1, sect. 8) which has passed several acts upon the 
subject providing for a declaration of intention to become a citizen, and admission to 
citizenship after a residence of five years. The minor children of persons naturalized, 
if dwelling within the United States, become citizens by the naturalization of their parents, 
and by the act of February 10, 1855, children born abroad whose fathers were at the time 
of their birth citizens and also women who might be naturalized by law, married to citi- 
zens, are declared citizens. In Kelly v. Owen, 7 Wallace, 496 (1868), it was held by the 
Supreme Court of the United States that under this act, the status of citizenship resulted 
to the wife from the fact of marriage to a citizen, without regard to whether his citizen- 
ship existed at the time of marriage or was acquired afterwards. In cases not covered by 
this act, the question of citizenship is to be settled by the common law. See an able 
article by the Hon. Horace Binney in 2 Am. Law Register, 193, (which is believed to have 
caused the passage of the act above-mentioned,) and the case of Ludlam v. Ludlam, 3 
Am. Law Register N. S. 595, s. c. 26 N. Y. 356 (1862), where the subject is elaborately 
discussed by Selden, J., and a different view taken from that of Mr. Binney. The ques- 
tion of alienage or citizenship, therefore, is to be determined by the acts of congress and 
the common law, but the title of aliens to lands within the limits of the several States is 
a matter of State regulation. In most of the States aliens are enabled by statute to take, 
hold, and transmit real estate, either without restriction or subject to prescribed con- 
ditions as to residence, declaration of intention to become citizens under the laws of con- 
gress relating to naturalization, quantity and value of the land, and the like. 

Pepper and Lewis’ Digest, title Aliens. 1 Greenleaf ’s Cruise, 53, for the statutes of 
other states than Pennsylvania. See also Williams on Real Prop. (6 ed.) p. 65. 

(36) Naturalization is mot, as denization may be, merely for a time, but is absolutely 
forever, and not for life only, or to him and the heirs of his body, or upon condition. 
Cros Jac: 539:) Co, Wits 129,.a. 2. 

This practice of naturalizing foreigners is not peculiar to the English constitution; and 
though the stranger thus adopted becomes a subject of the state which welcomes him, 
yet he does not release himself from his natural allegiance to the government under 
which he was born, See 1 Bos. & P. 443. Bac. Ab. Aliens, a. 1 Wooddeson, 282. 
Naturalizations in a foreign country, without license, will not discharge a natural-born 
subject from his allegiance. 2 Chalm. Col. Op. 363. 
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capacity there, or being three years employed in the whale fishery, without 
afterwards absenting themselves from the king’s dominions for more than 
one year, and none of them falling within the incapacities declared by statute 
4 Geo. II. c 21, shall be (upon taking the oaths of allegiance and abjuration, 
or, In some cases, an affirmation to the same effect) naturalized to all intents 
and purposes, as if they had been born in this kingdom; except as to sitting 
in parliament or in the privy council, and holding offices or grants of lands, 
etc., from the crown within the kingdoms of Great Britain or Ireland. (0) 
They therefore are admissible to all other privileges which protestants or 
Jews born in this kingdom are entitled to. What those privileges are, with 
respect to Jews( #) in particular, was the subject of very high debates about 
the time of the famous Jew-bill;(q) which enables all Jews to prefer bills of 
naturalization in parliament, without receiving the sacrament, as ordained by 
statute 7 Jac. I. It is not my intention to revive this controversy again; for 
the act lived only a few months, and was then repealed:(7) therefore peace 
be now to its manes.(37) 


(0) Stat. 13 Geo. II. c. 7. 20 Geo. III. ¢. 44. 22Geo. Prynne’s Demurrer, and in Molloy de jure Maritimo, 
II. ¢. 45. 2'Geo. II. c. 25. 13 Geo. III. ec. 25. b. 3, ¢: 6, 

(p) A pretty accurate account of the Jews till (q) Stat. 26 Geo. II. ec. 26. 
their banishment in 8 Edward I. may be found in (r) Stat. 27 Geo. IIL. e. 1., 


(37) For an able historical review and a wide discussion of the whole subject of religious 

beliefs and sects, and their property relations, see Hale v. Everett, 53 N. H. 115, etc. 

1868). 

: Congress is vested with power ‘‘to establish an uniform rule of naturalization.” 
Const. U. S. art. 1,s. 8. A mere grant of power in affirmative terms to Congress does 
not per se delegate an exclusive power. ‘This arises only when the constitution has in 
express terms given an exclusive power to Congress or has prohibited the exercise of a 
like power by the States, or where there is a direct repugnancy or incompatibility in the 
exercise of it by the States. In this last class must be reckoned the power to establish 
a uniform rule of naturalization. 1 Kent’s Com. 390. ‘‘ The citizens of each State shall 
be entitled to all privileges and immunities of citizens in the several States.’’ Const. 
U.S. art. 4, s. 2. Itis evident that no rule of naturalization would be uniform unless 
the power in Congress were held to be exclusive. / 

By the provisions of various acts of Congress, any alien, being a free white person, may 
be admitted to become a citizen of the United States, or any of them, on the following 
conditions, and not otherwise:— 

1. He shall have declared on oath or affirmation before a circuit, district, or territorial 
court of the United States, or any court of record of any individual State having com- 
mon law jurisdiction and a seal and clerk, or prothonotary, or before the clerks of 
either of the said courts, two years at least before his admission, that it was bona fide his 
intention to become a citizen of the United States, and to renounce forever all allegiance 
and fidelity to any foreign prince, state, or sovereignty whatever, and particularly by 
name the prince, potentate, state, or sovereignty whereof such alien may at the time be 
a citizen or subject. . : 

2. He shall, at the time of his application to be admitted, declare on oath or affirma- 
tion, before some one of the courts aforesaid, that he will support the constitution of the 
United States, and that he doth absolutely and entirely renounce and abjure all allegi- 
ance and fidelity to every foreign prince, potentate, state, or sovereignty whereof he was 
before a citizen or subject; which proceedings shall be recorded by the clerk of the 
saan The court admitting such alien shall be satisfied that he has resided within the 
United States five years at least, and within the State or Territory where such court is at 
the time held one year at least; and it shall further appear to their satisfaction that 
during that time he has behaved as a man of good moral character, attached to the 
principles of the constitution of the United States, and well disposed to the good order 
and happiness of the same: Provided, that the oath of the applicant shall in no case be 

to prove his residence. : 
en cs the alien applying to be admitted to citizenship shall have borne any heredi- 
tary title or been of any of the orders of nobility in the kingdom or state from which he 
caime, he shall, in addition to the above requisites, make an express renunciation of his 
title or order of nobility, in the court to which his application shall be made; which 


renunciation shall be recorded in the said court. 
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CHAPTER XI. 
OF THE CLERGY. 


‘THE people, whether aliens, denizens, or natural-born subjects, are divisible 
into two kinds; the clergy and laity: the clergy, comprehending all persons 
in holy orders, and in ecclesiastical offices, will be the subject of the follow- 
ing chapter. 


5. Any alien, being a free white person and a minor under the age of twenty-one 
years, who shall have resided in the United States three years next preceding his arriving 
at the age of twenty-one years, and who shall have continued to reside therein to the 
time he may make application to be admitted a citizen thereof, may, after he arrives at 
the age of twenty-one years, and after he shall have resided five years within the United 
States, including the three years of his minority, be admitted a citizen of the United 
States without having made any previous declaration of intention: he shall, however, 
make the declaration at the time of admission, and shall further declare on oath, and 
prove to the satisfaction of the court, that for three years next preceding, it has been the 
éona fide intention of such alien to become a citizen of the United States, and shall in all 
other respects comply with the laws in regard to naturalization. 

6. When any alien who shall have declared his intentions shall die before he is actually 
naturalized, the widow and the children of such alien shall be considered as citizens of 
the United States, and shall be entitled to all rights and privileges as such upon taking 
the oaths prescribed by law. 

7. The children of persons duly naturalized under any of the laws of the United States, or 
who, previous to the passing of any law on that subject by the government of the United 
States, may have become citizens of any one of the said States, under the laws thereof, 
being under the age of twenty-one years at the time of their parents being so naturalized 
or admitted to the rights of citizenship, shall, if dwelling in the United States, be con- 
sidered as citizens of the United States, and the children of persons who now are or have 
been citizens of the United States shall be considered as citizens of the United States: 
Provided, that the right of citizen shall not descend to persons whose fathers have never 
resided within the United States. The naturalization of a father zfso facto makes his son 
then residing in the United States, and under twenty-one years of age, a citizen. 1 Eng- 
lish, 621. This provision is prospective in its operation, and applies to subsequent as 
well as precedent naturalization. 8 Paige, 433. 

8. No alien who shall be a native, citizen, denizen, or subject of any country, state, or 
sovereign with whom the United States shall be at war at the time of his application, 
shall be then admitted to be a citizen of the United States. 

Every seaman, being a foreigner, who declares his intention of becoming a citizen 
of the United States in any competent court and shall have served three years on board 
of a merchant-vessel of the United States subsequent to the date of such declaration, 
may, on his application to any competent court, and the production of his certificate 
of discharge and good conduct during that time, together with the certificate of his 
declaration of intention to become a citizen, be admitted a citizen of the United States; 
and every seaman, being a foreigner, shall after his declaration of intention to become a 
citizen of the United States, and after he shall have served such three years, be deemed 
a citizen of the United States for the purpose of manning and serving on board any 
merchant-vessel of the United States, anything to the contrary in any Act of Congress 
notwthstanding; but such seaman shall, for all purposes of protection as an American 
citizen, be deemed such after the filing of his declaration of intention to become such 
citizen. Sec. 2174 of Rev. Stat. U.S., 1873-74. 

Acts of Congress, 14 April, 1802, (2 Story’s Laws, 850,) 26 March, 1804, (id. 942,) 26 
May, 1824, (3 id. 1973,) 24 May, 1828, (4 id. 2145,) June 7, 1870, Rev. Stat. 1873-74. 

It is not necessary that the record of naturalization shall state that all the legal prere- 
quisites were complied with, the judgment of the court admitting the applicant being 
See © of the fact of such compliance. 7 Cranch, 420. 4 Peters, 406. 13, Wen- 

ell, 524. 

“ The Indian race,’’ says C. J. Taney, ‘formed no part of the colonial communities, 
and never amalgamated with them in social connections or in government. But, 
although they were uncivilized, they were yet a free and independent people, associated 
together in nations or tribes, and governed by their own laws. Many of these political 
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This venerable body of men, being separate and set apart from the rest of 
the people, in order to attend the more closely to the service of Almighty 
God, have thereupon large privileges allowed them by our municipal laws: 
and had formerly much greater, which were abridged at the time of the 
reformation on account of the ill use which the popish clergy had endeavored 
to make of them. For, the laws having exempted them from almost every 
personal duty, they attempted a total exemption from every secular tie. But 
it is observed by Sir Edward Coke,(a) that, as the overflowing of waters 
doth many times make the river to lose its proper channel, so in times past 
ecclesiastical persons, seeking to extend their liberties beyond their true 
bounds, either lost or enjoyed not those which of right belonged to them. 
The personal exemptions do indeed for the most part continue. A clergyman 
cannot be compelled to serve on a jury, nor to appear at a court-leet or view 
of frank-pledge; which almost every other person is obliged to do:(6) 
but if a layman is *summoned on a jury, and before the trial [*377 
takes orders, he shall notwithstanding appear and be sworn.(c.) 
Neither can he be chosen to any temporal office; as bailiff, reeve, constable, 
or the like: in regard of his own continual attendance on the sacred 


(a) 2 Inst, 4. (b) F.N.B. 160. 2 Inst. 4. (e) 4 Leon.'190. 


communities were situated in territories to which the white race claimed the ultimate 
right of dominion. But that claim was acknowledged to be subject to the right of 
the Indians to occupy it as long as they thought proper; and neither the English nor 
colonial governments claimed or exercised any dominion over the tribe or nation by 
whom it was occupied, nor claimed the right to the possession of the territory, until 
the tribe or nation consented to cede it. These Indian governments were regarded 
and treated as foreign governments as much as if an ocean had separated the red man 
from the white; and their freedom has constantly been acknowledged, from the time 
of the first emigration to the English colonies to the present day, by the different 
governments which succeeded each other. Treaties have been negotiated with them, 
and their alliance sought for in war; and the people who compose these Indian 
political communities have always been treated as foreigners not living under our 
government. It is true that the course of events has brought the Indian tribes within 
the limits of the United States under subjection to the white race; and it has been 
found necessary, for their sake as well as our own, to regard them as in a state of pupil- 
age, and to legislate to a certain extent over them and the territory they occupy. But 
they may, without doubt, like the subjects of any other foreign government, be natu- 
ralized by the authority of Congress and become citizens of a State and of the United 
States; and, if an individual should leave his nation or tribe and take up his abode 
among the white population, he would be entitled to all the rights and privileges which 
would belong to an emigrant from any other foreign people.’ 19 Howard, 403. It is to 
be observed, however, that, under our present naturalization act, 14 April, 1802, the right 
of becoming citizens is confined to aliens ‘‘ being free white persons.” 

In reference to the clause of the constitution which declares that ‘‘ the citizens of each 
State shall be entitled to all privileges and immunities of citizens in the several States,” 
it is proper to observe that it establishes not a full but a limited intercommunication of 
privileges. A citizen of one State must have all the requisites to the exercise of any civil 
or political rights which are established by the constitution or laws of that State in regard 
to their own citizens. If a property-qualification or a period of residence is required in 
order to vote, it must be fulfilled. Campbell v. Morris, 3 Harr. & McH. 554. Murray v. 
McCarty, 2 Munf. 398. ; Rib } an ; 

It is a common error to connect the elective franchise inseparably with citizenship, as 
if elector and citizen were convertible terms. In regard to the persons who shall 
exercise this franchise in each State, it is determined entirely by the constitution and 
laws of the State. They may confer the privilege on aliens, Indians, women, and 
children. Even in regard to the choice of representatives in Congress and electors of 
President of the United States, the Federal constitution leaves the matter entirely in the 
hands of the State. As to representatives, it is provided that ‘‘ the electors in each State 
_ shall have the qualifications requisite for electors of the most numerous branch of the 
State legislature.” Art. 1,s. 2. And, as to the Presidential electors, ‘ each State shall 
appoint, in such manner as the legislature thereof may direct, a number of electors, 
etc. Art. 2, s. I1.—SHARSWOOD. : 
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function.(d)(1)(2) During his attendance on divine service he is privileged 
from arrests in civil suits.(e)(3) In cases also of felony, a clerk in orders shall 
have the benefit of his clergy, without being branded in the hand; and may 
likewise have it more than once:(4) in both which particulars he is distin- 
guished from alayman.(/) But as they have their privileges, so also they 
have their disabilities, on account of their spiritual avocations. Clergymen, 
we have seen,(g) are incapable of sitting in the house of commons; and, by 
statute 21 Hen. VIII. c. 13, are not, in general, allowed to take any lands 


(d) Finch. L. 88. (f) 2 Inst. 637, Stat. 4 Hen. VII. c. 18, and 1 Edw- 
(e) Stat. 50 Edw. III. c.5. 1 Ric. II. c. 16. Vilesd2; 
(g) Page 175. 


(1) There is no established church in the United States. Freedom of conscience, and 
exemption from the support of any church or ministry unless by the free consent of the 
individual, is guaranteed in all our constitutions. ‘Liberty to all, but preference to 
none,’’ says C. J. Tilghman,—‘‘ this has been our principle and this our practice. But 
although we have had no established church, yet we have not been wanting in that 
respect, nor niggards of those privileges, which seem proper for the clergy of a// religious 
denominations. It has not been our custom to require the services of clergymen in the 
offices of constables, overseers of the highways or of the poor, jurors, or others of a similar 
nature. Not that this exemption is founded on any act of assembly, but on a universal 
tacit consent. In the nature of things, it seems fit that those persons who devote their 
lives to the service of God and the religious instruction of their brethren should be 
freed from the burden of temporal offices, which would but distract their attention, and 
may be better filled by others.’”’ Guardians of the Poor v. Green, 5 Binn. 555.—SHARS- 
Woon. 

(2) That christianity is a part of the American common law, see Updegraph v. Comm. 
tr S. & R. 394 (1824). ‘‘Christianity, general Christianity is, and always has been a 
part of the common law of Pennsylvania: Christianity without the spiritual artillery of 
European countries; for this Christianity was one of the considerations of the royal 
charter and the very basis of its great founder William Penn; not Christianity founded 
upon any particular religious tenets; not Christianity with an established church, and 
tithes, and spiritual courts, but Christianity with liberty of conscience to all men.’’ The 
entire opinion is highly interesting and able: After citing English decisions holding that 
Christianity was a part of the common law, Chief Justice Kent in People v. Ruggles, 8 
John. 290 (1811) says: ‘‘ We stand equally in need, now as formerly, of all that moral 
discipline, and of those principles of virtue which help bind society together. The peo- 
ple of this State, in common with the people of this country, profess the general doctrines 
of Christianity as the rule of their faith and practice, and to scandalize the author of 
those doctrines, is not only exceedingly impious, but, in respect of the obligations due to 
society, is a gross violation of decency and good order.—The very idea of jurisprudence 
with the ancient lawyers and philosophers, embraced the religion of the country. Dig. 
b. I, Io, 2; Cic. De Legibus, b. 2, passim.’? Laws compelling the observance of the 
Christian Sabbath are constitutional; Com. v. Wolf, 3 S. & R. 48 (1817); Com. v. Lisher, 
17S. & R. 55 (1828); Cincinnati v. Rice, 15 Ohio, 225 (1864); Froleckstein v. Mayor, 40 
Ala. 725 (1867). A very recent case of great interest has decided that the State of Geor- 
gia might lawfully forbid the running on Sunday of any trains, notwithstanding the pro- 
visions of the Interstate Commerce Law. Hennington v. Georgia, 163 U. S. (1896); 
see also the same case in go Ga. 369 (1892). Reading the Bible in the public schools, 
is an act of worship and may be objected to by a taxpayer, as being a compulsory 
Bae of a place of worship! 76 Wis. 177 (1892); Millard wv. Board Ed., 121 Ill. 297 

1887). 

(3) That is, fora reasonable time, ewndo, redeundo, et morando [in going, returning 
and remaining], to perform divine service. 10 Co. 100.—CHRISTIAN. 

(4) 2 Hale, 374, 375, 389. This is a peculiar privilege of the clergy, that sentence of 
death can never be passed upon them for any number of manslaughters, bigamies, simple 
larcenies, or other clergyable offences; but a layman, even a peer, may be ousted of 
clergy, and will be subject to the judgment of death upon a second conviction of a 
clergyable offence; for if a layman has once been convicted of manslaughter, upon pro- 
duction of the conviction he may afterwards suffer death for a felony within clergy, or 
which would not be a capital crime in another person not so circumstanced. But, for 
the honor of the clergy, there are few or no instances in which they had occasion to 
ae ae eee of te Poe: See book 4, c. 28.—CHRISTIAN. 

enefit of clergy, with respect to persons convicted of felo i i i 
the statute of 7 & 8 Geo. Vc 28, a 6.—HOVEDEN. RiR eS rie hase oro 
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or tenements to farm, upon pain of ro/. er month, and total avoidance of 
the lease;(5) nor upon like pain to keep any tanhouse or brewhouse: nor 
shall engage in any manner of trade, nor sell any merchandise, under for- 
Mar of the treble value: which prohibition is consonant to the canon 
aw. 

In the frame and constitution of ecclesiastical polity there are divers ranks 
and degrees; which I shall consider in their respective order, merely as they 
are taken notice of by the secular laws of England; without intermeddling 
with the canons and constitutions, by which the clergy have bound themselves. 
And under each division I shall consider, 1, The method of their appoint- 
ment: 2, Their rights and duties: and, 3, ‘he manner wherein their character 
or office may cease. 

1. An archbishop or bishop is elected by the chapter of his cathedral 
church, by virtue of a license from the crown. Election was, in very early 
times, the usual mode of elevation to the episcopal chair throughout all 
Christendom; and this was promiscuously performed by the laity as 
well as theclergy:(/) till at length it becoming tumultuous, the *em-  [*378 
perors and other sovereigns of the respective kingdoms of Europe took 
the appointment, in some degree, into their own hands, by reserving to them- 
selves the right of confirming these elections, and of granting investiture of 
the temporalties, which now began almost universally to be annexed to this 
spiritual dignity; without which confirmation and investiture, the elected 
bishop could neither be consecrated nor receive any secular profits. ‘This 
right was acknowledged in the emperor Charlemagne, A. D. 773, by pope 
Hadrian I. and the council of Lateran,(z) and universally exercised by 
other Christian princes: but the policy of the court of Rome at the same 
time began by degrees to exclude the laity from any share in these elections, 
and to confine them wholly to the clergy, which at length was completely 
effected; the mere form of election appearing to the people to be a thing of 
little consequence, while the crown was in possession of an absolute negative, 
which was almost equivalent to a direct right of nomination. Hence the 
right of appointing to bishoprics is said to have been in the crown of 
England(£) (as well as other kingdoms in Europe) even in the Saxon times; 
because the rights of confirmation and investiture were in effect, though not 
in form, a right of complete donation.(7) But when, by length of time, the 
custom of making elections by the clergy only was fully established, the 
popes began to except to the usual method of granting these investitures, 
which was fer annulum et baculum,(7) by the prince’s delivering to the 
prelate a ring, and pastoral staff or crosier; pretending that this was an en- 
croachment on the church’s authority, and an attempt by these symbols to 
confer a spiritual jurisdiction: and pope Gregory VII., towards the close of 
the eleventh century, published a bull of excommunication against all princes 
who should dare to confer investitures, and all prelates who should venture 
to receive them.(m) ‘This was a bold step towards effecting the plan 


(h) Per clerum et populum. Palm. 25, 2 Roll. Rep. tulabant. Selden, Jan. Ang. J. 1, 3 39._ [‘‘ There 


102. M. Paris, A.D. 1095. was no election of prelates (says Ingulphus) 
1) Decret. 1 Dist. 63, ¢, 22. purely free and canonical; but the king’s court 
( Palm. 28 granted all dignities at its pleasure, as well 


(1) “Nulla electio prxlatorum (sunt verba Ingulphi) of bishops as abbots, by the ring and the 
erat mere libera et canonica; sed omnes dignitates tam staff.’ The election was in the power of the 
episcoporum, quam abbatum, per annulum et baculum clergy and monks, but they requested election 
regis curia pro sua complacentia conferebat.”” Penes by the king.] 
clericos et monachos fuit electio, sed electum a rege pos- (m) Decret. 2 caus. 16, qu. 7, c. 12 and 13. 


en. —— 


(5) For the various changes and emendations in this law, see Chitty’s Eng. Stat. Tit. 


ehurch and clergy. 
(7) [By the ring and the staff. ] 
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*379] then adopted by *the Roman see, of rendering the clergy entirely inde- 
pendent of the civil authority: and long and eager were the contests 
occasioned by this papal claim. But at length, when the emperor Henry V. 
agreed to remove all suspicion of encroachment on the spiritual character, by 
conferring investitures for the future per sceptrum and not per annulum et 
baculum, and when the kings of England and France consented also to alter 
the form in their kingdoms, and receive only homage from the bishops for 
their temporalties, instead of investing them by the ring and crosier; the 
court of Rome found it prudent to suspend for a while its other pretensions. (7) 
This concession was obtained from king Henry the First in England, by 
means of that obstinate and arrogant prelate, archbishop Anselm:(0) but 
king John, about a century afterwards, in order to obtain the protection of 
the pope against his discontented barons, was also prevailed upon to give up 
by a charter, to all the monasteries and cathedrals in the kingdom, the free 
right of electing their prelates, whether abbots or bishops; reserving only to 
the crown the custody of the temporalties during the vacancy: the form of 
granting a license to elect, (which is the original of our conge d’elire,)(8) 
on refusal whereof the electors might proceed without it; and the right of 
approbation afterwards, which was not to be denied without a reasonable and 
lawful cause.(f) ‘This grant was expressly recognized and confirmed by 
king John’s magna carta,(q) and was again established by statute 25 Edw. 
PI St6,¢8 3; 

But by statute 25 Hen. VIII. c. 20, the ancient right of nomination was, 
in effect, restored to the crown;(9) it being enacted, that at every future 
avoidance of a bishopric, the king may send the dean and chapter his usual 
license to proceed to election; which is always to be accompanied with a letter 
missive from the king, containing the name of the person whom he would 

have them elect: and if the dean and chapter delay their election 
*380] above twelve days, the *nomination shall devolve to the king, who 

may by letters-patent appoint such person as he pleases. This 
election or nomination, if it be of a bishop, must be signified by the king’s 
letters-patent to the archbishop of the province; if it be of an archbishop, to 
the other archbishop and two bishops, or to four bishops, requiring them to 
confirm, invest, and consecrate the person so elected; which they are bound 
to perform immediately, without any application to the see of Rome. After 
which the bishop elect shall sue to the king for his temporalties, shali make 
oath to the king and none other, and shall take restitution of his secular 
possessions out of the king’s hands only. And if such dean and chapter do 
not elect in the manner by this act appointed, or if such archbishop or bishop 
do refuse to confirm, invest, and consecrate such bishop elect, they shall incur 
all the penalties of a premunire.(10) 


fn) Mod. Un. Hist. xxv. 363, xxix. 115. fp} M. Paris, A. D. 1214. 1 Rym. Fed. 198. 
0) M. Paris, A. D. 1107. q) Cap.1. Edit. Oxon. 1759. 


(8) [Permission to elect.] 

(9) This statute was afterwards repealed by 1 Edw. VI. c. 2, which enacted that all 
bishoprics should be donative, as formerly. It states in the preamble that these elec- 
tions are in very deed no elections; but only by a writ of conge d’elive have colors, 
shadows, or pretences of election. 1 Burn’s Ec. L. 183. ‘This is certainly good sense. 
For the permission to elect where there is no power to reject can hardly be reconciled 
with the freedom of election. But this statute was afterwards repealed by I Ma. st. 2, 
c. 20. and other statutes. 12 Co. 7. But the bishoprics of the new foundation were 
always donative. Harg. Co. Litt. 1, 4. As also are all the Irish bishoprics by the 2 Eliz. 
c. 4. Irish Statutes.—CHRISTIAN. 

_ (10) It is directed by the form of consecrating bishops, confirmed by various statutes 
since the reformation, that a bishop when consecrated must be full thirty years of age. 
There seems to have been no restriction of this kind in ancient times; for bishop God- 
win informs us that George Nevile, the brother of the earl of Warwick, the king-maker, 
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An archbishop is the chief of the clergy in a whole province,(11) and has 
the inspection of the bishops of that province, as well as of the inferior 


was chancellor of Oxford, e¢ in episcopum Exoniensem consecratus est anno 1455, NON~ 
dum annos natus viginti. Anno deinde 1460 (id quod jure mirere) summus Anglie 
Jactus est cancellarius. A few years afterwards he was translated to the archbishopric 
of York. oc sedente episcopus Sancti Andree in Scotia, archiepiscopus per Sixtum 
quartum creatus est, gussis illi duodecim episcopis illius gentis subesse, gut hactenus 
archiepiscopt Eboracensis suffraganet censebantur. Reclamante quidem Eboracensi, sed 
JSrustra,; asserente pontifice, minimé convenire, ut illa Scotie sit metropolitanus, qui 
propter erebra inter Scotos ac Anglos bella, Scotis plerumque hostis sit capitalis, [And 
he was consecrated Bishop of Oxford in the year 1455, not having yet attained the age 
of twenty. And (what is very surprising), in the year 1460 he was made High Chan- 
cellor of England. In this assembly the Bishop of St. Andrew, in Scotland, was created 
archbishop by Sextus the Fourth; the twelve bishops of that nation, who were hitherto 
considered suffragans of the Archbishop of York, being commanded to be subordinate 
to him. Against this the Archbishop of York appealed, but in vain; the Pope asserting 
that it was in no wise fit that he should be the metropolitan of Scotland, who, on account 
of the frequent wars between the Scotch and English, was generally their chief enemy. } 
Godw. Comm. de Priesul. 693.—CHRISTIAN. 

A bishop when consecrated must be full thirty years of age. Four things are neces- 
sary to constitute a bishop or archbishop, as well as a parson: first, election, which 
resembles presentation; the next is confirmation, and this resembles admission; next, 
consecration, which resembles institution; and the last is installation, resembled to in- 
duction. 3 Salk. 72. An archbishop is however said to be inthroned, not installed. 

In ancient times, the archbishop was bishop over all England, as Austin was, who is said 
to be the first archbishop here; but before the Saxon conquest, the Britons had only one 
bishop, and not any archbishop. 1 Roll. Rep. 328. 2 Roll. 440. 

But at this day the ecclesiastical state of England and Wales, as we have before seen, 
(ante, 155,) is divided into two provinces or archbishoprics, to wit, Canterbury and York, 
and twenty-four bishonprics, (besides the bishopric of Sodor and Man, the bishop of which 
is not a lord of parliament.) Each archbishop has within his province bishops of several 
dioceses. The archbishop of Canterbury hath under him within his province, of ancient 
foundations, Rochester, London, Winchester, Norwich, Lincoln, Ely, Chichester, Salis- 
bury, Exeter, Bath and Wells, Worcester, Coventry and Lichfield, Hereford, Llandaff, 
St. David’s, Bangor, and St. Asaph, and four founded by king Hen. VIII., erected out of 
the ruins of dissolved monasteries, viz., Gloucester, Bristol, Peterborough, and Oxford. 
The archbishop of York hath under him four, viz., the bishop of the county palatine of 
Chester, newly created by king Hen. VIII., and annexed by him to the archbishop of 
York, the county palatine of Durham, Carlisle, and the Isle of Man, annexed to the 
province of York by king Hen. VIII.; but a greater number this archbishop anciently 
had, which time has taken away. Co. Litt. 94. 

Westminster was one of the new bishoprics created by Hen. VIII. in England out of 
the revenues of the dissolved monasteries. 2 Burn, E. L. 78. 

The archbishop of Canterbury is now styled metropolitanus et primus totius Anglia; 
[The Metropolitan and First of all England;] and the archbishop of York styled, primus 
et metropolitanus Anglie. [The First and Metropolitan of all England.] They are 
called archbishops, in respect of the bishops under them; and metropolitans, because 
they were consecrated at first in the metropolis of the province. 4 Inst. 94. _ 

The archbishops have the titles and style of grace, and most reverend father in God by 
divine providence, the bishops, lord, and most reverend father in God by divine permis- 
sion. The former are izthroned, the latter zvstalled. 

In Ireland there are four archbishops and eighteen bishops. > : 

By the Irish act 17 and 18 Car. II. c. Io, a bishopric in Ireland is declared incompatible 
with any ecclesiastical dignity or benefice in England or Wales. , 

In Scotland, after the reformation, the titles of archbishop and bishop were introduced 
in 1572, and bestowed on clergymen ordained members of cathedral churches. By act 
of 1592, c. 116, presbyterian church government was established by kirk sessions, presby- 
teries, provincial synods, and general assemblies. By act 1606, c. 2, bishops were restored; 
but in 1638, presbytery was a second time introduced. By act 1662, c. 1, presbytery was 
again displaced by prelacy; and finally, by acts 1689, c. 3, and 1690, c. 5, 29, presbytery 
was re-established, and has since continued.—Cu1Tty. Bowyer’s Comm. on Const. Law 

ng. (2 ed. 1846) 438. y 
Z ae eave of Canterbury hath the precedency of all the clergy; next to him, 
the archbishop of York; next to him, the bishop of London; next to him, the bishop of 
Durham; next to him, the bishop of Winchester; and then all the other bishops of both 
provinces after the seniority of their consecration; but if any of them be a privy coun- 
sellor he takes place after the bishop of Durham. Stat. 31 Hen. VIII. c. Io. Co. Litt. 
94. 1 Ought. Ord. Jud. 486. ee 
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clergy, and may deprive them on notorious cause.(7)(12) The archbishop 
has also his own diocese, wherein he exercises episcopal jurisdiction, as in 
his province he exercises archiepiscopal. As archbishop he, upon receipt of 
the king’s writ, calls the bishops and clergy of his province to meet in con- 
vocation; but without the king’s writ he cannot assemble them.(s) To him 
all appeals are made from inferior jurisdictions within his province: and, as 
an appeal lies from the bishops in person to him in person, so it also lies from 
the consistory courts of each diocese to his archiepiscopal court. During 
the vacancy of any see in his province, he is guardian of the spiritualities 
thereof, as the king is of the temporalties; and he executes all ecclesiastical 
jurisdiction therein. If an archiepiscopal see be vacant, the dean and chap- 
ter are the spiritual guardians, ever since the office of prior of Canterbury 
was abolished at the reformation.(#) The archbishop is entitled to present 

by lapse to all the ecclesiastical livings in the disposal of his 
*381] *diocesan bishops, if not filled within six months. And the arch- 

bishop has a customary prerogative, when a bishop is consecrated by 
him, to name a clerk or chaplain of his own to be provided for by such 
suffragan bishop; in lieu of which it is now usual for the bishop to make 
over by deed to the archbishop, his executors and assigns, the next presenta- 
tion of such dignity or benefice in the bishop’s disposal within that see, as 
the archbishop himself shall choose, which is therefore called his option-(u) 
which options are only binding on the bishop himself who grants them, and 
not on his successors.(13) The prerogative itself seems to be derived from 
the legatine power formerly annexed by the popes to the metropolitan of 
Canterbury.(w) And we may add, that the papal claim itself (like most 
others of that encroaching see) was probably set up in imitation of the 
imperial prerogative called prime or primarie preces;(14) whereby the 
emperor exercises, and hath immemorially exercised,(x) a right of naming 
to the first prebend that becomes vacant after his accession in every church 
of the empire.(yv) A right that was also exercised by the crown of England 


4 Lord Raym. 641. w) Sherlock of Options, 1. 
s) 4 Inst. 322, 323. x) Geldast. Constit. Imper. tom. 3, page 406. 
t) 2 Roll. Abr. 22. y) Dufresne VY. 806. Mod. Uniy. Hist. xxix. 5. 


uw) Cowell’s Interp. tit. Option. 


The archbishop of Canterbury is the first peer of the realm, and hath precedence not 
only before all the other clergy, but also (next and immediately after the blood-royal) 
before all the nobility of the realm; and as he hath the precedence of all the nobility, so 
also of all the great officers of state. Godw. 13. 

The archbishop of York hath precedence over all dukes not being of the royal blood, 
ee also before all the great officers of state except the lord chancellor. Godw. 14.— 

HITTY. 

(12) In the 11 W. III. the bishop of St. David’s was deprived for simony, and other 
offences, in a court held at Lambeth before the archbishop, who called to his assistance 
six other bishops. The bishop of St. David’s appealed to the delegates, who affirmed 
the sentence of the archbishop; and, after several fruitless applications to the court of 
King’s Bench and the house of lords, he was at last obliged to submit to the judgment. 
Lord Raym. 541. 1 Burn’s Ec. Ll. 212.—CHRISTIAN. 

(13) The consequence is, that the archbishop never can have more than one option at 
once from the same diocese. These options become the private patronage of the arch- 
bishop, and upon his death are transmitted to his personal representatives; or the arch- 
bishop may direct, by his will, whom, upon a vacancy, his executor shall present; which 
direction, according to a decision in the house of lords, his executor is compellable to 
observe. 1 Burn’s Ec. L. 226. If a bishop dies during the vacancy of any benefice 
within his patronage, the presentation devolves to the crown; so likewise if a bishop dies 
after an option becomes vacant, and before the archbishop or his representative has pre- 
sented, and the clerk is instituted, the crown pro hac vice will be entitled to present to 
that dignity or benefice. Amb. tor. For the grant of the option by the bishop to the 
archbishop has no efficacy beyond the life of the bishop.—CHRISTIAN. 

(14) [First prayers or suits. ] 
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in the reign of Edward I.,(z) and which probably gave rise to the royal 
corodies which were mentioned in a former chapter.(@) It is likewise the 
privilege, by custom, of the archbishop of Canterbury, to crown the kings 
and queens of this kingdom.(15) And he hath also, by the statute 2 5 Hen. 
VIII. c. 21, the power of granting dispensations in any case, not contrary to 
the Holy Scriptures and the law of God, where the pope used formerly to 
grant them; which is the foundation of his granting special licenses to marry 
at any place or time, to hold two livings, and the like;(17) and on this also 
is founded the right he exercises of conferring degrees,(18) in prejudice of 
the two universities. (4) 

*The power and authority of a bishop, besides the administration [*382 
of certain holy ordinances peculiar to that sacred order, consist princi- 
pally in inspecting the manners of the people and clergy, and punishing 
them in order to reformation, by ecclesiastical censures.(19) ‘To this pur- 
pose he has several courts under him, and may visit at pleasure every part of 
his diocese. His chancellor is appointed to hold his courts for him, and to 
assist him in matters of ecclesiastical law;(20) who, as well as all other 
ecclesiastical officers, if lay or married, must be a doctor of the civil 
law, so created in some university.(¢) It is also the business of a bishop 
to institute, and to direct induction, to all ecclesiastical livings in his 
diocese. (21) 

Archbishoprics and bishoprics may become void by death, deprivation for 
any gross and notorious crime, and also by resignation. All resignations 
must be made to some superior.(d) Therefore a bishop must resign to his 
metropolitan, but the archbishop can resign to none but the king himself. 


2) Rex, &c. salutem. Scribatis Episcopo Karl quod 
—Roberio de Icard pensionem suam, quam ad preces 
regis prxdicto Roberto concessit, de cetera solvat : et de 
proxima ecclesia vacatura de collatione prxdicti episcopt, 
quam “ipse Robertus acceptaverit, respiciat. Brev. 11 
Edw. I. 3 Pryn.1264. [The king, &c. sends greet- 
ing. That you write to the Bishop of Carlisle, that 
he henceforth pay to Robert de Icard, the pen- 


sion which he granted to the said Robert at the 
desire of the king: and that the aforesaid Bishop 
see that the said Robert be appointed to the next 
ehurch vacancy in his collation.] 

a) Ch. viii. page 284. 

b) See the bishop of Chester’s case, Oxon. 1721. 

c) Stat. 37 Hen. VIII. c. 17. 
d) Gibbs. Cod. 822. 


(15) It is said that the archbishop of York has the privilege to crown the queen con- 
sort, and to be her perpetual chaplain. 1 Burn’s Ec. lL. 178.—CHRISTIAN. 

(17) When the dominion of the pope was overturned in this country, this prerogative 
of dispensing with the canons of the church was transferred by that statute to the arch- 
bishop of Canterbury in all cases in which dispensations were accustomed to be obtained 
at Rome; but in cases unaccustomed, the matter shall be referred to the king and 
council. The pope could have dispensed with every ecclesiastical canon and ordinance. 
But in some of the cases where the archbishop alone has authority to dispense, his dis- 
pensation with the canon, as to hold two livings, must be confirmed under the great seal. 
—CHSRISTIAN. : : 

(18) But although the archbishop can confer all the degrees which are taken in the 
universities, yet the graduates of the two universities, by various acts of parliament and 
other regulations, are entitled to many privileges which are not extended to what is 
called a Lambeth degree; as, for instance, those degrees which are a qualification for a 
dispensation to hold two livings, are confined, by 21 Hen. III. c. 13, ¢ 23, to the two 
universities. —CHRISTIAN. igene ' J ! 

(19) A bishop has three powers:—tst. Of ordinations, which he acquires on his conse- 
cration, and thereby he may confer orders, etc. in any place throughout the world. 2d. 
Of jurisdiction, which is limited and confined to his see. 3d. Of administration and 
government of the revenues, both which last powers he gains by his confirmation, and 
some are of opinion that the bishop’s jurisdiction, as to ministerial acts, commences 
on his election. Palm. 473, 475. The bishop consecrates churches, ordains, admits, and 
institutes priests; confirms, suspends, excommunicates, grants licenses for marriage, 
makes probates of wills, etc. Co. Litt. 96. 2 Roll. Ab. 230. Powers and duties invested 
in bishops in appointing curates, etc., by 57 Geo. III. c. 99.—CHITTY. 

(20) Besides his chancellor, the bishop has his archdeacon, dean and chapter, and 
vicar-general to assist him. Every bishop may retain four chaplains. 21 Hen, VIII. c. 
43,8. 16. 8 Hliz. c. 1.—CHITTY. 

(21) Bowyer’s Comm. on Const. Law Eng. (2 ed. 1846) 439. 
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II. A dean and chapter are the council of the bishop, to assist him with 
their advice in affairs of religion, and also in the temporal concerns of his 
see.(e) When the rest of the clergy were settled in the several parishes of 
each diocese, as hath formerly(/) been mentioned, these were reserved for 
the celebration of divine service in the bishop’s own cathedral; and the chiet 
of them, who presided over the rest, obtained the name of decanus or dean, 
being probably at first appointed to superintend en canons or prebendaries. 

All ancient deans are elected by the chapter, by conge d@’eslive(22) from the 
king, and letters missive of recommendation; in the same manner as 
bishops:(23) but in those chapters, that were founded by Henry VIII. out 

of the spoils of the dissolved monasteries,(24) the deanery is dona- 
*383] tive, and the installation *merely by the king’s letters-patent.(g) 
The chapter, consisting of canons or prebendaries, are sometimes 

appointed by the king, sometimes by the bishop, and sometimes elected by 
each other. (25) 

The dean and chapter are, as was before observed, the nominal electors of 
a bishop. The bishop is their ordinary(26) and immediate superior; and 
has, generally speaking, the power of visiting them, and correcting their 
excesses and enormities. They had also a check on the bishop at common 
law; for till the statute 32 Hen. VIII. c. 28, his grant or lease would not 
have bound his successors, unless confirmed by the dean and chapter. (2) 

Deaneries and prebends may become void, like a bishopric, by death, by 
deprivation, or by resignation to either the king or the bishop.(z) Also I 
may here mention, once for all, that if a dean, prebendary, or other spiritual 
person be made a bishop, all the preferments of which he was before possessed 
are void; and the king may present to them in right of his prerogative 
royal. But they are not void by the election, but only by the consecra- 
Hons) 27) 

III. An archdeacon hath an ecclesiastical jurisdiction, immediately subor- 
dinate to the bishop, throughout the whole of his diocese, or in some partic- 
ular part of it.(28) He is usually appointed by the bishop himself ; and 


(e) 3 Rep. 75. Co. Litt. 108, 300. ry, Plowd. 498. 

} ) Page 113, 114. j) Bro. Abr, t. Presentation, 3,61. Cro. Eliz. 542, 
g Gibs. Cod. 178. 790. 2 Roll. Abr. 352. 4 Mod. 200. Salk. 137. 

(A) Co. Litt. 103. 


(22) [Permission to elect. ] 

(23) See a very learned note, containing a full history of the election, presentation, or 
donation to deaneries, by Mr. Hargrave, in Co. Litt. 95.—CHRISTIAN. 

(24) The new deaneries and chapters to old bishoprics are eight,—viz., Canterbury, 
Norwich, Winchester, Durham, Ely, Rochester, Worcester, and Carlisle; and five new 
bishoprics, with new deaneries and chapters annexed, were created,—viz., Peterborough, 
Chester, Gloucester, Bristol, and Oxford. Harg. Co. Litt. 95, n. 3.—CHRISTIAN. 

(25) A dean who is solely seized of a distinct possession hath an absolute fee in him as 
well asa bishop. 1 Inst. 125. A deanery is a spiritual promotion and not a temporal 
one, though the dean be appointed by the king; and the dean and chapter may be in 
part secular and part regular. Palm. 500. Asa deanery is a spiritual dignity, a man 
cannot be a dean and prebendary in the same church. Dyer, 273.—Currry. 

(26) The bishop is generally called the ordinary; but the ordinary has a more extensive 
signification, as it includes every ecclesiastical judge who has the regular ordinary juris- 
diction independent of another. 1 Burn’s Ec. L. 22. Co. Litt. 344. CHRISTIAN. 

(27) If an archdeaconry be in the gift of a layman, the patron presents to the bishop, 
who institutes in like manner as to another benefice, and then the dean and chapter 
induct him; that is, after some ceremonies, place him in a stall in the cathedral church 
to which he belongs, whereby he is said to have a place in the choir. Wats. c. 15. 

Before archdeacons are admitted and inducted, by stat. 13 & 14 Car. II. c. 4, they are 
to read the common-prayer, and declare their assent thereto as other persons admitted 
to ecclesiastical benefices, and they must subscribe the same before the ordinary; but 
ey are not obliged, by 13 Eliz. c. 12, to subscribe and read the thirty-nine articles, 

ats. c. 15. 

(28) Bowyer’s Comm. on Const. Law Eng. (2 ed. 1846) 443. 
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hath a kind of episcopal authority, originally derived from the bishop, but 
now independent and distinct from his.(#)(29) He therefore visits the 
clergy; and has his separate court for punishment of offenders by spiritual 
censures, and for hearing all other causes of ecclesiastical cognizance. 

IV. The rural deans are very ancient officers of the church, (2) but almost 
grown out of use; though their deaneries still subsist as an ecclesiastical 
division of the diocese, or archdeaconry. ‘They seem to have been 
deputies of the *bishop, planted all round his diocese, the better to [*384 
inspect the conduct of the parochial clergy, to inquire into and report 
dilapidations, and to examine the candidates for confirmation; and armed, 
In minuter matters, with an inferior degree of judicial and coercive author- 
ity. (7) (30) 

V. The next, and indeed the most numerous, order of men in the system 
of ecclesiastical polity, are the parsons and vicars of churches: in treating of 
whom I shall first mark out the distinction between them; shall next observe 
the method by which one may become a parson or vicar; shall then briefly 
touch upon their rights and duties; and shall, lastly, show how one may 
cease to be either. 

A parson, persona ecclesia, is one that hath full possession of all the rights 
of a parochial church. He is called parson, fersona, because by his person 
the church, which is an invisible body, is represented; and he is in himself a 
body corporate, in order to protect and defend the rights of the church, 
which he personates, by a perpetual succession.(7z) He is sometimes called 
the rector, or governor, of the church: but the appellation of arson, how- 
ever it may be depreciated by familiar, clownish, and indiscriminate use, is 
the most legal, most beneficial, and most honorable title that a parish priest 
can enjoy; because such a one, Sir Edward Coke observes, and he only, is 
said vicem seu personam ecclesia gerere. A parson has, during his life, the 
freehold in himself of the parsonage house, the glebe, the tithes, and other 
dues.(31) But these are sometimes appropriated; that is to say, the benefice 
is perpetually annexed to some spiritual corporation, either sole or aggregate, 
being the patron of the living; which the law esteems equally capable of 
providing for the service of the church, as any single private clergyman. 
‘This contrivance seems to have sprung from the policy of the monastic orders, 
who have never been deficient in subtle inventions for the increase of their own 
power and emoluments. At the first establishment of parochial clergy, the 
tithes of the parish were distributed in a fourfold division: one, for 
the use of the bishop; another, for maintaining *the fabric of the [*385 
church; a third, for the poor; and the fourth, to provide for the 
incumbent. When the sees of the bishops became otherwise amply endowed, 
they were prohibited from demanding their usual share of these tithes, and 
the division was into three parts only. And hence it was inferred by the 


k) 1 Burn, Eccl. Law, 68, 69. m) Gibs. Cod. 972, 1550. 
(iy Kennet, Par. Antiq. 633. im Co. Litt. 300. 


An archdeacon is a ministerial officer, and cannot refuse to swear a church-warden 
elected by the parish. Lord Raym. 138. The King v. Bishop Winchester, K. B. aes 
1825.—CHITTY. or hy To. < See ; 

(29) Where the archdeacon hath a peculiar jurisdiction, he is totally exempt from the 
power of the bishop, and the bishop cannot enter there and hold court; and in such case, 
if the party who lives with the peculiar be sued in the bishop’s court, a prohibition shall 
be granted; but if the archdeacon hath not a peculiar, then the bishop and he have a 
concurrent jurisdiction, and the party may commence his suit either in the archdeacon’s 
or the bishop’s court. Lord Raym. 123.—CHITTY. ies 

(30) But this office, decanus ruralis, is wholly extinguished, if it ever had separate 
existence; and now the archdeacon and chancellor of the diocese execute the authority 
formerly attached to it. See 1 Nels. Abr. 506-507.—CHITTY. 

(31) Fletcher v. Lord Souden, 3 Bingham, 552 (1826). 


Sayre SEAT 


385-386 OF THE RIGHTS [Boox I 


monasteries, that a small part was sufficient for the officiating priest; and 
that the remainder might well be applied to the use of their own fraternities, 
(the endowment of which was construed to be a work of the most exalted 
piety, ) subject to the burden of repairing the church and providing for its 
constant supply. And therefore they begged and bought, for masses and 
obits, and sometimes even for money, all the advowsons within their reach, 
and then appropriated the benefices to the use of their own corporation. But, 
in order to complete such appropriation effectually, the king’s license, and 
consent of the bishop, must first be obtained: because both the king and the 
bishop may some time or other have an interest, by lapse, in the presentation 
to the benefice; which can never happen if it be appropriated to the use of a 
corporation, which never dies; and also because the law reposes a confidence 
in them, that they will not consent to any thing that shall be to the prejudice 
of thechurch. ‘The consent of the patron also is necessarily implied, because, 
as was before observed, the appropriation can be originally made to none, 
but to such spiritual corporation, as is also the patron of the church; the 
whole being indeed nothing else, but an allowance for the patrons to retain 
the tithes and glebe in their own hands, without presenting any clerk, they 
themselves undertaking to provide for the service of the church.(0) When 
the appropriation is thus made, the appropriators and their successors are 
perpetual parsons of the church; and must sue and be sued, in all matters 
concerning the rights of the church, by the name of parsons.( /) 
This appropriation may be severed, and the church become disappropriate, 
two ways: as, first, if the patron or appropriator presents a clerk, 
*386| who is instituted and inducted *to the parsonage; for the incumbent 
so instituted and inducted is to all intents and purposes complete 
parson; and the appropriation, being once severed, can never be reunited 
again, unless by a repetition of the same solemnities.(g) And, when the 
clerk, so presented,(32) is distinct from the vicar, the rectory thus vested 
in him becomes what is called a szzecure:(33) because he hath no cure of 
souls, having a vicar under him to whom that cure is committed.(7) Also, 
if the corporation which has the appropriation is dissolved, the parsonage 
becomes disappropriate at common law; because the perpetuity of person is 
gone, which is necessary to support the appropriation. 
In this manner, and subject to these conditions, may appropriations be 
made at this day:(34) and thus were most, if not all, of the appropriations 


0) Plowd. 496-500. (r) Sinecures might also be created by other 
p) Hob. 307. means. 2 Burn’s Eccl. Law, 347. 
q) Co. Litt. 46. 


(32) Mr. Christian conceives that there is no authority or reason to suppose that the 
appropriator can thus create a sinecure rector. But if the appropriator or impropriator 
should, either by design or mistake, present his clerk to the parsonage, itis held that the 
vicarage will ever afterwards be dissolved, and the incumbent will be entitled to all the 
‘tithes and dues of the church as rector. Wats, c.17. 2 R. Ab. 338. 

(33) Wherever a rector and vicar are presented and instituted to the same benefice, the 
rector is excused all duty, and has what is properly called a sinecure. But where there 
is only one incumbent, the benefice is not in lawa sinecure, though there should be 
neither a church nor any inhabitants within the parish.—CHRISTIAN. 

(34) It surely may be questioned whether such a power any longer exists: it cannot be 
supposed that, at this day, the inhabitants of a parish, who had been accustomed to pay 
their tithes to their officiating minister, could be compelled to transfer them to an eccle- 
siastical corporation, to which they might perhaps be perfect strangers. Appropriations 
are said to have originated from an opinion inculcated by the monks, that tithes and 
oblations, though payable to some church, yet were an arbitrary disposition of the donor 
who might give them, as the reward of religious service done to him, to any person 
whatever from whom he received that service. 1 Burn’s Ec. L. 63. And till they had 
got complete possession of the revenues of the church, they spared no pains to recom- 
mend themselves as the most deserving objects of the gratitude and benefaction of the 
parish. There probably have been no new appropriations since the dissolution of mon- 
asteries, —CHRISTIAN. 
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at present existing originally made; being annexed to bishoprics, prebends, 
religious houses, nay, even to nunneries, and certain military orders, all of 
which were spiritual corporations. At the dissolution of monasteries by 
statutes 27 Hen. VIII. c. 28, and 31 Hen. VIII. c. 13, the appropriations 
of the several parsonages, which belonged to those respective religious 
houses, (amounting to more than one-third of all the parishes in Eng- 
land, )(s) would have been by the rules of the common law disappropriated, 
had not a clause in those statutes intervened, to give them to the king in as 
ample a manner as the abbots, etc., formerly held the same, at the time of 
their dissolution. ‘This, though perhaps scarcely defensible, was not without 
example; for the same was done in former reigns, when the alien priories, 
that is, such as were filled by foreigners only, were dissolved and given to 
the crown.(¢) And from these two roots have sprung all the lay appropria- 
tions or secular parsonages, which we now see in the kingdom; they having 
been afterwards granted out from time to time by the crown.(z) 

*These appropriating corporations, or religious houses, were wont [*387 
to depute one of their own body to perform divine service, and admin- 
ister the sacraments, in those parishes of which the society was thus the 
parson. ‘This officiating minister was in reality no more than a curate, 
deputy, or vicegerent of the appropriator, and therefore called zvicarius, or 
vicar. His stipend was at the discretion of the appropriator, who was how- 
ever bound of common right to find somebody, guz zlli de temporalibus, epis- 
copo de spiritualibus, debeat respondere.(w)(35) (36) But this was done in so 
scandalous a manner, and the parishes suffered so much by the neglect of 
the appropriators, that the legislature was forced to interpose: and accord- 
ingly it is enacted by statute 15 Ric. II. c. 6, that in all appropriations of 
churches, the diocesan bishop shall ordain, in proportion to the value of the 
church, a competent sum to be distributed among the poor parishioners 
annually; and that the vicarage shall be suffictently endowed. It seems the 
parish were frequently sufferers, not only by the want of divine service, but 
also by withholding those alms, for which, among other purposes, the pay- 
ment of tithes was originally imposed: and therefore in this act a pension is 
directed to be distributed among the poor parochians, as well as a sufficient 
stipend to the vicar. But he, being liable to be removed at the pleasure of 
the appropriator, was not likely to insist too rigidly on the legal sufficiency 
of the stipend: and therefore, by statute 4 Hen. IV. c, 2, it is ordained, that 
the vicar shall be a secular person, not a member of any religious house; 
that he shall be vicar perpetual, not removable at the caprice of the monas- 
tery; and that he shall be canonically instituted and inducted, and 
be sufficiently endowed, at the discretion of the ordinary, for these three 
express purposes, to do divine service, to inform the people, and to keep 


(s) Seld. Review of Tith. c. 9. Spelm. Apology, 35. are now called impropriations, as being improperly 
(t) 2 Inst. 584. in the hands of laymen. 
(w) Sir H. Spelman (of Tithes, c. 29) says these (w) Seld. Tith. ec. xi. 1. 


(35) [Who should answer to him concerning temporal, to the bishop concerning spirit- 
ual, affairs. ] ; ; ; , 

(36) A vicar (gud vicem alterius gerit) was a name not known till the reign of Henry 
the Third, before which the rector provided a curate, and maintained him by an arbitrary 
stipend. Seld.c. 12,8. 1. 1 Hen. Bla. 423. Cro. Jac. 518. Besides the provision for 
the vicarage, by way of charge issuing out of a religious house, there were two other 
modes by which it might be endowed, first, with lands by way of agreement; secondly, 
with a parcel of the parsonage, generally the small, and sometimes particular parts of the 
great tithes. Gwillim, 1090. The vicarage being thus derived out of the parsonage, no 
tithes can, de jure, belong to the vicar except that portion which is described in his en- 
dowment, or what his predecessors have immemorially enjoyed. Mirehouse on Tithes, 


11.—CHITTY. 
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hospitality.(37) The endowments in consequence of these statutes have 
usually been by a portion of the glebe, or land, belonging to the parsonage, and 

a particular share of the tithes, which the appropriators found it most 
*388] troublesome to collect,.and which are *therefore generally called 

privy or small tithes; the greater, or predial, tithes being still re- 
served to their own use. But one and the same rule was not observed in the 
endowment of all vicarages. Hence some are more liberally, and some more 
scantily, endowed: and hence the tithes of many things, as wood in particu- 
lar, are in some parishes rectorial, and in some vicarial, tithes. 

The distinction therefore of a parson and vicar is this: the parson has for 
the most part the whole right to all the ecclesiastical dues in his parish; but 
a vicar has generally an appropriator over him, entitled to the best part of 
the profits, to whom he is in effect perpetual curate, with a standing 
salary.(38) ‘Though in some places the vicarage has been considerably 
augmented by a large share of the great tithes; which augmentations were 
greatly assisted by the statute 29 Car. II. c. 8, enacted in favor of poor vicars 
and curates, which rendered such temporary augmentations, when made by 
the appropriators, perpetual. (39) 

The method of becoming a parson or vicar is much the same. To both 
there are four requisites necessary; holy orders, presentation, institution, and 
induction.(40) The method of conferring holy orders of deacon and priest 
according to the liturgy and canons,(*) is foreign to the purpose of these 

(x) See 2 Burn, Eccl. Law, 108. 


(37) From this act we may date the origin of the present vicarages; for before this time 
the vicar was nothing more than a temporary curate, and when the church was appro- 
priated to a monastery, he was generally one of their own body, that is, one of the regular 
clergy; for the monks who lived secundum regulas of their respective houses or societies 
were denominated regular clergy, in contradistinction to the parochial clergy, who per- 
formed their ministry in the world iz seculo, and who from thence were called secular 
clergy. All the tithes or dues of the church of common right belong to the rector, or to 
the appropriator or impropriator, who have the same rights as the rector; and the vicar is 
entitled only to that portion which is expressed in his endowment, or what his predeces- 
sors have immemorially enjoyed by prescription, which is equivalent to a grant or endow- 
ment. And where there is an endowment he may recover all that is contained in it; and 
he may still retain what he and his predecessors have enjoyed by prescription, though not 
expressed in it; for such a prescription amounts to evidence of another consistent endow- 
ment. These endowments frequently invest the vicar with some part of the great tithes; 
therefore the words rectorial and vicarial tithes have no definite signification. But great 
and small tithes are technical terms, and which are, or ought to be, accurately defined 
and distinguished by the law.—CHRISTIAN. 

(38) A vicar, from what has been advanced in the preceding page and note, must neces- 
sarily have an appropriator over him, or a sinecure rector, who in some books is consid- 
ered and called an appropriator. Of benefices, some have never been appropriated; 
consequently, in those there can be no vicar, and the incumbent is rector, and entitled to 
all the dues of the church. Some were appropriated to secular ecclesiastical corpora- 
tions, which appropriations still exist, except perhaps some few which may have been 
dissolved; others were appropriated to the houses of the regular clergy; all which appro- 
priations, at the dissolution of monasteries, were transferred to the crown, and in the 
hands of the king or his grantees are now called impropriations: but in some appropriated 
churches no perpetual vicar has ever been endowed; in that case the officiating minister 
is appointed by the appropriator, and is called a perpetual curate. —CHRISTIAN. 

(39) In the year 1836, by stat. 6 & 7 Will. IV. c. 71, followed by various others, a great 
change was effected in the law of tithes, which the legislature considered to stand on a 
most unsatisfactory footing,—to be unjust, vexatious, and irritating alike to the tithe- 
owner and the tithe-payer. Tithes were then commuted into a rent-charge, adjusted to 
the average price of corn; and this commutation may be either voluntary or compulsory, 
under the superintendence and by the agency of ‘The Tithe-Commissioners of England 
and Wales.’’—WARREN. 

(40) A person ordained as a deacon according to the forms and usages of the Methodist 
Episcopal Church and commissioned to preach by the bishop of that church and to admin- 
ister the ordinances of marriage, baptism and burial, is an “‘ordained minister’ within 
the late marriage act. Kibbe v. Autram, 4 Day (Conn.) 140 (1821). 
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commentaries; any further than as they are necessary requisites to make a 
complete parson or vicar. By common law, a deacon of any age might be 
instituted and inducted to a parsonage or vicarage; but it was ordained by 
statute 13 Eliz. c. 12, that no person under twenty-three years of age, andin 
deacon’s orders, should be presented to any benefice with cure; and if he 
were not ordained priest within one year after his induction, he should be 
ipso facto deprived; and now, by statute 13 & 14 Car. Il. c. 4, no person is 
capable to be admitted to any benefice, unless he hath been first ordained a 
priest;(41) and then he is, in the language of the law, a clerk in 

orders. But if he obtains orders, or a license *to preach, by money [*389 
or corrupt practices, (which seems to be the true, though not the 
common, notion of simony,) the person giving such orders forfeits(_y) 4o/., 
and the person receiving io/., and is incapable of any ecclesiastical preferment 
for seven years afterwards. 

Any clerk may be presented(z) to a parsonage or vicarage; that is, the 
patron to whom the advowson of the church belongs, may offer his clerk to 
the bishop of the diocese to be instituted. Of advowsons, or the right of pre- 
sentation, being aspecies of private property, we shall find a more convenient 
place to treat in the second part of these commentaries. But when a clerk is 
presented, the bishop may refuse him upon many accounts. As, 1, If the 
patron is excommunicated, and remains in contempt forty days.(@) Or, 2, 
If the clerk be unfit:(4) which unfitness is of several kinds. First, with 
regard to his person; as if he be a bastard, an outlaw, an excommunicate, an 
alien, under age, or the like.(c) Next, with regard to his faith or morals: 
as for any particular heresy, or vice that is malum in se; but if the bishop 
alleges only in generals, as that he is schismaticus inveteratus, or objects a 
fault that is malum prohibitum merely, as haunting taverns, playing at 
unlawful games, or the like; it is not good cause of refusal.(@) Or, lastly, 
the clerk may be unfit to discharge the pastoral office for want of learning. 
In any of which cases the bishop may refuse the clerk. In case the refusal 
is for heresy, schism, inability of learning, or other matter of ecclesiastical 
cognizance, there the bishop must give notice to the patron of such his cause 
of refusal, who, being usually a layman, is not supposed to have knowledge 
of it, else he cannot present by lapse; but, if the cause be temporal, there he 
is not bound to give notice. (e) 

*If an action at law be brought by the patron against the bishop [*390 
for refusing his clerk, the bishop must assign the cause.(42) If the 
cause be of a temporal nature, and the fact admitted, (as, for instance, out- 
lawry,) the judges of the king’s courts must determine its validity, or whether 
it be sufficient cause of refusal; but, if the fact be denied, it must be deter- 
mined by a jury. If the cause be of a spiritual nature, (as heresy, particu- 
larly alleged,) the fact, if denied, shall also be determined by a jury; and, 
if the fact be admitted or found, the court, upon consultation and advice of 
learned divines, shall decide its sufficiency.(/) If the cause be want of 
learning, the bishop need not specify in what points the clerk is deficient, but 
only allege that he is deficient:( g) for the statute 9 Edw. Il. st. 1, c. 13, 1s 


Stat. 31 Eliz. c. 6. (c) 2 Roll. Abr. 356. 2 Inst. 632, Stat. 8 Ric. Il. c. 
(0 A layman may also be presented ; but hemust 3. 7 Ric. I. c. 12. 


take priest’s orders before his admission. 1 Burn, (d) 5 Rep. 58. 
103. y tat be 
a) 2 Roll. Abr. 355. nst. . 
( Glanv. L. 13, c. 20. g) 5 Rep. 58. 3 Lev. 313. 


(41) By canon 34, no one shall be admitted to the order of a deacon till he be twenty- 
three years old; and by that canon, and also by 13 Eliz. c. 12, no one can take the order 
of a priest till he be full four-and-twenty years old. 3 Burn’s Ke. Ll. 27.—CHRISTIAN. 

(42) Dillon v, Myers, 1 Bright (Pa.) 433 (1851). 
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express, that the examination of the fitness of a person presented to a bene- 
fice belongs to the ecclesiastical judge. But, because it would be nugatory 
in this case to demand the reason of refusal from the ordinary, if the patron 
were bound to abide by his determination, who has already pronounced his 
clerk unfit; therefore, if the bishop returns the clerk to be mdnus suffictens in 
literatura,(43) the court shall write to the metropolitan to re-examine him, 
and certify his qualifications; which certificate of the archbishop is final. (“) 

If the bishop hath no objections, but admits the patron’s presentation, the 
clerk so admitted is next to be instituted by him, which is a kind of investi- 
ture of the spiritual part of the benefice: for by institution the care of the 
souls of the parish is committed to the charge of the clerk. When a vicar Is 
instituted, he, besides the usual forms, takes, if required by the bishop, an 
oath of perpetual residence; for the maxim of law is, that vzcartus non habet 
vicarium.:(44) and, as the non-residence of the appropriators was the cause of 
the perpetual establishment of vicarages, the law judges it very improper for 

them to defeat the end of their constitution, and by absence to create 
*391] the very mischiefs which they were appointed *to remedy: especially 

as, if any profits are to’arise from putting in a curate and living ata 
distance from the parish, the appropriator, who is the real parson, has un- 
doubtedly the elder title to them. When the ordinary is also the patron, and 
confers the living, the presentation and institution are one and the same act, 
and are called acollation to a benefice. By institution or collation the church 
is full, so that there can be no fresh presentation till another vacancy, at least 
in the case of a common patron; but the church is not full against the king 
till induction: nay, even if a clerk is instituted upon the king’s presentation, 
the crown may revoke it before induction, and present another clerk. (Z) 
Upon institution, also, the clerk may enter on the parsonage-house and glebe, 
and take the tithes; but he cannot grant or let them, or bring an action for 
them, till induction. 

Induction is performed by a mandate from the bishop to the archdeacon, 
who usually issues out a precept to other clergymen to perform it for him. (45) 
It is done by giving the clerk corporal possession of the church, as by holding 
the ring of the door, tolling a bell, or the like; and is a form required by 
law, with intent to give all the parishioners due notice, and sufficient cer- 
tainty of their new minister, to whom their tithes are to be paid. ‘This there- 
fore is the investiture of the temporal part of the benefice, as institution is of 
the spiritual. And when a clerk is thus presented, instituted, and inducted 
into a rectory, he is then, and not before, in full and complete possession, 
and is called in law, persona impersonata, or parson imparsonee. () 

The rights of a parson or vicar, in his tithes and ecclesiastical dues, fall 
more properly under the second book of these commentaries: and as to his 
duties, they are principally of ecclesiastical cognizance; those only excepted 
which are laid upon him by statute. And those are indeed so numerous, 

that it is impracticable to recite them here with any tolerable con- 
392] ciseness or accuracy. Some of them we may remark, as they *arise 
in the progress of our inquiries; but for the rest I must refer myself 
to such authors as have compiled treatises expressly upon this subject.(2) I 


h) 2 Inst. 632. these are Bishop Gibson’s Codex, Dr. Burn’s Ecclesias- 
2) Co. Litt. 344. tical Law, and the earlier editions of the Clergyman’s 
k) Co. Litt. 300. Law, published under the name of Dr. Watson, but 


(1) These are very numerous, but there are few compiled by Mr. Place, a barrister. 
which can be relied on with certainty. Among 


(43) [Deficient in learning. ] 


(44) [A vicar has no deputy.] This requirement is abolished by stat. 1 and 2 Vict. 
Cc. 106, s. 61, 1838. 


(45) Turpin v. Locket, 6 Call. (Wa.) 131 (1804). 
352 


Cuap. 11] OF PERSONS. 392 


shall only just mention the article of residence, upon the supposition of 
which the law doth style every parochial minister an incumbent. By statute 
21 Hen. VIII. c. 12, persons wilfully absenting themselves from their bene- 
fices, for one month together, or two months in the year, incur a penalty of 
5/. to the king, and 5/. to any person that will sue for the same, except chap- 
lains to the king, or others therein mentioned, (7) during their attendance 
in the household of such as retain them: and also except(z) all heads of 
houses, magistrates, and professors in the universities, and all students under 
forty years of age residing there, bona fide, for study. Legal residence(46) 
is not only in the parish, but also in the parsonage-house, if there be one: 
for it hath been resolved, (0) that the statute intended residence, not only for 
serving the cure, and for hospitality; but also for maintaining the house, 
that the successor may also keep hospitality there: and, if there be no par- 
sonage-house, it hath been holden that the incumbent is bound to hire one, in 
the same or some neighboring parish, to answer for the purposes of residence. 
For the more effectual promotion of which important duty among the paro- 
chial clergy, a provision is made by the statute 17 Geo. III. c. 53, for raising 
money upon ecclesiastical benefices, to be paid off by annually decreasing 
instalments, and to be expended in rebuilding or repairing the houses belong- 
ing to such benefices. 

We have seen that there is but one way whereby one may become a parson 
or vicar: there are many ways by which one may cease to be so. 1. By 
death. 2. By cession, in taking another benefice. For, by statute 21 Hen. 
VIII. c. 13, if amy one having a benefice of 8/7. fer annum or upwards 
(according to the present valuation in the king’s books)(/) accepts any 
other, the first shall be adjudged void, unless he obtains a dispensation, which 
no one is entitled to have, but the chaplains of the king(47) and others 
therein mentioned, the brethren and the sons of lords and knights, and 
doctors and bachelors of divinity and law,(48) admitted by the universities of 


m) Stat. 25 Hen. VIII. c. 16. 33 Hen. VIII. c. 23. (0) 6 Rep. 21. 
im Stat. 28 Hen. VIII. c. 13. pp) Cro. Car. 456, 


(46) For a discussion of the term ‘‘ residence,’’ etc., see Hinds v. Hinds, 1 Clarke (Ia.) 
1855). 

ENE: number of the chaplains of the king and royal family, who may have dispensa- 
tions, is unlimited. An archbishop may have eight, a duke and bishop six, a marquis 
and earl five, a viscount four. The chancellor, a baron, and a knight of the garter, three; 
a duchess, marchioness, countess and baroness, being widows, two. The king’s treasurer, 
comptroller, secretary, dean of the chapel, almoner, and the master of the rolls, two. 
The chief justice of King’s Bench, and warden of cinque ports, one. These chaplains 
only can obtain a dispensation under the statute. P ey 

If one person has two or more of these titles or characters united in himself, he can 
only retain the number of chaplains limited to his highest degree; and if a nobleman 
retain his full number of chaplains, no one of them can be discharged, so that another 
shall be appointed in his room during his life. 4Co.90. The king may present his own 
chaplains, z. ¢. waiting chaplains in ordinary, to any number of livings in the gift of the 
crown, and even in addition to what they hold upon the presentation of a subject with- 
out dispensation; but a king’s chaplain, being beneficed by the king, cannot afterwards 
take a living from a subject, but bya dispensation according to the statute. S. 29, 1 Salk. 

ae N. . . 

ce vcras of the statute are, ‘‘all doctors and bachelors of divinity, doctors of 
laws, and bachelors of the law canon.” Before the reformation, degrees were as frequent 
in the canon law as in the civil law. Many were graduates tm utrogue jure, or utriusque 
juris. J. U.D., or juris utriusque doctor, is still common in foreign universities. But 
Henry VIII, in the twenty-seventh year of his reign, when he had renounced the 
authority of the pope, issued a mandate to the university of Cambridge, wé nulla legatur 
palam et publice lectio in jure canontco sive pontificio, nec aliguis cujuscunque condt- 
tionis homo gradum aliquem in studio illius Juris pontifictt suscipiat, aut in eodem im 
posterum promoveatur quovis modo. [That no open and public lecture in the canonical 
or pontifical law should be given, nor should any man of any station, whatsoever, receive 
any degree in the study of the pontifical law, or henceforth be in any manner promoted. 
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this realm. And a vacancy thus made, for want of a dispensation, is called 
cession.(49) 3. By consecration; for, as was mentioned before, when 
393] a clerk is promoted to a bishopric, all his other *preferments are void 
the instant that he is consecrated. But there is a method, by the 
favor of the crown, of holding such livings zz commendam.(50) Commenda, 
or ecclesia commendata,(51) is a living commended by the crown to the care 
of a clerk, to hold till a proper pastor is provided for it. This may be tem- 
porary for one, two, or three years; or perpetual: being a kind of dispensa- 
tion to avoid the vacancy of the living, and is called a commenda retinere. 
There is also a commenda recipere,(52) which is to take a benefice de novo, in 
the bishop’s own gift, or the gift of some other patron consenting to the 
same;(53) and this is the same to him as institution and induction are to 
another clerk.(g) 4. By resignation. But this is of no avail, till accepted by 
the ordinary; into whose hands the resignation must be made.(7)(54) 5. By 
deprivation; either, rst, by sentence declaratory in the ecclesiastical courts, 
for fit and sufficient causes allowed by the common law; such as attainder of 
treason or felony,(s) or conviction of other infamous crime in the king’s 
courts; for heresy, infidelity,(¢) gross immorality, and the like: or, 2dly, in 
pursuance of divers penal statutes, which declare the benefice void, for some 
non-feasance or neglect, or else some malfeasance or crime: as, for simony;(7) 
for maintaining any doctrine in derogation of the king’s supremacy, or of 
the thirty-nine articles, or of the book of common-prayer;(v) for neglecting 
after institution to read the liturgy and articles in the church, or make the 
declarations against popery, or take the abjuration-oath;(w) for using any 
other form of prayer than the liturgy of the church of England;(2) or for- 
absenting himself sixty days in one year from a benefice belonging to a 


q) Hob. 144. v) Stat. 1 Eliz.c.1land2. 13 Eliz. ce. 12. 

r) Cro. Jae. 198. w) Stat. 18 Eliz.c.12. 14 Car. II.c.4. 1 Geo. I. 
8) Dyer, 108. Jenk. 210. c. 6. 

t) Fitz. Abr. tit. Trial, 54. (x) Stat. 1 Eliz. c. 2. 

u) Stat. 31 Eliz. c.6. 12 Anne, c. 12. 


in the same.] Stat. Acad. Cant. p. 137. It is probable that, at the same time, Oxford 
received a similar prohibition, and that degrees in canon law have ever since been dis- 
continued in England.—CuRISTIAN. 

(49) In the case of a cession under the statute, the church is so far void upon institution 
to the second living, that the patron may take notice of it, and present if he pleases; but 
there is great reason to think that lapse will not incur from the time of institution against 
the patron, unless notice be given him; but lapse will incur from the time of induction 
without notice. 2 Wils. 200. 3 Burr. 1504.—CHRISTIAN. 

(50) [In trust. ] 

(51) [A living in trust. ] 

(52) [To receive a trust living. ] 

(53) These commendams are now seldom or never granted to any but bishops; and in 
that case the bishop is made commendatory of the benefice, while he continues bishop 
of such a diocese, as the object is to make it an addition toa small bishopric, and it 
would be unreasonable to grant it to a bishop for his life, who might be translated after- 
wards to one of the richest sees. See an account of the proceedings in the great case of 
commendams, Hob. 140, and Collier’s Ec. Hist. vol. ii. p. 710.—CHRISTIAN, 

(54) It seems to be clear that the bishop may refuse to accept a resignation, upon a 
sufficient cause for his refusal; but whether he can merely at his will and pleasure refuse 
to accept a resignation without any cause, and who shall finally judge of the sufficiency 
of the cause, and by what mode he may be compelled to accept, are questions undecided. 
In the case of the bishop of London and Fytche, the judges in general declined to 
answer whether a bishop was compellable to accept a resignation: one thought he was 
compellable by mandamus, if he did not show sufficient cause; and another observed, if 
he could not be compelled, he might prevent any incumbent from accepting an Irish 
bishopric, as no one can accept a bishopric in Ireland till he has resigned all his benefices 
in England. But lord Thurlow seemed to be of opinion that he could not be compelled 
particularly by »andamus, from which there is no appeal, or writ of error. See 3 Burn, 
304, soo Ae opinions of the judges in Cunningham’s Law of Simony, though ill reported. 
— ISTIAN. 
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popish patron, to which the clerk was presented by either of the univer- 
sities;(y) in all which, and similar cases, (z) the benefice is fso Sacto void, 
without any formal sentence of deprivation. 

VI. A curate is the lowest degree in the church, being in the same state 
that a vicar was formerly, an officiating temporary minister, instead 
of the proper incumbent. ‘Though *there are what are called fer- [*394 
petual curacies, where all the tithes are appropriated, and no vicarage 
endowed, (being for some particular reasons(a) exempted from the statute 
of Hen. IV.,) but, instead thereof, such perpetual curate is appointed by the 
appropriator. With regard to the other species of curates, they are the 
objects of some particular statutes, which ordain, that such as serve a church 
during its vacancy shall be paid such stipend as the ordinary thinks reason- 
able, out of the profits of the vacancy; or, if that be not sufficient, by the 
successor within fourteen days after he takes possession:(6) and that, if any 
rector or vicar nominates a curate to the ordinary to be licensed to serve the 
cure in his absence, the ordinary shall settle his stipend under his hand and 
seal, not exceeding 50/. fer annum, nor less than 20/., and on failure of pay- 
ment may sequester the profits of the benefice. (c)(55) 

Thus much of the clergy, properly so called. There are also certain inferior 
ecclesiastical officers of whom the common law takes notice; and that prin- 
cipally to assist the ecclesiastical jurisdiction, where it is deficient in powers. 
On which officers I shall make a few cursory remarks. 

VII. Church-wardens are the guardians or keepers of the church,(56) and 
representatives of the body of the parish.(d) They are sometimes appointed 
by the minister, sometimes by the parish, sometimes by both together, as 
custom directs. They are taken, in favor of the church, to be for some pur- 
poses a kind of corporation at the common law; that is, they are enabled by 
that name to have property in goods and chattels, and to bring actions for 
them, for the use and profit of the parish.(57) Yet they may not waste the 
church goods, but may be removed by the parish,(58) and then called to 
account by action at the common law; but there is no method of calling them 


ta. WWeand Mi. e! 26: c) Stat. 12 Anne, st. 2,¢.12. 
{3 6 Hep. 29, 30. {3 In Sweden they have similar officers, whom 
A 1 Burn’s Eccl. Law, 427. they call kiorckiowariandes. Stiernhook, 1. 8, c. 7. 


(b) Stat. 28 Hen. VIII. ce. 11. 


(55) It was provided in 1603, by canon 33, that if a bishop ordains any person not pro- 
vided with some ecclesiastical preferment, except a fellow or chaplain of a college, or a 
master of arts of five years’ standing, who lives in the university at his own expense, he 
shall support him till he shall prefer him to a living. 3 Burn’s Ec. L. 28. And the 
bishops, before they confer orders, require either proof of such a title as is described by 
the canon, or a certificate from some rector or vicar, promising to employ the candidate 
for orders dona fide as a curate, and to grant him a certain allowance till he obtain some 
ecclesiastical preferment, or shall be removed for some fault. And in a case where the 
rector of St. Ann’s, Westminster, gave such a title, and afterwards dismissed his curate 
without assigning any cause, the curate recovered, in an action of assumpsit, the same 
salary for the time after his dismission which he had received before. Cowp. 437. And 
when the rector had vacated St. Ann’s, by accepting the living of Rochdale, the curate 
brought another action to recover his salary since the rector left St. Ann’s; but lord 
Mansfield and the court held that that action could not be maintained, and that these 
titles are only binding upon those who give them while they continue incumbents in the 
church for which such curate is appointed. Doug. 137.—CHRISTIAN. 

(56) A Quaker elected a church warden in a parish in England cannot be compelled 
against his will to assume the functions of the office. Adey v. Theobald, 1 Curter’s 

MER US: —52 (1836). 
Tye Eee oe case of Terrett v. Taylor, 9 Cranch, 43 (1815), that church 
wardens were not, as in England, a corporation capable of holding lands, etc., but that 
the title to certain lands conveyed to the church was in the parson and his consent 
necessary for their sale.—Story, J. For a full discussion of the question of church lands, 
etc., see Turpin v. Locket, 6 Call (Va.) 113 (1804). 
(58) Dawe v. Williams, 2 Addams, 134 (1824). 
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to account but by first removing them; for none can legally do it but 
*395] those who are putintheir place. *As to lands, or other real property, 

as the church, churchyard, etc., they have no sort of interest therein; 
but if any damage is done thereto, the parson only or vicar shall have the 
action. ‘Their office also is to repair the church, and make rates and levies 
for that purpose; but these are recoverable only in the ecclesiastical court. (59) 
T’hey are also joined with the overseers in the care and maintenance of the 
poor. They are to levy(e) a shilling forfeiture on all such as do not repair 
to church on Sundays and holidays, and are empowered to keep all persons 
orderly while there: to which end it has been held that a church-warden may 
justify the pulling off a man’s hat, without being guilty of either an assault 
or trespass.(/) There are also a multitude of other petty parochial powers 
committed to their charge by divers acts of parliament. (¢) 

VIII. Parish clerks, and sextons, are also regarded by the common law as 
persons who have freeholds in their offices; and therefore, though they may 
be punished, yet they cannot be deprived by ecclesiastical censures.(#) The 
parish clerk was formerly very frequently in holy orders, and some are so to 
this day. He is generally appointed by the incumbent, but by custom may 
be chosen by the inhabitants; and, if such custom appears, the court of King’s 
Bench will grant a mandamus to the archdeacon to swear him in, for the 
establishment of the custom turns it into a temporal or civil right. (z) 


CHAPTER XII. 
OF THE CIVIL STATE. 


THE lay part of his majesty’s subjects, or such of the people as are not 
comprehended under the denomination of clergy, may be divided into three 
distinct states, the civil, the military, and the maritime. 

That part of the nation which falls under our first and most comprehensive 
division, the civil state, includes all orders of men, from the highest noble- 
man to the meanest peasant, that are not included under either our former 
division of clergy, or under one of the two latter, the military and maritime 
states; and it may sometimes include individuals of the other three orders; 
since a nobleman, a knight, a gentleman, or a peasant may become either a 
divine, a soldier, or a seaman. 

The civil state consists of the nobility and the commonalty. Of the nobil- 
ity, the peerage of Great Britain, or lords temporal, as forming, together with 
the bishops, one of the supreme branches of the legislature, I have before 
sufficiently spoken: we are here to consider them according to their several 
degrees, or titles of honor. 

All degrees of nobility and honor are derived from the king as their foun- 
tain:(@)(1) and he may institute what new titles he pleases.(2) Hence it is 

Dee rie Mee 


g) See Lambard of Church-wardens, at the end t) Cro. Car. 589. 
of his Hirenarcha; and Dr. Burn, tit. Church, Churech- (a) 4 Inst. 363. 


(59) Compulsory church rates were abolished in 1868 by the statute of 31 and 32 Vict. 
c. 109, 
tz Bowyer’s Comm. on Const. Law Eng. (2 ed. 1846) 453. 
2) ‘No title of nobility shall be granted by the United States; and no person holding 
any Office of profit or trust under them shali, without the consent of Congress, accept 
of any present, emolument, office, or title, of any kind whatever, from any king, prince, 


ane Const, U.S, art. 1,s. 9, ‘‘No State shall grant any title of nobility,”’ 
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that all degrees of nobility are not of equal antiquity. ‘Those now in use are 
dukes, marquesses, earls, viscounts, and barons. (0) ey 

*r. A duke, though he be with us, in respect of his title of nobil- [*397 
ity, inferior in point of antiquity to many others, yet is superior to 
all of them in rank; his being the first title of dignity after the royal 
family.(¢) Among the Saxons, the Latin name of dukes, duces, is very fre- 
quent, and signified, as among the Romans, the commanders or leaders of 
their armies, whom, in their own language, they called heretoga;(d@) and in 
the laws of Henry I., as translated by Lambard, we find them called here- 
tochiz. But after the Norman conquest, which changed the military polity 
of the nation, the kings themselves continuing for many generations dukes 
of Normandy, they would not honor any subjects with the title of duke, till 
the time of Edward III., who, claiming to be king of France, and thereby 
losing the ducal in the royal dignity,(4) in the eleventh year of his reign, 
created his son, Edward the Black Prince, duke of Cornwall: and many, of 
the royal family especially, were afterwards raised to the like honor. How- 
ever, in the reign of queen Elizabeth, A. p. 1572,(¢) the whole order became 
utterly extinct; but it was revived about fifty years afterwards by her succes-. 
sor, who was remarkably prodigal of honors, in the person of George Villiers, 
duke of Buckingham. (5) 

2. A marquess, marchio, is the next degree of nobility. His office formerly 
was (for dignity and duty were never separated by our ancestors) to guard 
the frontiers and limits of the kingdom, which were called the marches, from 
the Teutonic word marche, a limit; such as, in particular, were the marches 
of Wales and Scotland, while each continued to be an enemy’s country. The 
persons who had command there were called lords marches, or marquesses, 
whose authority was abolished by statute 27 Hen. VIII. c. 27, though the 
title had long before been made a mere ensign of honor; Robert Vere, earl of 
Oxford, being created marquess of Dublin by Richard II. in the eighth year 
of his reign.(/) a 

*3. An earl is a title of nobility so ancient that its original cannot [*398 
clearly be traced out. Thus much seems tolerably certain, that 
among the Saxons they were called ealdormen, guast elder men, signifying 
the same as sezzor or senator among the Romans; and also schivemen, because 
they had each of them the civil government of a several division or shire. 
On the irruption of the Danes, they changed the name to eorles, which, 
according to Camden,(g°) signified the same in their language. In Latin 
they are called comites (a title first used in the empire) from being the 
king’s attendants; ‘‘a@ socielate nomen sumpserunt, reges enim tales stbt 
assoctant.’’(h)(6) After the Norman conquest they were for some time 


(b) For the original of these titles onthe conti: dukesin thatcountry. Seld. Tit. Hon. 2, 1, 12. 


i i i i it, Ordi Iman, Gloss. 
nent of Europe, and their subsequent introduction (e) Camden, Britan. tit, Ordines. Spe ; 
into this island see Mr. Selden’s Titles of Honor. 191. 
(c) Camden, Britan. tit. Ordines. (f } 2 Inst. 5. . 
(d) This is apparently derived from the same root t Britan. tit. Ordines. 
as the German hertzogen, the ancient appellation of h) Bracton, l.1,¢. 8. Filet. 7. 1, ¢. 5. 


(3) A superior degree of nobility does not extinguish the inferior. 2Inst.6. Com. - 

i ignity, b. 6.—CHITTY. ie. 
By cor aie Dignity, b. 2. 9 Co. 49, a. This order of nobility was created before 
Edward assumed the title of king of France. Dr. Henry, in his excellent History of ~ 
England, informs us that ‘‘ about a year before Edward III. assumed the title of king of 
France he introduced a new order of nobility, to inflame the military ardor and ambi- | 
tion of his earls and barons, by creating his eldest son prince Edward duke of Cornwall. 
This was done with great solemnity in full parliament at Westminster, March 17, A. D. 

. 1337.” Hen. Hist. vol. viii. P. 130) 8vo edition.—CHITTY. 
« B ’s Comm. (supra) 456. ; ; sel 

8} [‘ They eeied ie name from their society, because they were the king’s com- - 

panions.’’] 
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called counts or countees, from the French; but they did not long retain that 
name themselves, though their shires are from thence called counties to this. 
day. The name of earls or comites is now become a mere title, they having 
nothing to do with the government of the county, which, as has been more 
than once observed, is now entirely devolved on the sheriff, the earl’s deputy, 
or vice-comes. In writs and commissions, and other formal instruments, the 
king, when he mentions any peer of the degree of an earl, usually styles 
him ‘‘ trusty and well-beloved couszz,’’ an appellation as ancient as the reign 
of Henry IV., who, being, either by his wife, his mother, or his sisters, 
actually related or allied to every earl then in the kingdom, artfully and 
constantly acknowledged that connection in all his letters and other public 
acts; from whence the usage has descended to his successors, though the 
reason has long ago failed. (7) 

4. The name of vice-comes or viscount was afterwards made use of as an 
arbitrary title of honor, without any shadow of office pertaining to it, by 
Henry the Sixth, when, in the eighteenth year of his reign, he created John 
Beaumont a peer, by the name of viscount Beaumont, which was the first 
instance of the kind. (z )(8) : 

5. A baron’s is the most general and universal title of nobility; for 
*399| originally every one of the peers of superior rank *had also a barony 
annexed to his other titles.(7)(9) But it hath sometimes happened 


(i) 2 Inst. 5. (j) 2 Inst. 5, 6. 


i Bowyer’s Comm. on Const. Law Eng. (2 ed. 1846) 456. 

8) But this peer, if so he might be deemed, never sat in parliament, by reason that his 
creation was never recognized there. The experiment made to create him a peer without 
such assent failed, and it was not repeated; for the next patent-creation was of Sir John 
Cornwall. Rot. Parl. 11 Hen. VI. p. 1, m. 16.—Cuirry. A viscount is ‘‘ Right Honor- 
able ”’ and is styled ‘‘ My Lord;”’ his wife, also ‘‘ Right Honorable,”’ is a ‘‘ Viscountess ’’ 
and is styled ‘‘My Lady;”’ all their sons and daughters are ‘‘ Honorable.”’ 

(9) At the time of the conquest, the temporal nobility consisted only of earls and 
barons; and, by whatever right the earls and the mitred clergy before that time might 
have attended the great council of the nation, it abundantly appears that they afterwards 
sat in the feudal parliament in the character of barons. It has been truly said that, for 
some time after the conquest, wealth was the only nobility, as there was little personal 
property at that time, and a right to a seat in parliament was entirely territorial, or 
depended upon the tenure of landed property. Heer since the conquest, it is true that 
all land is held either immediately or mediately of the king; that is, either of the king 
himself, or of a tenant of the king, or it might be after two or more subinfeudations. 
And it was also a general principle in the feudal system, that every tenant of land, or 
land owner, had both a right and obligation to attend the court of his immediate superior. 
Hence every tenant 77 capite—i. e. the tenant of the king—was at the same time entitled 
an bound to attend the king’s court or parliament, being the great court baron of the 
nation. 

It will not be necessary here to enlarge further upon the original principles of the 
feudal system, and upon the origin of peerage; but we will briefly abridge the account 
which Selden has given in the second part of his Titles of Honor, ¢. 5, beginning at the 
17th section, being perhaps the clearest and most satisfactory that can be found. He 
divides the time from the conquest into three periods: 1. From the conquest to the latter 
end of the reign of king John. 2. From that time to the 11th of Richard II. 3. From 
that period to the time he is writing, which may now be extended to the present time. 
In the first period, all who held any quantity of land of the king had, without distinc- 
tion, a right to be summoned to parliament; and, this right being confined solely to the 
king’s tenants, of consequence all the peers of parliament during that period sat by virtue 
of tenure and a writ of summons. 

In the beginning of the second period, that is, in the last year of the reign of king 
John, a distinction, very important in its consequences, (for it eventually produced the 
lower house of parliament, ) was introduced, viz.: a division of these tenants into greater 
and lesser barons: for king John, in his magna charta, declares, Saciemus summoneri 
archtepiscopos, episcopos, abbates, comites et majores barones regni sigillatim per literas 
nostras, et preterea faciemus summoneri in generali per vicecomites et ballivos nostros 
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that, when an ancient baton hath been raised to a new degree of peerage, in 
the course of a few generations the two titles have descended differently; one 
perhaps to the male descendants, the other to the heirs general; whereby the 
earldom or other superior title hath subsisted without a barony; and there 
are also modern instances where earls and viscounts have been created with- 
out annexing a barony to their other honor: so that now the rule doth not 
hold universally, that all peers are barons.(10) The original and antiquity 
of baronies has occasioned great inquiries among our English antiquaries. 
The most probable opinion seems to be, that they were the same with our 
present lords of manors, to which the name of court baron (which is the 
lord’s court, and incident to every manor) gives some countenance.(11) It 
may be collected from king John’s magna carta,(k) that originally all lords 
of manors, or barons, that held of the king zz capite, had seats in the great 
council or parliament; till about the reign of that prince the conflux of them 
became so large and troublesome, that the king was obliged to divide them, 
and summon only the greater barons in person, leaving the small ones to be 
summoned by the sheriff, and, as it is said, to sit by representation in another 
house, which gave rise to the separation of the two houses of parliament. (/) 
By degrees the title came to be confined to the greater barons, or lords of 
parliament only; and there were no other barons among the peerage but such 
as were summoned by writ, in respect of the tenure of their lands or baronies, 
till Richard the Second first made it a mere title of honor, by conferring it on 
divers persons by his letters-patent. (7) 

Having made this short inquiry into the original of our several degrees of 
nobility, I shall next consider the manner in which they may be created. 
The right of peerage seems to have been originally territorial; that is, 


(k) Cap.14. (J) Gilb. Hist. of Exch. c.3. Seld. Tit. of Hon. 2,5,21. (m)1Inst.9Seld. Jan. Angl. 2, 2 66. 


omnes alios, qui in capite tenent de nobis ad certum diem, etc. [We will cause the arch- 
bishops, bishops, abbots, earls, and greater barons of the kingdom, to be severally sumi- 
moned by our letters, and we will also cause all others, who hold of us in capite, to be 
summoned generally by our sheriffs and bailiffs for a certain day, etc.] See Bl. Mag. 
Ch. Joh. p.14. It does not appear that it ever was ascertained what constituted a greater 
baron, and it probably was left to the king’s discretion to determine; and no great incon- 
venience could have resulted from its remaining indefinite, for those who had not the 
honor of the king’s letter would have what in effect was equivalent, a general summons 
from the sheriff. But in this second period tenure began to be disregarded, and persons 
were summoned to the parliament by writ, who held no lands of the king. This con- 
tinued to be the case till the 11th of Ric. II., when the practice of creating peers by 
letters-patent first commenced. ; 

In that year John de Beauchamp, steward of the household to Ric. II., was created 
by patent lord Beauchamp baron of Kidderminster in tail male; and since that time 
peerages have been created both by writ and patent, without any regard to tenure or 
estate. f ; 

The king’s prerogative of creating peers by patent may seem a great innovation, ora 
violation of the original principles of the system; yet it is one of those great changes 
which are produced at the first by a gentle deviation from the former practice. For 
though this prerogative was not granted to the king by the express authority of parlia- 
ment, yet it was obtained by its acquiescence: for I have been assured by Mr. Town- 
shend, the Windsor herald, a gentleman well acquainted with this subject, that patents 
of nobility in ancient times generally stated, cither that the patent was granted by the 
assent of parliament, or, if granted in the vacation, they stated such special reasons why 
the peer was created, as it might be presumed would afterwards meet with the approba- 
tion of the parliament. See further Comyn’s Dig. Dignity, C. 4.—CHRISTIAN. 

(10) Bowyer’s Comm. on Const. Law Eng. (2 ed. 1846) 454. Cope v. Earl De La Warr, 

. R. Ch. Ap. 982-9 (1 ; ; 
z a 7 ene of oo aly had granted to others by subinfeudation part of that estate 
which they held of the king, would necessarily be barons; but it does not follow con- 
versely that a baron was of necessity a lord of a manor; for the king’s tenant, who 
‘ retained all the estate granted him, and alienated no part of it, would certainly be as 
complete a baron as a lord of a manor.—CHRISTIAN. 
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annexed to lands, honors, castles, manors, and the like, the proprietors and 

possessors of which were, in right of those estates, allowed to be 
*400] peers of the realm, and were summoned to parliament to do suit 

and service to their sovereign; and, when the land was alienated, 
the dignity passed with it as appendant. ‘Thus the bishops still sit in the 
house of lords in right of succession to certain ancient baronies annexed, 
or supposed to be annexed, to their episcopal lands:(7) and thus, in 11 Hen. 
VI. the possession of the castle of Arundel was adjudged to confer an earl- 
dom on its possessor.(0) But afterwards, when alienations grew to be fre- 
quent, the dignity of peerage was confined to the lineage of the party 
ennobled, and instead of territorial became personal. Actual proof of a 
tenure by barony became no longer necessary to constitute a lord of parlia- 
ment; but the record of the writ of summons to him or his ancestors was 
admitted as a sufficient evidence of the tenure. (12) 

Peers are now created either by writ, or by patent: for those who claim by 
prescription must suppose either a writ or patent made to their ancestors; 
though by length of time it is lost. ‘The creation by writ, or the king’s let- 
ter, is a summons to attend the house of peers, by the style and title of that 
barony which the king is pleased to confer: that by patent is a royal grant to 
a subject of any dignity and degree of peerage. The creation by writ is the 
more ancient way; but a man is not ennobled thereby, unless he actually 
take his seat in the house of lords; and some are of opinion that there must 
be at least two writs of summons, and a sitting in two distinct parliaments, 
to evidence an hereditary barony:( #)(13) and therefore the most usual, 
because the surest, way is to grant the dignity by patent, which enures to a 
man and his heirs, according to the limitations thereof, though he never 
himself makes use of it.(g) Yet it is frequent to call up the eldest son of a 
peer to the house of lords by writ of summons in the name of his father’s 
barony; because in that case there is no danger of his children’s losing the 
nobility in case he never takes his seat; for they will succeed to their grand- 
father.(14) Creation by writ has also one advantage over that by patent: 

for a person created by writ holds the dignity to him and his 
*4or|] *hezrs,(15) without any words to that purport in the writ; but in 
letters patent there must be words to direct the inheritance, else the 


a Glanv. 1. 7, ¢. 1. p) Whitelocke of Parl. ch. 144. 
0) Seld. Tit. of Hon. b. 2, c. 9, 25. q) Co. Litt. 16. 


ce Bowyer’s Comm. on Const. Law Eng. (2 ed. 1846) 459. 

13) Lord Coke, Co. Litt. 16, b., is of opinion, that if a man summoned to parliament 
by writ once sit in the house of peers, though there be no words of inheritance in the 
writ, he gains a barony to him and his heirs. See this subject discussed in Sullivan’s 
Lectures, 190; and see Com. Dig. Dignity, C. 3. But in Mr. Christian’s ed. and 1 Woodd. 
37, it is said that this doctrine of lord Coke is now understood to be erroneous, and that 
a creation by writ does not confer a fee simple in the title, but only an estate tail general. 

When a lord is newly created, he is introduced into the house of peers by two lords of 
the same rank, in their robes, garter king at arms going before; and his lordship is to 
present his writ of summons, etc., to the chancellor, which being read, he is conducted 
to his place: and lords by descent, where nobility comes down from the ancestors, and is 
enjoyed by right of blood, are introduced with the same ceremony, the presenting of the 
writ excepted. Lex Constitutionis, 79.—Currty. 

(14) And where the father’s barony is limited by patent to him and the heirs male of 
his body, and his eldest son is called up to the house of lords by writ with the title of 
this barony, the writ in this case will not create a fee ora general estate tail, so as to 
make a female capable of inheriting the title, but upon the death of the father the two 
titles unite, or become one and the same. Case of the claim to the barony of Sidney of 
Penshurst disallowed. Dom. Proc. 17 June, 1782.—CHRISTIAN. 

(15) But every claimant of the title must be descended from the person first ennobled. 
See 1 Woodd. 37, where the opinion of lord Coke is controverted and shown to be erro- 
neous; and Mr. Wooddeson observes, further, that a creation by writ confers only an 
estate tail general, there being in English law no peerages in fee simple. But lord Coke 


360 


‘CHAP. 12] OF PERSONS. 401 


dignity enures only to the grantee for life.(y) For a man or woman may be 
created noble for their own lives, and the dignity not descend to their heirs 
at all, or descend only to some particular heirs:(16) as, where a peerage is 
limited toa man, and the heirs male of his body by Elizabeth, his present 
lady, and not to such heirs by any former or future wife. ( £7) 

Let us next take a view of a few of the principal incidents attending the 
nobility, exclusive of their capacity as members of parliament, and as heredi- 
tary counsellors of the crown; both of which we have before considered. 
And first we must observe, that in criminal cases a nobleman shall be tried 
by his peers.(18) The great are always obnoxious to popular envy: were 


(r) Co. Litt. 9, 16. 


differs from himself; for, although he certainly states the law to be that a peerage 
descends to other than lineal heirs, (Co. Litt. 9,) yet, in the same book, 16, he adds, that 
the writ has no operation until the person named in it sits in parliament, and that 
thereby his blood is ennobled to him and his heirs lineal.—Currry. 

(16) Bowyer’s Comm. on Const. Law Eng. (2 ed. 1846) 67. 

(17) Peerage may be gained for life by act of law, as if a duke take a wife, she isa 
duchess in law by the intermarriage; so of a marquis, earl, etc. Co. Litt. 16, b. Also 
the dignity of an earl may descend to a daughter, if there be no son, who shall bea 
countess; and if there are many daughters, it is said the king shall dispose of the dignity 
to which daughter he pleases. Co. Litt. 165, a. If a person has been summoned asa 
baron to parliament by writ, and, after sitting, die, leaving two or more daughters, who 
all die, one of them only leaving issue a son, such issue has a right to demand a seat in 
the house of peers. Skin. 441. 

Though dignities of peerage are granted from the crown, yet they cannot be surren- 
dered to the crown, except it be in order to new and greater honors, nor are they trans- 
ferable unless they relate to an office; and notwithstanding there are instances of earldoms 
being transferred, and wherein one branch of a family sat in the house of peers by virtue 
of a grant from the other branch, particularly in the reigns of Henry III. and Edw. II., 
these precedents have been disallowed. Lex. Const. 85, 86, 87. And it seems now settled, 
that a peerage cannot be transferred (unless we consider the summoning of the eldest 
son of a peer by writ as a transfer of one of his father’s baronies) without the concur- 
rence of parliament, at least in those cases where the noble personage has no barony to 
remain in himself, as, otherwise, on the transfer he would himself be deprived of his 
peerage, and be made ignoble by his own act. See Watkins’s Notes on Gilbert’s 
Tenures, note xi. on p. 11, and p. 361.—CHITTY. 

But the grant of a peerage for life merely does not make the grantee a lord of parlia- 
ment. Wensleydale Peerage, Sept. 1855-56.—KERR. 

(18) But this is only in treason, felony, and misprision of the same. See magna carta, 
9 Henry III. 29. 2 Inst. 49. And a peer, it seems, cannot waive the trial by his peers. 
Kel. 56. 1 Stat. Trial, 265. 2 Rush. 64. Andif he refuses to put himself on his peers, 
he may be dealt with as one who stands mute; yet if one who has a title to peerage be 
indicted and arraigned as a commoner, and plead not guilty, and put himself upon the 
country, he cannot afterwards suggest he is a peer, and pray trial by his peers. 2 Hawk. 
P. C. c. 44, s. 19; and see further, post, 4 book 260. : ; 

In all misdemeanors, as libels, riots, perjury, conspiracies, etc., a peer is tried like a 
commoner, by a jury. 3 Inst. 30, Hawk. P. C. b. 2, ch. 44, sects. 13, 14. Soin case of 
an appeal of felony, he is to be tried by a jury, (9 Co. Rep. 30, 2 Inst. 49;) and the 
indictments of peers for treason or felony are to be found by freeholders of the county, 
and then the peers are to plead before the high steward, etc. I Inst. 156. 3 Inst. 28. 

Peers (Fortesc. 359) and members of parliament have no exemption from arrest in case 
of treason, felony, or actual breach of the peace, (4 Inst. 24, 5. 2 Wils. 159, 160. IT 
Hargr. St. Tr. 305;) but a peer menacing another person, whereby the latter fears his life 
is in danger, no writ of supplicavit, but a subpoena, issues, and when the peer appears, 
instead of surety, he only promises to keep the peace. 35 Hen. VI. FE 

The privilege of peers does not extend to foreign noblemen, who have no more privi- 
leges here than commoners. Co. Litt. 156. 2 Inst. 48. Lex. Const. 80, 81. : 

The peers of Scotland and Ireland had no privilege in this kingdom before the union; 
but, by clauses in the respective articles of union, the elected peers have all the privi- 
leges of peers of parliament; also all the rest of the peers of Scotland and Ireland have 
all the privileges of the peerage of England, excepting only that of sitting and voting 
in parliament; and Irish peers, who are members of the house of commons, are not 
entitled to the privilege of peerage. See the act of union, 39 and 4o Geo. III. c. 67, An 
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they to be judged by the people, they might be in danger from the prejudice 
of their judges; and would, moreover, be deprived of the privilege of the 
meanest subject, that of being tried by their equals, which is secured to all 
the realm by magna carta, c. 29. It is said, that this does not extend to 
bishops; who, though they are lords of parliament, and sit there by virtue 
of their baronies, which they hold jure ecclesig, (19) yet are not ennobled in 
blood, and consequently not peers with the nobility.(s)(20) As to peeresses, 
there was no precedent for their trial when accused of treason or felony, till 
after Eleanor duchess of Gloucester, wife to the lord protector, was accused 
of treason, and found guilty of witchcraft, in an established synod, through 
the intrigues of cardinal Beaufort. This very extraordinary trial gave occa- 
sion to a special statute, 20 Hen. VI. c. 9, which declares(¢) the law to be, 
that peeresses, either in their own right or by marriage, shall be tried before 
the same judicature as other peers of the realm.(21) If a woman, noble in 
her own right, marries a commoner, she still remains noble, (22) and shall 
be tried by her peers; but, if she be only noble by marriage, then, by a second 
marriage with a commoner, she loses her dignity; for as by marriage it is 
gained, by marriage it is also lost.()(23) Wetif a duchess dowager 

*402] marries a baron, she continues a duchess still; for all the *nobility 
are pares, and therefore it is no degradation.(v) A peer, or peeress, 

either in her own right or by marriage, cannot be arrested in civil cases:(w) 
and they have also many peculiar privileges annexed to their peerage in the 
course of judicial proceedings.(24) <A peer, sitting in judgment, gives not 


(s) 3 Inst. 30, 31. (a) Dyer, 79. Co. Litt. 16. 
52. v) 2 Inst. 50. 
(t) Moor, 769. 2Inst. 60. 6Rep.52. Staundf. P. C. (w) Finch, 1. 355. 1 Ventr. 298. 


Irish peer ought not to serve upon a grand jury, unless he is a member of the house of 
commons. Russell & Ryl. Cro. C. 117. A Roman Catholic peer has not the privilege 
of franking letters. 2B. & P. 139.—CHITTY. 

(19) [By right of the church. ] 

(20) The bishops being summoned to parliament as peers might thereby have become 
entitled to trial by peers; but, unless bishops were to try bishops, none others are pro- 
perly peers of bishops. These peers of lords are peculiarly designated spiritual. It may 
be observed that, although lords of parliament, they never sit upon matters of treason or 
of blood; and it would be a strange anomaly that upon a bishop all other lords of parlia- 
ment, save bishops, who are also lords, might, in capital cases, pass judgment of death. 
Bishops Cranmer and Fisher were tried by jury. It is to the honor of this high order of 
men, that, through a long succession of its members, few, comparatively, have been 
exposed to public trial. Laud, who had miscalculated his times, and mistaken the men 
whom he had goaded into enmity, was, indeed, impeached.—Currry. 

(21) The last peeress tried was the late duchess of Kingston, for bigamy. See 20 H. 
St. Tr. 355.—CHITry. 

(22) But she communicates no rank or title to her husband. Harg. Co. Litt. 326, b. 
There have been claims, and these are supported by authorities, by a husband after issue 
to assume the title of his wife’s dignity, and after her death to retain the same as tenant 
by the courtesy; but, from Mr. Hargrave’s statement of this subject, in Co. Litt. 29, b. 
n. I, there is no probability that such a claim would now be allowed.—CHRISTIAN. 

(23) Yet she is commonly called and addressed by the style and title which she bore 
before her second marriage, but this is only by courtesy; as the daughters of dukes, 
marquesses, and earls are usually addressed by the title of lady, though in law they are 
commoners. Ina writ of partition brought by Ralph Haward and lady Anne Powes 
his wife, the court held that it was a misnomer, and that it ought to have been by Ralph 
Haward and Anne his wife, late wife of lord Powes, deceased. Dyer, 79.—CHRISTIAN. 

(24) See Tidd, 8 ed. 194. This privilege is extended, by the act of union with Scot- 
land, to Scotch peers and peeresses, (5 Anne, c. 8, art. 23; and see Fort. 165. 2 Stra. 990,) 
and, by the act of union with Ireland, to Irish peers and peeresses. 30 & 40 Geo. ce 
c. 67, art. 4; but see 7 Taunt. 679. 1 Moore, 410, S.C. But this privilege does not pro- 
tect them from attachments for not obeying the process of the courts, (1 Wils. 332;) 
nor does it extend to peeresses by marriage, if they afterwards intermarry with com- 
moners, — Co. Litt. 16. The servants of peers are liable to arrest. 10 Geo. Ill. c. 50; and 
ae I ae Rep. 83. Peers of the realm cannot be bail. 2 Marsh, 232; and seer D. & 
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his verdict upon oath, like an ordinary juryman, but upon his honor:(#) he 
answers also to bills in chancery upon his honor, and not upon his oath;( y) 
but when he is examined as a witness either in civil or criminal cases, he 
must be sworn:(2)(25) for the respect which the law shows to the honor of 
a peer, does not extend so far as to overturn a settled maxim, that in judicio 
non creditur nist juratis.(a)(26) ‘The honor of peers is, however, so highly 
tendered by the law, that it is much more penal to spread false reports of 
them and certain other great officers of the realm, than of other men: scandal 
against them being called by the peculiar name of scandalum magnatum, (27) 
and subjected to peculiar punishments by divers ancient statutes. (d)(28) 

A peer cannot lose his nobility, but by death or attainder; though there 
was an instance in the reign of Edward the Fourth, of the degradation of 
George Nevile, duke of Bedford, by act of parliament,(c) on account of his 
poverty,(29) which rendered him unable to support his dignity.(@) But 
this is a singular instance, which serves at the same time, by having hap- 
pened, to show the power of parliament; and, by having happened but once, 
to show how tender the parliament hath been, in exerting so high a power. 
It hath been said indeed,(4) that if a baron wastes his estates so that he is 
not able to support the degree, the kizg may degrade him: but it is expressly 
held by later authorities,( /) that a peer cannot be degraded but by act of 
parliament. 

*The commonalty, like the nobility, are divided into several degrees; [*403 
and, as the lords, though different in rank, yet all of them are peers 
in respect of their nobility, so the commoners, though some are greatly supe- 
rior to others, yet all are in law peers, in respect of their want of nobility. (g) 

The first name of dignity, next beneath a peer, was anciently that of 
vidames, vice-domint, or valvasors:(h) who are mentioned by our ancient 
lawyers(z) as virt magne dignitatis,(30) and Sir Edward Coke(/) speaks 
highly of them. Yet they are now quite out of use; and our legal antiqua- 
ries are not agreed upon even their original or ancient office. 

Now therefore the first personal dignity, after the nobility, isa knight of the 
order of St. George, or of the garter; first instituted by Edward III., a.p. 


(x) 2 Inst. 49. induceth great poverty and indigence, and causeth 


y) 1 P. Wis. 146. oftentimes great extortion, embracery, and main- 
z) Salk, 512. tenance to be had; tothe great trouble of all such 
‘8 Cro. Car. 64. countries where such estate shall happen to be; 
b) 3 Edw. I. c. 34. 2Ric. II. st.1,¢. 5. 12 Ric. II. therefore,’’ &c. 

e. 11. 2 Moor, 678. 
(c) 4 Inst. 355. ) 12 Rep. 107. 12 Mod. 56. 
(d) The preamble to the act is remarkable :— 9% 2 Inst. 29. 

“Forasmuch as oftentimes it is seen that when any h) Camden, Britan. t. Ordines. 

lord is called to high estate, and hath not conve- i) Bracton, J. 1. ¢, 8 

nient livelihood to support the same dignity, it (j) 2 Inst. 667. 


A subpcena is not in the first instance awarded out of chancery in a suit, but a letter 
from the lord chancellor, or lord keeper in lieu thereof, which if he does not answer, 
then a subpoena issues, then an order to show cause why a sequestration should not go; 
and if he still stands out, then a sequestration; and the reason is, because there is no 
process of contempt against his person. 2 Vent. 342.—CHITTY. 

(25) If he is examined as a witness in the high court of parliament, he must be sworn. 
The bishop of Oxford was sworn in the impeachment of lord Macclesfield, and lord Mans- 
field (then lord Starmont) in that of Mr. Hastings. —CHRISTIAN. 

Now, by the statute of 3 & 4 Gul. IV. c. 49, it is enacted that all Quakers and Mora- 
vians shall be permitted to make an affirmation instead of taking an oath, in all places and 
for all purposes whatsoever where an oath is or shall be required, either by common or 
statute law. f 

Declarations have been substituted, by the statute of 5 & 6 Gul. IV. c. 62, in many 
cases where oaths were formerly required.—HOVEDEN. 

(26) [No one is believed in court but upon his oath. ] 

(27) [Scandal of the peers. ] 

(28) Bowyer’s Comm. on Const. Law Eng. (2 ed. 1846) 467. 

(29) Green’s Short History of Eng. People, 286 é7 seg. 

(30) [Men of great dignity. ] 
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1344.(2) Next (but not till after certain oficial dignities, as privy-counsel- 
lors, the chancellors of the exchequer and duchy of Lancaster, the chief 
justice of the King’s Bench, the Master of the Rolls, and the other English 
judges) follows a knight banneret; who indeed by statutes 5 Ric. Il sti2; 
c. 4, and 14 Ric. II. c. 11, is ranked next after barons: and his precedence 
before the younger sons of viscounts was confirmed to him by order of king 
James I., in the tenth year of his reign.(7) But, in order to entitle himself 
to this rank, he must have been created by the king in person, in the field, 
under the royal banners, in time of open war.(m) Else he ranks after 
baronets,(31) who are the next order: which title is a dignity of inheritance, 
created by letters-patent, and usually descendible to the issue male. It was 
first instituted by king James the First, A.D. 1611, in order to raise a compe- 
tent sum for the reduction of the province of Ulster in Ireland;(32) for which 
reason all baronets have the arms of Ulster superadded to their family 

coat.(33) Next follow knights of the bath; an order instituted by 
*4o4] king Henry IV., *and revived by king George the First. They are 

so called from the ceremony of bathing the night before their crea- 
tion.(34) ‘The last of these inferior nobility are knights bachelors,;(35) the 
most ancient, though the lowest, order of knighthood amongst us:(36) for 
we have an instance(z) of king Alfred’s conferring this order on his son 
Athelstan. The custom of the ancient Germans was to give their young 
men a shield and a lance in the great council: this was equivalent to the 
toga virits of the Romans: before this they were not permitted to bear arms, 
but were accounted as part of the father’s household; after it, as part of the 
community.(0) Hence some derive the usage of knighting, which has pre- 
vailed all over the western world, since its reduction by colonies from those 
northern heroes. Knights are called in Latin eguztes aurati: aurati, from 
the gilt spurs they wore; and eguztes, because they always served on horse- 
back; for it is observable, () that almost all nations call their knights by 
some appellation derived from a horse.(37) They are also called in our law 
milites, because they formed a part of the royal army, in virtue of their feodal 
tenures; one condition of which was, that every one who held a knight’s fee 
immediately under the crown, which in Edward the Second’s time(q) 


k) Seld. Tit. of Hon. 2, 5, 41. 0) Tac. de Moridb. Germ. 18. 
t), Ibid. 2; 11.3: p) Camd. ibid. Co. Litt. 74. 
m) 4 Ins q) Stat. de Milit. 1 Ed. {1. 


t. 6. 
n) Will. Malmsb. lib. 2. 


(31) Bowyer’s Comm. etc. 476. 

(32) One hundred gentlemen advanced each one thousand pounds, for which this title 
was conferred upon them. 2 Rap. 185, fo.—CHRISTIAN. 

(33) The arms of Ulster are a hand gules, or a bloody hand, in a field argent.—CurIs- 
TIAN, 

(34) Upon the conclusion of the continental war, the original constitution of this order 
became so modified and extended as to admit of naval or military members bearing a 
grand cross, and the name or title of military knight grand cross.—Currry. 

(35) The most probable derivation of the word “‘ bachelor”’ is from das and chevalier, 
se inferior knight, and thence Latinized into the barbarous word daccalaureus. Ducange, 

ac. 

The lowest graduates in the universities are styled bachelors, and were, till lately 
addressed with sir before their surname; asin Latin they are still called domini.- It is 
somewhat remarkable, that whilst this feudal word has long been appropriated to single 
men, another feudal term of higher dignity—viz., baron—should, in legal language, be 
applied to those who are married.—CHRISTIAN. 

(36) There are also other orders of knights, as knights of the chamber, knights of the 
order of St. John of Jerusalem, knights of Malta, the knight marshal, knights of the 
Rhodes, knights of the shire, knights templars, knights of the thistle, and knights of St. 
Patrick.—CHITTVy. 

(37) It does not appear that the English word knight has any reference toa horse: for 
knight, or cnih in the Saxon, signified puer, servus, or attendant. 2 Seld. Tit. Hon. ¢ 
5, ¢ 33.—CHRISTIAN, ; 
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amounted to 20/. per annum, was obliged to be knighted, and attend the 
king in his wars, or fine for his non-compliance. The exertion of this pre- 
rogative, as an expedient to raise money in the reign of Charles the First, 
gave great offence; though warranted by law, and the recent example of 
queen Elizabeth; (38) but it was by the statute 16 Car. I. c. 16, abolished; 
and this kind of knighthood has, since that time, fallen into great disre- 
gard. (39) 

These, Sir Edward Coke says,(7) are all the names of dignity in this king- 
dom, esquires and gentlemen being only names of worship. But 
before these last(s) the heralds rank all *colonels, sergeants at law, [[*4o5, 
and doctors in the three learned professions. (40) 


rT) 2 Inst. 667. 4 Marquesses’ eldest sons. 
s) The rules of precedence in England may be Dukes’ younger sons. 
reduced to the following table, .in which those * Viscounts. 
marked * are entitled to the rank here allotted t Earls’ eldest sons. 
them, by statute 31 Hen. VIII. c. 10; marked +, by { Marquesses’ younger sons. 
statute 1 W. and M. 3, 21;marked ||, by letters-patent, * Secretary of State, if a bishop. 
9, 10, and 14 Jac. 1., which see in Seld. Tit. of Hon. * Bishop of London. 
ji. 5, 46, and ii. 11,3; marked. t, by ancient usage * a Durham, 
and established custom, for which see, among others, us ce ** Winchester. 
Camden’s Britannia, tit. Ordines; Milles’s Catalogue * Bishops. 
of Honor, edit. 1610; and Chamberlayne’s Present * Secretary of State, if a baron. 
State of England, b. 3, ch. 3. * Barons. 
+ Speaker of the House of Commons. 
Y TABLE OF PRECEDENCE. Lords Commissioners of the Great Seal. 
*The king’s children and grandchildren, Viscounts’ eldest sons. 
co ee s brethren. t Karls’ younger sons. 
che st oe uncles. t Barons’ eldest sons. 
be A ce nephews. { Knights of the Garter. 
* Archbishop of Canterbury. (41) Privy Counsellors. 
* Lord Chancellor or Keeper, if a baron. Chancellor of the Exchequer. 
* Archbishop of York. Chancellor of the Duchy. 
* Lord Treasurer. Chief Justice of the King’s Bench. (42) 
* Lord President of the Council, >if barons. | Master of the Rolls. 
* Lord Privy Seal, Chief Justice of the Common Pleas, 
* Lord Great Chamberlain. But see) #9 | Chief Baron of the Exchequer. 
private stat. 1 Geo. I. ¢c. 3, S é Judges, and Barons of the Coif. 
* Lord High Constable, ia Knights Bannerets, royal. 
* Lord Marshal, a 3 Viscounts’ younger sons. 
*Lord:Admiral, Sa 2 pee younger sons. 
* Lord Steward of the Household, 2* bo Baronets. 
*Lord Chamberlain of the House-| o3o | Knights Bannerets. 
hold, = Knights of the Bath. 
* Dukes. Knights Bachelors. 
* Marquesses. | Baronets’ eldest sons. 
t Dukes’ eldest sons. Knights’ eldest sons. 
* Karls. || Baronets’ younger sons. 


(38) Considerable fees accrued to the king upon the performance of the ceremony. Ed-- 
ward VI. and queen Elizabeth had appointed commissioners to compound with all persons 
who had lands to the amount of 4o/, a year, and who declined the honor and expense of 
knighthood. Charles the First followed their example; upon which Mr. Hume artfully 
remarks that ‘(nothing proves more plainly how ill disposed the people were to the 
measures of government, than to observe that they loudly complained of an expedient 
founded on positive statute, and warranted by such recent precedents.’’ Vol. vi. 296.— 
CHRISTIAN. 

(39) Bowyer’s Comm. on Const. Law Eng. (2 ed. 1846) 480. 

(40) For the titles of nobility see Law and Cust. of Const ; Anson, 216. 

(41) It is said that before the conquest by a constitution of pope Gregory, the two arch- 
bishops were equal in dignity, and in the number of bishops subject to their authority, 
and that William the Conqueror thought it prudent to give precedence and superiority 
to the archbishop of Canterbury; but Thomas, archbishop of York, was unwilling to 
acknowledge his inferiority to Lanfranc, archbishop of Canterbury, and appealed to the 

ope, who referred the matter to the kings and barons; and in a council held at Windsor 
Castle, they decided in favor of the archbishop of Canterbury. Godw. Com. de Preesul. 
665. Set ae 
But the archbishops of York long afterwards refused to acquiesce in this decision; for 
bishop Godwin relates a curious and ludicrous struggle, which took place in the reign of 
Hen. II., above one hundred years afterwards, between Roger, archbishop of York, and 
Richard, archbishop of Canterbury, for the chair on the right hand of the pope’s legate. 
Ib. 79. Perhaps to this decision, and their former equality, we may refer the present 
distinction between them; viz.: that the archbishop of Canterbury is primate of all Eng- 
land, and the archbishop of York is primate of England.—CHRISTIAN. 

(42) Vice-chancellor, by stat. 53 Geo. III. c. 24.—CHITTY. 
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*406] *Esquires and gentlemen are confounded together by Sir Edward 
Coke, who observes,(¢) that every esquire is a gentleman, and a 
gentleman is defined to be one guz arma gerit, who bears coat armor, the 
grant of which adds gentility to a man’s family: in like manner as civil 
nobility, among the Romans, was founded in the jus zmaginum, or having 
the image of one ancestor at least, who had borne some curule office. It is 
indeed a matter somewhat unsettled, what constitutes the distinction, or who 
is a real esquire, for it is not an estate, however large, that confers this rank 
upon its owner. Camden, who was himself a herald, distinguishes them the 
most accurately; and he reckons up four sorts of them:(z) 1. The eldest 
sons of knights, and their eldest sons, in perpetual succession: (v7) 2. ‘The 
eldest sons of younger sons of peers, and their eldest sons in like perpetual 
succession: both which species of esquires Sir Henry Spelman entitles avmz- 
geri natalitii.(w)(43) 3. Esquires created by the king’s letters-patent, or 
other investiture;(44) and their eldest sons. 4. Esquires by virtue of their 
offices; as justices of the peace, and others who bear any office of trust 
under the crown.(45) ‘To these may be added, the esquires of knights of 
the bath, each of whom constitutes three at his installation: and all foreign, 
nay, Irish peers; for not only these, but the eldest sons of peers of Great 
Britain, though frequently titular lords, are only esquires in the law, and 
must be so named in all legal proceedings.(+)(46) As for gentlemen, says 
Sir Thomas Smith, (y) they may be made good cheap in this kingdom: for 


|| Knights’ younger sons. bands would respectively have borne between them- 
t Colonels. selves, except such rank is merely professional or 
t Sergeants-at-law. official, and unmarried women to the same rank as 
t Doctors. their eldest brothers would bear among men during 
Esquires. the lives of their fathers. 

ee t) 2 Inst. 688. 

t Yeomen. u) 2 Inst. 688. 

t Tradesmen. v) 2 Inst. 667. 


{ Laborers. x) 3 Inst. 30. 2 Inst. 667. 
N. B.—Married women and widows are entitled y) Commonw. of Eng. b. 1, c. 20. 


{ Artificers. =) Gloss. 43. 
to the same rank among each other as their hus- 


(43) [Esquires by birth. ] 

(44) This creation has long been disused. Esquires thus created were invested calcari- 
bus argentatis, to distinguish them from the eguztes aurati. In the life of Chaucer, 
we are told that he was created scutifer to Edward III. Scutifer is the same as 
armiger; and our word esquire is derived from scutum, or the French escu, a shield.— 
CHRISTIAN. 

(45) [cannot but think that this is too extensive a description of an esquire, for it 
would bestow that honor upon every exciseman and custom-house officer: it probably 
ought to be limited to those only who bear an office of trust under the crown, and who 
are styled esquires by the king in their commissions and appointments; and all, I con- 
ceive, who are once honored by the king with the title of esquire have a right to that 
distinction for life.—CHRISTIAN, 

(46) It is rather remarkable that the learned judge should have forgotten to mention 
another class of esquires, who, upon all occasions, assume that distinction with a peculiar 
and an ostentatious degree of confidence: I mean our profession, or the gentlemen at the 
bar. This arises, perhaps, from an anxiety to retain what they know originally to have 
been a usurpation; for Sir Henry Spelman, with some spleen, informs us, certd altero 
hinc seculo nominatissimus in patria jurisconsultus, etate provectior, etiam munere 
gaudens publico et prediis amplissimis generosi titulo bene se habuit; forte, guod togate 
gentt magis tunc conveniret civilis illa appellatio quam castrensis altera. [Certainly, 
in a former age, the most famous jurisconsult of his country, in advanced years, enjoying 
public reward, and ample estates, esteemed himself happy in the title of GENEROSUS 
[equivalent to the word gentleman]; perhaps because this civic appellation suited the 
lawyer better than the military title.] Gloss. voc. Arm. But this length of enjoyment 
has established such a right to this distinction, that the court of Common Pleas refused 
to hear an affidavit read, because a barrister named in it was not called an esquire. I 
Wils. 244 —CHRISTIAN. 

It was mentioned at the time that the late Mr. Justice Heath refused knighthood, say- 


ing, ‘“I am John Heath, Esquire, one of his majesty’s justices of the court of Common 
Bench, and so will die.’’—Cur?rvy. 
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whosoever studieth the laws of the realm, who studieth in the universities, 
who professeth the liberal sciences, and, to be short, who can live idly, and 
without manual labor, and will bear the port, charge, and countenance of a 
gentleman, he shall be called master, and shall be taken for a gentleman. (47) 
A yeoman is he that hath free land of forty shillings by the year; who was 
anciently thereby qualified to serve on juries, vote for knights of the 

“shire, and do any other act, where the law requires one that is [*407 
probus et legalis homo.(2) 

The rest of the commonalty are ¢vadesmen, artificers, and laborers, (48) 
who, as well as all others, must, in pursuance of the statute 1 Hen. V. c. Gs 
be styled by the name and addition of their estate, degree, or mystery, and 
the place to which they belong, or where they have been conversant, in all 
original writs of actions personal, appeals, and indictments, upon which pro- 
cess of outlawry may be awarded;(49) in order, as it should seem, to prevent 
any clandestine or mistaken outlawry, by reducing to a specific certainty the 
person who is the object of its process. (50) 


(z) 2 Inst. 668. [An upright and law-abiding man.] 


(47) The eldest son has no prior claim to the degree of gentleman; for it is the text of 
Littleton, that ‘every son is as great a gentleman as the eldest.’’ Sect. 210.— 
CHRISTIAN. 

(48) It would be vain to look to the laws of England, written or unwritten, for a declara- 
tion or institution which made all men equal before the law; for by the laws of that 
kingdom, from the earliest institutions of Alfred down to the present time, the whole 
framework of the government was based upon classes, titles, ranks and precedence. — 
There was first the royal family; 2ndly, the highest order of ecclesiastic office; 3dly, the 
nobility; 4thly, the esquires and gentry; 5thly, the yeomen, and lastly, ‘“‘ the rest of the 
commonalty are tradesmen, artificers and laborers.’? State v. Peel Splint Coal Co., 36 
W. Va. 817 (1892). 

(49) Informations in the nature of guwo warranto are not within the statute of additions. 
I Wils. 244.—-CHRISTIAN. 

Now, however, no indictment, informacion, writ, or pleading, is vitiated by the omis- 
sion of such addition. 14 & 15 Vict. c. 100.—KERR. 

(50) These are the ranks and degrees into which the people of England are divided, 
and which were created, and are preserved, for the reciprocal protection and support of 
each other. But in order to excite discontent, and to stir up rebellion against all good 
order and peaceful government, a proposition has lately been industriously propagated, 
viz.: that all men are by nature equal. If this subject is considered even for a moment, 
the very reverse will appear to be the truth, and that all men are by nature unequal. For 
though children come into the world equally helpless, yet in a few years, as soon as their 
bodies acquire vigor, and their minds and passions are expanded and developed, we 
perceive an infinite difference in their natural powers, capacities, and propensities; and 
this inequality is still further increased by the instruction which they happen to receive. 

Independent of any positive regulations, the unequal industry and virtues of men must 
necessarily create unequal rights. But it is said that all men are equal because they 
have an equal right to justice, or to the possession of their rights. This is an insignifi- 
cant, self-evident truth, which no one ever denied; and it amounts to nothing more than 
to the identical proposition, that all men have equal rights to their rights; for when dif- 
ferent men have perfect and absolute rights to unequal things, they are certainly equal 
with regard to the perfection of their rights, or the justice that is due to their respective 
claims. ‘This is the only sense in which equality can be applied to mankind. In the 
most perfect republic that can be conceived in theory, the proposition is false and mis- 
chievous: the father and child, the master and servant, the judge and prisoner, the 
general and common soldier, the representative and constituent, must be eternally 
unequal, and have unequal rights. ; 

E And where every Gigs is Eicctve the most virtuous and the best qualified to discharge 
the duties of any office have rights and claims superior to others. A ‘ 

One celebrated philosopher has endeavored to prove the natural equality of mankind, 
by observing that ‘‘the weakest has strength enough to kill the strongest, either by 
secret machinations, or by confederacy with others that are in the same danger with 
himself.’? Hobbes’s Lev. c. xiii. ; 

From such a doctrine, supported by such reasons, we cannot be surprised at the conse- 
quences when an attempt is made to reduce it to practice. 
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CHAPTER XIII. 
OF THE MILITARY AND MARITIME STATES. 


Tr military state includes the whole of the soldiery, or such persons as 
are peculiarly appointed among the rest of the people for the safeguard and 
defence of the realm. 

In a land of liberty it is extremely dangerous to make a distinct order of 
the profession of arms. In absolute monarchies this is necessary for the 
safety of the prince, and arises from the main principle of their constitution, 
which is that of governing by fear; but in free states the profession of al 
soldier, taken singly and merely as a profession, is justly an object of jeal- 
ousy. In these no man should take up arms, but with a view to defend his 
country and its laws: he puts not off the citizen when he enters the camp; 
but it is because he is a citizen, and would wish to continue so, that he 
makes himself for a while a soldier. The laws therefore and constitution of 
these kingdoms know no such state as that of a perpetual standing soldier, 
bred up to no other profession than that of war; and it was not till the reign 
of Henry VII. that the kings of England had so much as a guard about 
their persons. (1) 

In the time of our Saxon ancestors, as appears from Edward the Confes- 
sor’s laws,(a) the military force of this kingdom was in the hands of the 
dukes or heretochs, who were constituted through every province and county 
in the kingdom; being taken out of the principal nobility, and such as were 

(a) C. de Heretochiis. 


Subordination in every society is the bond of its existence: the highest and the lowest 
individuals derive their strength and security from their mutual assistance and depend- 
ence; as in the natural body, the eye cannot say to the hand, [ have no need of thee; nor, 
again, the head to the feet, I have no need of you. Milton, though a favorer of a republic, 
was so convinced of the necessity of subordination and degrees, that he makes Satan, 
even when warring against heaven’s King, address his legions thus:— 


“Tf not equal all, yet free, 
Equally free; for orders and degrees 
Jar not with liberty, but well consist.’”’ B. 5, 1. 790. 


True liberty results from making every higher degree accessible to those who are ina 
lower, if virtue and talents are there found to deserve advancement. 

In this happy country, the son of the lowest peasant may rise by his merit and abilities 
to the head of the church, law, army, navy, and every department of the state. The 
doctrine that all men are, or ought to be, equal, is little less contrary to nature, and 
destructive of their happiness, than the invention of Procrustes, who attempted to 
make men equal by stretching the limbs of some, and lopping off those of others.— 
CHRISTIAN. 

(1) ‘‘ A well-regulated militia being necessary to the security of a free state, the right 
of the people to keep and bear arms shall not be infringed.”” Const. U. S. Amendments, 


art. 2. ‘No soldier shall, in time of peace, be quartered in any house without the con- 
sent of the owner, nor in time of war, but in a manner to be prescribed by law.’’ Ib. 
art. 3. ‘‘ Congress shall have power to raise and support armies; but no appropriation 


of money to that use shall be for a longer time than two years; to provide and maintain 
a navy; tomake rules for the government and regulation of the land and naval forces; 
to provide for calling forth the militia to execute the laws of the Union, suppress insur- 
rections and repel invasions; to provide for organizing, arming, and disciplining the 
militia, and for governing such part of them as may be employed in the service of the 
United States, reserving tothe States respectively the appointment of the officers, and 
,the authority of training the militia according to the discipline prescribed by Congress.’? 
‘Ib. art. 1,s. 8. ‘No State shall, without the consent of Congress, keep troops or ships 
of war in the time of peace, or engage in war, unless actually invaded, or in such immi- 
nent danger as will not admit of delay.’’ Ib. s. 10. ‘The President shall be com- 
mander-in-chief of the army and navy of the United States, and of the militia of the 
several States, when called into the actual service of the United States.”? Ib. art. 2, s. 2. 
—SHARSWOOD. 
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408-409-410 
most remarkable for being ‘‘sapzentes, fideles, et animost.’’(2) Their duty 
was to lead and regulate the English armies, with a very unlimited 
power; ““prout eis visum fuerit, ad honorem *corone et utilitatem [409 
regnt.’(3) And because of this great power they were elected by 

the people in their full assembly, or folkmote, in the same manner as sheriffs 
were elected: following still that old fundamental maxim of the Saxon consti- 
tution, that where any officer was intrusted with such power as if abused 
might tend to the oppression of the people, that power was delegated to him 
by the vote of the people themselves.(4) So too, among the ancient Germans, 
the ancestors of our Saxon forefathers, they had their dukes, as well as kings, 
with an independent power over the military, as the kings had over the civil 
state. The dukes were elective, the kings hereditary: for so only can be 
consistently understood that passage of Tacitus,(c) ‘‘ veges ex nobilitate, duces 
ex virtute sumunt,’’(4) in constituting their kings, the family or blood royal 
was regarded, in choosing their dukes or leaders, warlike merit: just as 
Ceesar relates of their ancestors in his time, that whenever they went to war, 
by way either of attack or defence, they elected leaders to command them.(d@) 
This large share of power, thus conferred by the people, though intended to 
preserve the liberty of the subject, was perhaps unreasonably detrimental to 
the prerogative of the crown: and accordingly we find ill use made of it by 
Edric duke of Mercia, in the reign of king Edmund Ironside; who, by his office 
of duke or heretoch, was entitled to a large command in the king’s army, and 
by his repeated treacheries at last transferred the crown to Canute the Dane. 

It seems universally agreed by all historians, that king Alfred first settled 
a national militia in this kingdom, and by his prudent discipline made all 
the subjects of his dominion soldiers: but we are unfortunately left in the 
dark as to the particulars of this his so celebrated regulation; though, from 
what was last observed, the dukes seem to have been left in possession 
of too large and independent a power; which *enabled duke Harold  [**410 
on the death of Edward the Confessor, though a stranger to the royal 
blood, to mount for a short space the throne of this kingdom, in prejudice 
of Edgar Atheling the rightful heir. (5) 

Upon the Norman conquest the feodal law was introduced here in all its rigor, 
the whole of which is built on a military plan. (6) I shall not now enter 
into the particulars of that constitution, which belongs more properly to the 
next part of our commentaries; but shall only observe, that, in consequence 
thereof, all the lands in the kingdom were divided into what were called 
knights’ fees, in number above sixty thousand; and for every knight’s fee 
a knight or soldier, mzles, was bound to attend the king in his wars, for forty 
days.in a year;(7) in which space of time, before war was reduced to a 


(b) “ Isti vero viri eliguntur per commune consilium, 
pro communi utilitate regni, per provincias et patrias 
umiversas, el per singulos comitatus, in pleno folkmote, 
sicut et vicecomites, provinciarun et comitatuum eligt 
debent.” LL. Edw. Confess. ibid. See also Bede 
Eecl. Hist. l.5, ¢. 10. [‘*These men are chosen for the 
general benefit of the kingdom, by the common 
council, by the provinces, the whole country, and 
by each county in full assembly (folkmote), as also 


the sheriffs of provinces and counties should be 
elected.’’] 

(c) De Morib. Germ. 7. , 

(d) “ Quum bellum civitas aut ilatum, defendit aut 
infert, mugistratus qui ei bello presint deliguntur.”’ De 
Bell. Gall. 1. 6. ¢. 22. [“*When a city is engaged either 
in an offensive or defensive war, magistrates quali- 
fied to direct that war are chosen.”’] 


(2) [‘‘ Wise, faithful and brave.’’] 


(3) [‘‘ As it should seem to them, for the honor of the crown and the advantage of the 


kingdom.’’] 


(4) [“ They chose their kings for their nobility, their leaders for their valor.’’] 

(5) For an account of this see Green’s Short History ot the Eng. People. 

(6) See Reeve’s History of Eng. Law, Vol. i, p. 171 e¢ seq. 

(7) We frequently read of half aknight, or other aliquot part, as for so much land 


three knights and a half, etc., 


were to be returned; the fraction of a knight was per- 


formed by a whole knight who served half the time, or other due proportion of it.— 


CHRISTIAN. 
Vor. I.—24. 
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science, the campaign was generally finished, and a kingdom either con- 
quered or victorious.(¢) By this means the king~had, without any expeiise, 
an army of sixty thousand men always ready at hiscommand. And accord- 
ingly we find one, among the laws of William the Conqueror,(/) which in 
the king’s name commands and firmly enjoins the personal attendance of all 
knights and others; ‘‘ guod habeant et teneant se semper in armis et equis, ut 
decet et oportet: et quod semper sint prompti et paratiad servitium suum inte- 
grum nobis explendum et peragendum, cum opus adfuerit, secundum quod 
debeut feodis et tenementis suts de jure nobis farere.’’(8) This personal 
service in process of time degenerated into pecuniary commutations or aids, 
and at last the military part(g) of the feodal system was abolished at the 
restoration, by statute 12 Car. II. c. 24. 

In the mean time we are not to imagine that the kingdom was left wholly 
without defence in case of domestic insurrections, or the prospect of foreign 
invasions. Besides those who by their military tenures were bound to per- 

form forty days’ service in the field, first the assize of arms, enacted 
*4r1] 27 Hen. *II.,(%) and afterwards the statute of Winchester, (z ) under 

Edward I., obliged every man,-according to his estate and degree, to 
provide a determinate quantity of such arms as were then in use, in order to 
keep the peace: and constables were appointed in all hundreds by the latter 
statute, to see that such arms were provided. ‘These weapons were changed, 
by the statute 4 & 5 Ph. and M. c. 2, into others of more modern service; 
but both this and the former provisions were repealed in the reign of James 
I.(4) While these continued in force, it was usual from time to time for our 
princes to issue commissions of array, and send into every county officers in 
whom they could confide, to muster and array, or set in military order, the 
inhabitants of every district; and the form of the commission of array was 
settled in parliament in the 5 Hen. IV. so as to prevent the insertion therein 
of any new penal clauses.(/) But it was provided(m) that no man should 
be compelled to go out of the kingdom at any rate, nor out of his shire but 
in cases of urgent necessity; nor should provide soldiers unless by consent of 
parliament. About the reign of king Henry the Eighth, or his children, 
lieutenants began to be introduced,(z) as standing representatives of the 
crown, to keep the counties in military order; for we find them mentioned as 
known officers in the statute 4 & 5 Ph. and M. c. 3, though they had not been 
then long in use, for Camden speaks of them(e) in the time of queen Eliza- 
beth, as extraordinary magistrates constituted only in times of difficulty and 
danger. But the introduction of these commissions of lieutenancy, which 
contained in substance the same powers as the old commissions of array, 
caused the latter to fall into disuse. 

In this state things continued till the repeal of the statutes of armor in the 
of thelr anctent constitution, that tele pospgiice of) (ef RuakWond Perth Gece a ae eee 


militia, cannot be compelled to serve above six 374, &e. 
weeks, or forty days, in a year. Mod. Un. Hist. (m) Stat. 1 Edw. III. st.2,c.5and7, 25 Edw. IIL 
xxxiy. 12. st.5,¢. 8 ‘ 
( fi ) se oS See eat 75, 76. ot 15 Rym. 75. 
( oved. A.D. ey o) Brit. 1 it. y 
(i) 13 Edw. Ic. 6. : Beith Aes 


(8) [‘‘ That all hold themselves well furnished with arms and horses, as is suitable and 
proper: and be always ready and well prepared for fulfilling and performing their entire 
service to us when need shall be; according to what they are bound by law to do for us 
by reason of their fees and tenements.’’] 

See further on this subject Vol. II., p. 50. 

(9) The military or warlike part of the feudal system was abolished, when personal 
service was dispensed with for a pecuniary commutation, as early as the reign of Henry 
II. But the military tenures still remained till 12 Car. Il. c. 24. See 2 book, p. 77,— 
CHRISTIAN. oS 
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reign of king James the First: after which, when king Charles the First had, 
during his northern expedition, issued commissions of lieutenancy, and ex- 
erted some military powers, which, having been long exercised, were thought 
to belong to the crown, it became a question in the long parliament how far 
the power of the militia did inherently reside in the king; being now unsup- 
ported by any statute, and founded only upon immemorial usage. ‘This 
question, long agitated with great heat and resentment on both 
*sides, became at length the immediate cause of the fatal rupture [412 
between the king and his parliament: the two houses not only deny- 
ing this prerogative of the crown, the legality of which perhaps might be 
somewhat doubtful, but also seizing into their own hands the entire power 
of the militia, the illegality of which step could never be any doubt at all.( 10) 
Soon after the restoration of king Charles the Second, when the military 
tenures were abolished, it was thought proper to ascertain the power of the 
militia, to recognize the sole right of the crown to govern and command 
them, and to put the whole into a more regular method of military subordi- 
nation:(/) and the order, in which the militia now stands by law, is princi- 
pally built upon the statutes which were then enacted. It is true the two 
last of them are apparently repealed; but many of their provisions are re- 
enacted, with the addition of some new regulations, by the present militia 
laws, the general scheme of which is to discipline a certain number of the 
inhabitants of every county, chosen by lot for three years, and officered by 


_ the lord lieutenant, the deputy lieutenants, and other principal landholders, 


1 


under a commission from the crown. ‘They are not compellable to march 
out of their counties, unless in case of invasion or actual rebellion within the 
realm, (or any of its dominions or territories, )(g) nor in any case compella- 
ble to march out of the kingdom. ‘They are to be exercised at stated times; 
and their discipline in general is liberal and easy; but when drawn out into 
actual service, they are subject to the rigors of martial law, as necessary to 
keep them in‘order. ‘This is the constitutional security which our laws(7) 
have provided for the public peace, and for protecting the realm against for- 
eign or domestic violence. 

When the nation was engaged in war, more veteran troops and more regu- 
lar discipline were esteemed to be necessary than could be expected from a 
mere militia. And therefore at such times more rigorous methods 
were put in use for the *raising of armies, and the due regulation [*413 
and discipline of the soldiery: which are to be looked upon only as 


p) 13 Car. II. ¢.6. 14 Car. II.c,3. 15 Car. II.c. 5. (") 2 Geo. III. c. 20. 9 Geo, III. c. 42. 16 Geo. III. 
{e} Stat. 16 Geo. III. ¢, 3. c.3. 18 Geo. III. c. 14and 59. 19 Geo. III. c. 72. 


(10) The constitution of the United States declares that Congress shall have power ‘‘ to 
provide for calling forth the militia to execute the laws of the Union, suppress insurrec- 
tions, and repel invasions,’’ and also ‘‘to provide for organizing, arming, and disciplin- 
ing the militia, and for governing such part of them as may be employed in the service 
of the United States.”” Art. 1,s. 8. The act of Congress of 28th Feb. 1795 has provided 
“that whenever the United States shall be invaded, or be in imminent danger from any 
foreign nation or Indian tribe, it shall be lawful for the President of the United States 
to call forth such number of the militia of the State or States most convenient to the 
place of danger or scene of action as he may judge necessary to repel such invasion; and 
to issue his order for that purpose to such officer or officers of the militia as he shall 
think proper.” And like provision is made for the other cases stated in the constitution. 
The Supreme Court have held that the power to provide for repelling invasions includes 
the power to provide against the attempt and danger of invasion, as the necessary and 
proper means to effectuate the object, and that the authority to decide whether the exi- . 
gency has arisen belongs exclusively to the President, and that his decision is conclusive 
upon all other persons. This construction necessarily results from the nature of the 
power itself, and from the manifest object contemplated by the act of Congress. The 
power itself is to be exercised upon sudden emergencies, upon great occasions of state, 
and under circumstances which may be vital to the existence of the Union. Martin v. 


Mott, 12 Wheat. 29.—SHARSWOOD. 
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temporary excresences bred out of the distemper of the state, and not as any 
part of the permanent and perpetual laws of the kingdom. For martial 
law, (11) which is built upon no settled principles, but is entirely arbitrary 
in its decisions, is, as Sir Matthew Hale observes,(s) in truth and reality no 
law, but something indulged rather than allowed as a law.(12) The neces- 
sity of order and discipline in an army is the only thing which can give it 
countenance; and therefore it ought not to be permitted in time of peace, 
when the king’s courts are open for all persons to receive justice according 
to the laws of the land. Wherefore, Thomas earl of Lancaster being con- 
demned at Pontefract, 15 Edw. II., by martial law, his attainder was reversed 
1 Edw. III. because it was done in time of peace.(7) And it is laid down, (7) 
that if a lieutenant, or other, that hath commission of martial authority, doth 
in time of peace hang or otherwise execute any man by color of martial law, 
this is murder; for itis against magna carta.(v) ‘The petition of right(w) 
moreover enacts, that no soldier shall be quartered on the subject without 
his own consent,(+) and that no commission shall issue to proceed within 
this land according to martial law. And whereas, after the restoration, king 
Charles the Second kept up about five thousand regular troops, by his own 
authority, for guards and garrisons; which king James the Second by degrees 
increased to no less than thirty thousand, all paid from his own civil list; it 
was made one of the articles of the bill of rights,(_y) that the raising or keep- 
ing a standing army within the kingdom in time of peace, unless it be with 
consent of parliament, is against law. 
But, as the fashion of keeping standing armies, which was first introduced 
by Charles VII. in France, a. D. 1445,(2) has of late years univer- 
*414] sally prevailed over Europe, (though *some of its potentates, being 
unable themselves to maintain them, are obliged to have recourse to 
richer powers, and receive subsidiary pensions for that purpose, ) it has also 


fs) Hist. C. L. ¢. 2. (x) Thus in Poland no soldier can be quartered 
t) 2 Brad. Append. 59. upon the gentry,—the only freemen in that republic. 
(w) 3 Inst. 52. Mod. Univ. Hist. xxxiy. 23. 

ta Cap. 29. (y) Stat. 1 W. and M. st. 2, ¢. 2. 


w) 3Car. I. See also stat. 31 Car. II. ¢. 1. (z) Robertson, Cha, V. i. 94. 


(11) The common law knew nothing about courts martial, and made no difference in 
time of peace between soldiers and mariners in the service of the crown, and other sub- 
jects. Thring’s Crim. Law, 39 (2 ed. 1877). Military law isa creation of the legislature, 
and can exercise its power only within the precise limits specified by the act of parlia- 
ment. Ibid. p. 43. 

(12) This censure upon our military jurisprudence is by no means merited at the present 
day, whatever may have been the fact when Sir Matthew Hale wrote. The long-con- 
tinued wars in which the nation was engaged until the peace of 1815 improved every part 
of our military system, and, among the rest, the laws for the government of soldiers, 
their support, and punishment when guilty of offences, have been frequently the subject 
of amelioration. Still, the praise bestowed upon them by Mr. Tytler has more of the 
spirit of a partisan than of an impartial critic. He says, ‘“The principles of military law 
are as certain, determinate, and immutable as are the principles of the common and 
statute law, which regulate the civil classes of society.’’ The mutiny act, and the articles 
of war which contain the rules of discipline, are framed by the legislature, and enforced 
by penalties appropriated to every offence; or the penaltiesare left, in certain cases where 
the offence is either mitigated or aggravated beyond its ordinary standard by attendant 
circumstances, to the decision of a court-martial.—CuHIrty. 

There is a great distinction, though often lost sight of, between military and martial 
law, the former affecting the troops or forces only, to which its terms expressly apply 
equally in peace and war, by previously defined regulations; the latter extending to ail 
the inhabitants of the district where it is in force, being wholly arbitrary, and emanating 
entirely from a state of intestine commotion or actual war.—WARREN. 

: By the fifth amendment of the constitution of the United States, it is declared that 

“no person shall be held to answer for a capital, or otherwise infamous, crime, unless on 
a presentment or indictment of a grand jury, except in cases arising in the land or naval 
forces, or in the militia when in actual service in time of war or public danger,’’— 
SHARSWOOD. 
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for many years past been annually judged necessary by our legislature, for 
the safety of the kingdom, the defence of the possessions of the crown of 
Great Britain, and the preservation of the balance of power in Europe, to 
maintain even in time of peace a standing body of troops, under the com- 
mand of the crown; who are, however, zfso facto disbanded at the expiration 
of every year, unless continued by parliament. And it was enacted by 
statute ro W. III. c. 1, that not more than twelve thousand regular forces 
should be kept on foot in Ireland, though paid at the charge of that king- 
dom; which permission is extended by statute 8 Geo. III. c. 13, to 16,235 
men, in time of peace. (13) 

To prevent the executive power from being able to oppress, says baron 
Montesquieu, (@) it is requisite that the armies with which it is intrusted 
should consist of the people, and have the same spirit with the people; as was 
the case at Rome, till Marius new-modelled the legions by enlisting the rabble 
of Italy, and laid the foundation of all the military tyranny that ensued. 
Nothing, then, according to these principles, ought to be more guarded 
against in a free state, than making the military power, when such a one is 
necessary to be kept on foot, a body too distinct from the people. Like ours, 
it should wholly be composed of natural subjects; it ought only to be enlisted 
for a short and limited time; the soldiers also should live intermixed with the 
people; no separate camp, no barracks, no inland fortresses, should be allowed. 
And perhaps it might be still better if, by dismissing a stated number, and 
enlisting others at every renewal of their term, a circulation could be kept 
up between the army and the people, and the citizen and the soldier be more 
intimately connected together. 

To keep this body of troops in order, an annual act of parliament 
likewise passes, ‘‘to punish mutiny and desertion, *and for the better ['*415 
payment of the army and their quarters.’’ This regulates the man- 
ner in which they are to be dispersed among the several innkeepers and 
victuallers throughout the kingdom; and establishes a law martial for their 
government. By this, among other things, it is enacted, that if any officer 
or soldier shall excite, or join any mutiny, or, knowing of it, shall not give 
notice to the commanding officer: or shall desert, or list in any other 
regiment, or sleep upon his post, or leave it before he is relieved, or hold 
correspondence with a rebel or enemy, or strike or use violence to his 
superior officer, or shall disobey his lawful commands: such offender shall 
suffer such punishment as a court martial shall inflict, though it extend to 
death itself. 

However expedient the most strict regulations may be in time of actual 
war, yet in times of profound peace a little relaxation of military rigor would 
not, one should hope, be productive of much inconvenience.(14) And upon 


(a) Sp. L. 11, 6. 


(13) It is perfectly lawful to employ soldiers to preserve the public peace at home; but 
this should be done with great caution, and not without an absolute necessity. ‘‘ Magis- 
trates,” said lord chancellor Hardwicke, ‘‘have a power to call any subject to their 
assistance to preserve the peace and execute the process of the law; and why not soldiers 
as well as other men? Our soldiers are our fellow-citizens. They do not cease to be so 
by putting on a red coat and carrying a musket.’’ The military act, on such occasions, 
not gua military, but simply in aid of, and in obedience to, the civil power, which ‘‘calls 
them in,’’—to quote again lord chancellor Hardwicke,—‘‘ as armed citizens, often saving 
the effusion of innocent blood and preserving the dominion of the law.’,—WARREN. 

(14) Bowyer’s Comm. on Const. Law Eng. (2 ed. 1846) 498. These old statutes have now 
fallen into disuse, as also the manner of obtaining soldiers and seamen, and a more com- 
pendious and convenient system of coercion adopted. Thring’s Crim. Law, 184 (1877) 
citing Russel on Crimes, 93, 45 and 46 Vict. c. 49 “Militia Act,’’ 1882; also the various 
acts from 27 to 39 Vict. Title ‘‘ Navy’ Chitty’s Eng. Stats. vol. 8. 
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this principle, though by our standing laws(¢) (still remaining in force, though 
not attended to) desertion in time of war is made» felony, without benefit of 
clergy, and the offence is triable by a jury and before justices at the common 
law; yet, by our militia laws before mentioned, a much lighter punishment 
is inflicted for desertion in time of peace. So, by the Roman law also, deser- 
tion in time of war was punished with death, but more mildly in time of 
tranquillity.(c) But our mutiny act makes no such distinction: for any of 
the faults above mentioned are, equally at all times, punishable with death 
itself, if a court martial shall think proper. ‘This discretionary power of the 
court martial is indeed to be guided by the directions of the crown; which, 
with regard to military offences, has almost an absolute legislative power. (d) 
‘His majesty,’’ says the act, ‘‘may form articles of war, and constitute 
courts martial, with power to try any crime by such articles, and inflict 
penalties by sentence or judgment of the same.’’ A vast and most important 
trust! an unlimited power to create crimes, and annex to them any punish- 

ments, not extending to life or limb! ‘These are indeed forbidden to 
*416] be inflicted, *except for crimes declared to be so punishable by this 

act; which crimes we have just enumerated, and among which we 
may observe that any disobedience to lawful commands is one. Perhaps in 
some future revision of this act, which is in many respects hastily penned, it 
may be thought worthy the wisdom of parliament to ascertain the limits of 
military subjection, and to enact express articles of war for the government 
of the army, as is done for the government of the navy: especially as, by our 
present constitution, the nobility and gentry of the kingdom, who serve their 
country as militia officers, are annually subjected to the same arbitrary rule 
during their time of exercise.(15) 

One of the greatest advantages of our English law is, that not only the 
crimes themselves which it punishes, but also the penalties which it inflicts, 
are ascertained and notorious; nothing is left to arbitrary discretion: the king 
by his judges dispenses what the law has previously ordained, but is not 
himself the legislator. How much therefore is it to be regretted that a set 
of men, whose bravery has so often preserved the liberties of their country, 
should be reduced to a state of servitude in the midst of a nation of freemen! 
for Sir Edward Coke will inform us,(¢) that it is one of the genuine marks 
of servitude, to have the law, which is our rule of action, either concealed or 
precarious: ‘‘mzsera est servitus ubi jus est vagum aut incognitum.’’(16) 
Nor is this state of servitude quite consistent with the maxims of sound policy 
observed by other free nations.(17) For the greater the general liberty is 


(b) Stat. 18 Hen. VI. c.19. 2&8 Edw. VI. c. 2. the regulation of his majesty’s[marine forces while 
(c) Ff. 49, 16, 5. on shore.” 
(d) A like power over the marines is given to the (e) 4 Inst. 352. 


lords of the admiralty, by another annual act “for 


(15) The virtual protection always afforded to superior officers against accusations, 
howsoever true and just they may be, brought against them by inferior officers, is highly 
objectionable. By such virtual protection I mean the dismission from the service of a 
subaltern who shall have succeeded in establishing charges of moment against his supe- 
rior officer, which dismission in general takes place. Thus, a colonel Beaufoy was, after 
a trial bya general court martial, or after a court of inquiry held upon him, upon charges 
preferred against him by a subaltern officer, dismissed. The subaltern was in no wise an 
accessory to the offences comprised in the charges preferred against colonel Beaufoy, and 
was otherwise a meritorious officer; yet at the moment of the promulgation of the sen- 
tence of dismissal against his colonel, it was intimated to the subaltern that his majesty 
had no further occasion for his services. ‘This, it was said at the time, was as it should 
be, looking at the good of the service.—Cuirry. 

(16) [‘‘ Wretched is the thraldom where the law is either uncertain or unknown.” 

(17) In the United States, Congress, under the authority conferred upon it by the Con- 
stitution to raise armies, has the power to enforce military service from every citizen; 
and the power of the State to do so has never been questioned. Congress has exclusive 
and plenary control over the enlistment of persons in the military service of the United 
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which any state enjoys, the more cautious has it usually been in introducing 
slavery in any particular order or profession. ‘hese men, as baron Montes. 
quieu observes, (/) seeing the liberty which others possess, and which they 
themselves are excluded from, are apt (like eunuchs in the eastern seraglios ) 
to live in a state of perpetual envy and hatred towards the rest of the com- 
munity, and indulge a malignant pleasure in contributing to destroy those 
privileges to which they can never be admitted. Hence have many free 
states, by departing from this rule, been endangered by the revolt 

of *their slaves; while in absolute and despotic governments, where [*417 
no real liberty exists, and consequently no invidious compari- 

sons can be formed, such incidents are extremely rare. Two precautions are 
therefore advised to be observed in all prudent and free governments: 1. To 
prevent the introduction of slavery at all: or, 2. If it be already introduced, 
not to entrust those slaves with aris; who will then find themselves an over- 
match for the freemen. Much less ought the soldiery to be an exception to 
the people in general, and the only state of servitude in the nation. 

But as soldiers, by this annual act, are thus put in a worse condition than 
any other subjects, so by the humanity of our standing laws they are in some 
cases put in a much better. By statute 43 Eliz. c. 3, a weekly allowance is 
to be raised in every county for the relief of soldiers that are sick, hurt, and 
maimed; not forgetting the royal hospital at Chelsea for such as are worn out 
in their duty. Officers and soldiers that have been in the king’s service are, 
by several statutes enacted at the close of several wars, at liberty to use any 
trade or occupation they are fit for in any town in the kingdom, (except the 
two universities, ) notwithstanding any statute, custom, or charter to the 
contrary.(18) And soldiers in actual military service may make nuncupa- 
tive wills, and dispose of their goods, wages, and other personal chattels, 
without those forms, solemnities, and expenses which the law requires in 
other cases.(¢)(19) Our law does not indeed extend this privilege so far as 
the civil law; which carried it to an extreme that borders upon the ridiculous. 
For if a soldier, in the article of death, wrote any thing in bloody letters on 
his shield, or in the dust of the field with his sword, it was a very good mili- 
tary testament.(Z) And thus much for the military state, as acknowledged 
by the laws of England. (20) 


Sf) Sp. L. 15, 12. suo, ipso tempore quo, in prxlio, vite sortem derelin- 
g) Stat. 29 Car. II. c. 8. 5 W. III. c. 21, 26. quunt, hujusmodi voluntatem stabilem esse oportet. Cod. 
3 Si milites quid in clypeo literis sanguine suo ruti- 6, 21, 15. 


lantibus adnotaverint, aut in pulvere inscripserint gladio 


States. It may determine in what manner the army shall be raised, of what persons it 
shall consist and what shall be the terms of the contract of military service. Enlistment 
in the army is a contract and is to be construed, as far as the soldier is concerned, accord- 
ing to the principles which regulate contracts generally. The government, however, is 
not bound by the conditions of the contract, although such conditions are imposed by 
itself; thus it may reduce the pay which was a part of the original consideration, or it 
may put an end to the term of enlistment before it has regularly expired. Under the 
act of March 1, 1875, the president is vested with the exclusive authority ‘‘to make and 
publish regulations for the government of the army in accordance with existing laws.’ 
Congress relinquished the right, which had been reserved in previous statutes, to ratify 
or supervise the regulations published by the president. The :egulations are subordinate 
to the statute law and have the force of law only when ‘they are consistent with existing 
legislative enactments. Am. and Eng. Enc. of Law, vol. 15, page 394 e¢ seq. 

(18) By the 42 Geo. III. c. 60, all officers, soldiers, and mariners who have been em- 
ployed in the king’s service since 1784, and have not deserted, and their wives and 
children, may exercise any trade in any town in the kingdom, without exception, and 
shall not be removed till they are actually chargeable-—CHRISTIAN. 

(19) A soldier falling sick was left behind by his regiment: during his illness he stated 
to his comrades that he desired an aunt who had nursed him, to have a portion of his 
property and a brother the rest: held these declarations amounted to a good military tes- 
tament, and that he was at the time ‘‘in actual military service’? within the meaning of 
the statute. Gould v. Safford’s Est., 39 Vt. 506 (1866). 

(20) It is now fully established that both the full pay and half-pay of an officer, or any 
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The maritime state is nearly related to the former, though much 

*418] more agreeable to the principles of our free constitution. *The royal 
navy of England hath ever been its greatest defence and ornament; it 

is its ancient and natural strength; the floating bulwark of the island; an 
army from which, however strong and powerful, no danger can ever be 
apprehended to liberty; and accordingly it has been assiduously cultivated 
even from the earliest ages. ‘To so much perfection was our naval reputation 
arrived in the twelfth century, that the code of maritime laws, which are 
called the laws of Oleron, and are received by all nations in Europe as the 
ground and substruction of all their maritime constitutions, was confessedly 
compiled by our king Richard the First, at the Isle of Oleron on the coast of 
France, then part of the possessions of the crown of England.(z)(21) And 
yet, so vastly inferior were our ancestors in this point to the present age, that, 
even in the maritime reign of queen Elizabeth, Sir Edward Coke (2) thinks 
it a matter of boast that the royal navy of England then consisted of ¢hvee 
and thirty ships. ‘The present condition of our marine is in great measure 
owing to the salutary provisions of the statutes called the navigation acts;(22) 
whereby the constant increase of English shipping and seamen was not only 
encouraged, but rendered unavoidably necessary. By the statute 5 Ric. II. 
c. 3, in order to augment the navy of England, then greatly diminished, it 
was ordained that none of the king’s liege people should ship any merchan- 
dise out of or into the realm but only in ships of the king’s ligeance, on pain 

(i) 4 Inst. 144. Coutwmes de la Mer, 2. (k) 4 Inst. 50. 


person in a military or naval character, cannot, in any instance, be assigned before it is 
due; as the object of such pay is to enable those who receive it always to be ready to 
serve their country with that decency and dignity which their respective characters and 
stations require. 4T. R. 258. H. Bl. 628.—CHRISTIAN. 

(21) The French writers attribute these laws to Eleanor, duchess of Guienne, the king’s 
mother. She had previously been the wife of Louis VII., king of France; but, divorced 
from that monarch, she married prince Henry, afterwards Henry II., Richard’s father. 
She was a woman of considerable talent, and Oleron was a part of Guienne. The prob- 
ability is, that these laws were compiled under the joint auspices of her husband and her 
son: at all events, the promulgating them was the act of Richard. For the learning 
upon this curious question, see Seld. Mare Cl. 2 and 24; and how oppugned by the French 
er see Mr. Justice Park’s System of Marine Insurance, Introduction, p. xxvii.— 

HITTY. 

It is not a matter of such clear admission that Richard was the first compiler of these 
celebrated laws. Most of the French writers on marine law claim the first draft of them 
as a French code, framed under the direction of Eleanor his mother for the use of his 
continental subjects. In the introduction to Mr. Justice Park’s System of Marine Insur- 
ance, p. xxvii., an abstract of their argument is given with a reference to Selden, who 
maintains the position in the text. Mare Cl. 2, c. 24.—CoLERIDGE. 

A translation of the laws of Oleron is to be found in the appendix to 1 Peters’s Adm. 

Decision. The learned author of that work ascribes the origin of these laws to Eleanor 
but argues that the code was improved by Richard, who introduced it into England. It 
forms the basis of the celebrated ordinances of Louis XIV. of France, and it is admitted 
as authority in the courts of common law as well as the admiralty courts of England. 
The learned and sagacious Macpherson, the author of the Annals of Commerce, who, as 
a Scotsman, was probably impartial, rejects both the English and French hypotheses 
as not only destitute of historical proof, but as inconsistent with facts that history records. 
He affirms that the oldest manuscript of these laws bears the date of 1266,—more than 
half a century after the death of queen Eleanor and her son,—and that there is no evi- 
dence of their publication at an earlier period. ‘‘On these litigated questions,” says 
Judge Duer, ‘‘I shall hazard no opinion, but shall only say that, at whatever time, and 
by whatever authority, the laws of Oleron were first published, their internal evidence 
compels me to believe that they were intended to apply exclusively to French vessels and 
French navigation.”” Duer on Marine Insurance, vol. i. p. 39. —SHARSWOOD. 
_ Pursuant to this ancient maritime code shipwrecked sailors are entitled to claim accord- 
ing ie ao of ee eres) a ee even beyond their wages, against the property 
saved. 1s ought not generally to be less than the ex s of i é 
Dawn, 7 Fed. Cases, Now 3666 ( ro: DS ate oe eee 

(22) Chancellor’s Case, 1 Bland (Md.) 607 (1835). 
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of forfeiture. In the next year, by statute 6 Ric. IT. c. 8, this wise provision 
was enervated, by only obliging the merchants to give English ships, if able 
and sufficient, the preference. But the most beneficial statute for the trade 
and commerce of these kingdoms is that navigation act, the rudiments of 
which were first framed in 1650,(/) with a narrow partial view: being 
intended to mortify our own sugar islands, which were disaffected to the 
parliament, and still held out for Charles II., by stopping the gainful trade 
which they then carried on with the Dutch;(m) and at the same time to clip 
the wings of those our opulent and aspiring neighbors. ‘This prohibited all 
ships of foreign nations from trading with any English plantations 
‘without license from the council of state. In 1651 (7) the prohibi- [*419 
tion was extended also to the mother country; and no goods were 
suffered to be imported into England, or any of its dependencies, in any 
other than English bottoms; or in the ships of that European nation of which 
the merchandise imported was the genuine growth or manufacture. At the 
restoration, the former provisions were continued, by statute 12 Car. II. c. 
18, with this very material improvement, that the master and three-fourths 
of the mariners shall also be English subjects.(23) 

Many laws have been made for the supply of the royal navy with seamen: 
for their regulation when on board; and to confer privileges and rewards on 
them during and after their service. 

1. First, for their supply. The power of impressing seafaring men for 
the sea service by the king’s commission, has been a matter of some dispute, 
and submitted to with great reluctance; though it hath very clearly and 
learnedly been shown, by Sir Michael Foster, (0) that the practice of impress- 
ing, and granting powers to the admiralty for that purpose, is of very ancient 
‘date, and hath been uniformly continued by a regular series of precedents to 
the present time; whence he concludes it to be part of the common law. (p) 
The difficulty arises from hence, that no statute has expressly declared this 
power to be in the crown, though many of them very strongly imply it. The 
statute 2 Ric. II. c. 4 speaks of mariners being arrested and detained for the 
king’s service as of a thing well known, and practiced without dispute; and 
provides a remedy against their running away. By a later statute,(¢) if 
any waterman who uses the river Thames shall hide himself during the 
execution of any commission of pressing for the king’s service, he is liable 
to heavy penalties. By another,(7) no fisherman shall be taken by the 
queen’s commission to serve as a mariner; but the commission shall be first 
brought to two justices of the peace, inhabiting near the sea-coast where 
the mariners are to be taken, to the intent that the justices may 
*choose out and return such a number of able-bodied men, asin the [*420 
commission are contained, to serve her majesty. And by others(s) 
special protections are allowed to seamen in particular circumstances, to pre- 
vent them from being impressed. And ferrymen are also said to be privileged 


Stat. 2&3 Ph. and M. c. 16. 
1) Scobell, 132. (q) é 

1 i r) Stat. 5 Eliz.c.5. | 
Wl Bel ties sree & See stat. 7&8 W. IIL. ¢.12. 2Anne,c. 6. 4& 
ee Ls 5 Anne, ¢. 19. 18Geo. Il. c. 17. 2 Geo. Ill. ¢. 16. 
my See also Comb. 245. Barr. 344. 11 Geo. III. ¢. 38. 19 Geo. III. e. 75, &e. 


igation acts, constituting a protective privilege for British shipping and 
Pas ae those of freien ona have been very recently repealed; eae 
both foreign and British shipping are now placed on the same footing, down even to ee 
coasting-trade of the united kingdom. It is, however, sought to secure a reciprocity, by 
arming the queen with retaliatory powers, by order in council, against those countries 
who will not follow our example. See 16 & 17 Vict. c. 107, ss. 324, 325, 326, and 17 & 18 


Vict. c. 5. -WARREN. 
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from being impressed at common law.(¢) All which do most evidently 
imply a power of impressing to reside somewhere; and, if anywhere, it must, 
from the spirit of our constitution, as well as from the frequent mention of 
the king’s commission, reside in the crown alone. (24) 

But, besides this method of impressing, which is only defensible from 
public necessity, to which all private considerations must give way, there are 
other ways that tend to the increase of seamen, and manning the royal navy. 
Parishes may bind out poor boys apprentices to masters of merchantmen, 
who shall be protected from impressing for the first three years; and, if they 
are impressed afterwards, the masters shall be allowed their wages; (7) great 
advantages in point of wages are given to volunteer seamen in order to 
induce them to enter into his majesty’s service;(v) and every foreign seaman, 
who during a war shall serve two years in any man-of-war, merchantman, or 
privateer, is naturalized zpso facto.(w) About the middle of king William’s. 
reign, a scheme was set on foot(x) for a register of seamen to the number 
of thirty thousand, for a constant and regular supply of the king’s fleet; 
with great privileges to the registered men, and, on the other hand, heavy 
penalties in case of their non-appearance when called for: but this registry, 
being judged to be ineffectual as well as oppressive, was abolished by statute 
9g Anne, c. 21.(25) 

2. The method of ordering seamen in the royal fleet, and keeping up a 
regular discipline there, is directed by certain express rules, articles, and 

orders, first enacted by the authority of parliament soon after the 
*421| restoration;(y) but since *new-modelled and altered, after the peace: 
of Aix-la-Chapelle, (z) to remedy some defects which were of fatal 
consequence in conducting the preceding war. In these articles of the navy 
almost every possible offence is set down, and the punishment thereof 
annexed: in which respect the seamen have much the advantage over their 


ie Say. 14. (2 Stat. 7 & 8 W. IT. ¢. 21. 

u) Stat. 2 Anne, c. 6. (y) Stat. 13 Car. IT. st. 1, ¢. 9. 

(v) Stat. 31 Geo. IL. ¢. 1 (z) Stat. 22 Geo. II. c. 23, amended by 19 Geo. III. 
(w) Stat. 13 Geo. IT. c. 3. CAE 


(24) Impressment, or ‘‘ pressing,’’ no longer exists in England as a means of raising 
men for the army and navy. Before 1783 the number of troops sanctioned by parliament 
was raised by the crown. This was effected by an arrangement between the colonels of 
regiments and the crown. The colonel was empowered to raise recruits, and was bound 
to keep up the numbers of the regiment. He received a portion of the sum granted by 
parliament, and made his own terms with the men. This practice was abolished in 1783, 
when the government took into its own hands the business of recruiting and the payment 
of the troops. The term of service for the rank and file has varied. Until a standing 
army was recognized by parliament the engagement was for the war on hand. After that 
it was for life unless the crown discharged the soldier. Since 1847 service has been lim- 
ited. Infantry were then engaged for ten years, cavalry for twelve, but the soldier might 
re-engage himself up to a term of twenty-one or twenty-four years. The terms of enlist- 
ment have been varied by Acts of 1867, 1870, 1879, as to re-engagement, forfeiture of 
service for misconduct, liability to transfer from one corps to another; but enlistrnent is 
an engagement between the soldier and the crown, and the soldier is entitled to the 
observance of the terms under which he enlisted, though these may have since been 
changed by statute. Law and Custom of the Const.; Anson, p. 343. 

There is nothing (says judge Tucker) in the constitution of the United States which 
warrants a supposition that such a power as that of impressment can ever be authorized 
or exercised under the government of the United States. On the contrary, the princi- 
ples of the constitution and the nature of our government strongly militate against the 
assumption or countenancing of such a power.—SHARSWOOD. 

(25) It has, however, been partly re-established by Stat. 5 and 6 Will. IV. c. xxi.; and 
Stat. 5 and 6 Will. IV. c. xxiv., provides that no person shall be liable to be detained 
against his consent in the royal navy for a longer period than three years; but the statute 
authorizes the commanding officer of the squadron to detain such person, in case of 
exigency, for a further period of six months, or until such emergency shall have ceased.. 
Bow. Eng. Const. 502. 
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brethren in the land service, whose articles of war are not enacted by parlia- 
ment, but framed from time to time at the pleasure of the crown. Vet from 
whence this distinction arose, and why the executive power, which is limited 
so properly with regard to the navy, should be so extensive with regard to 
the army, it is hard to assign a reason: unless it proceeded from the per- 
petual establishment of the navy, which rendered a permanent law for their 
regulation expedient; and the temporary duration of the army, which sub- 
sisted only from year to year, and might therefore with less danger be sub- 
jected to discretionary government. But, whatever was apprehended at the 
first formation of the mutiny act, the regular renewal of our standing force 
at the entrance of every year has made this distinction idle. For, if from 
experience past we may judge of future events, the army is now lastingly 
ingrafted into the British constitution, with this singularly fortunate circum- 
stance, that any branch of the legislature may annually put an end to its 
legal existence by refusing to concur in its continuance. 

3. With regard to the privileges conferred on sailors, they are pretty much 
the same with those conferred on soldiers; with regard to relief when maimed, 
or wounded, or superannuated, either by county rates, or the royal hospital 
at Greenwich; with regard also to the exercise of trades, and the power of 
making nuncupative testaments,(26) and, further,(@) no seaman aboard his 
majesty’s ships can be arrested for any debt, unless the same be sworn to 
amount to at least twenty pounds; though, by the annual mutiny acts, a 
soldier may be arrested for a debt which extends to half that value, but not 
to a less amount. 


CHAPTER XIV. 
OF MASTER AND SERVANT. 


Havinc thus commented on the rights and duties of persons, as standing 
in the public relations of magistrates and people, the method I have marked 
out now leads me to consider their rights and duties in private economical 
relations. 

The three great relations in private life are, 1. That of master and ser- 
vant,;(1) which is founded in convenience, whereby a man is directed to call 
in the assistance of others, where his own skill and labor will not be sufh- 
cient to answer the cares incumbent upon him. 2. That of husband and wife, 
which is founded in nature, but modified by civil society: the one directing 
man to continue and multiply his species, the other prescribing the manner 
in which that natural impulse must be confined and regulated. 3. That of 
parent and child, which is consequential to that of marriage, being its princt- 
pal end and design: and it is by virtue of this relation that infants are pro- 
tected, maintained, and educated. But, since the parents, on whom this care 


(a) Stat. 31 Geo. II. c. 10. 


(26) For a discussion of the question of nuncupative wills, see Prince v. Hazleton, 20 
John. 502 (1822), which, inter alia, decides that the maker must be in extremis; in the 
case of a soldier in actual military service, one witness is enough. Gould v. Safford, 39, 
Vt. 498 (1866); see also 53 Me. 561; 20 Amer. Dec. 44, and full notes on the subject. 

(1) Purviance v. Angus, 1 Dall. (Pa.) 184 (1786). Wood Master & Serv. 2 (1877). 
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is primarily incumbent, may be snatched away by death before they have 
completed their duty, the law has therefore provided a fourth relation; 4. 
That of guardian and ward, which is a kind of artificial parentage, in order 
to supply the deficiency, whenever it happens, of the natural. Of all these 
relations in their order. 
* 423] *In discussing the relation of master and servant, I shall, first, 
consider the several sorts of servants, and how this relation is created 
and destroyed; secondly, the effect of this relation with regard to the parties 
themselves; and, lastly, its effect with regard to other persons. 
I. As to the several sorts of servants: I have formerly observed(a) that 
pure and proper slavery does not, nay, cannot, subsist in England: such, I 
mean, whereby an absolute and unlimited power is given to the master over 
the life and fortune of the slave. And indeed it is repugnant to reason, and 
the principles of natural law, that such a state should subsist anywhere. (2) 
The three origins of the right of slavery assigned by Justinian(@) are all of 
them built upon false foundations.(c) As, first, slavery is held to arise 
‘‘iure gentium,’’ from a state of captivity in war; whence slaves are called 
mancipia, quast manu capti.(3) ‘The conqueror, say the civilians, had a right 
to the life of his captive; and, having spared that, has a right to deal with 
him as he pleases. But it is an untrue position, when taken generally, that 
by the law of nature, or nations, a man may kill his enemy: he has only a 
right to kill him, in particular cases: in cases of absolute necessity, for self- 
defence; and it is plain this absolute necessity did not subsist, since the 
victor did not actually kill him, but made him prisoner. War is itself justi- 
fiable only on principles of self-preservation; and therefore it gives no other 
right over prisoners but merely to disable them from doing harm to us, by 
confining their persons: much less can it give a right to kill, torture, abuse, 
plunder, or even to enslave, an enemy, when the war is over. Since there- 
fore the right of making slaves by captivity depends on a supposed right of 
slaughter, that foundation failing, the consequence drawn from it must fail 
likewise. But, secondly, it is said that slavery may begin ‘‘ uve civili;’’ 
when one man sells himself to another. This, if only meant of con- 
*424] tracts to serve or work for another, is very “just: but when applied 
to strict slavery, in the sense of the laws of old Rome or modern 
Barbary, is also impossible. Every sale implies a price, a guid pro quo, an 
equivalent given to the seller in lieu of what he transfers to the buyer: but 
what equivalent can be given for life and liberty, both of which, in absolute 
slavery, are held to be in the master’s disposal? His property also, the very 
price he seems to receive, devolves zfso facto to his master, the instant he 
becomes his slave. In thiscase therefore the buyer gives nothing, and the 
seller receives nothing: of what validity then can a sale be, which destroys 
the very principles upon which all sales are founded? Lastly, we are told, 
that besides these two ways by which slaves ‘‘ find,’ or are acquired, they 
may also be hereditary: ‘‘ servz nascuntur,’’ the children of acquired slaves 
{) areas aut nascuntur ; flunt jure gentium, Deas aa che chile ance: ee onan 


aut jure civili: nascuntur ex ancillis nostris. [Slaves Inst. 1, 3, 4. 
are either born or made so; they are made slaves by (c) Montesq. Sp. L. xv. 2. 


(2) What stood most in the way of the universal growth of national feeling i 
United States was the difference between the northern and southern perio of a 
union, caused by the existence of slavery in the south. The north and northwest meant 
one thing when they spoke of the nation; the south meant quite another thing. Each 
meant a nation socially and politically like itself. Inevitably came the war of secession 
by means of whose fiery processes the differences of institution between north and south 
were to be swept utterly away. The State; Wilson, p. 480. 

(3) [Mancipia as if taken by hand. ] 
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are jure nature, by a negative kind of birthright, slaves also. But this, 
being built on the two former rights, must fall together with them. If 
neither captivity nor the sale of one’s self, can by the law of nature and rea- 
son reduce the parent to slavery, much less can they reduce the offspring. 

Upon these principles the law of England abhors, and will not endure the 
existence of, slavery within this nation,(4) so that when an attempt was. 
made to introduce it, by statute 1 Edw. VI. c. 3, which ordained, that all 
idle vagabonds should be made slaves, and fed upon bread and water, or 
small drink, and refuse meat; should wear a ring of iron round their necks, 
arms, or legs; and should be compelled, by beating, chaining, or otherwise, 
to perform the work assigned them, were it never so vile; the spirit of the 
nation could not brook this condition, even in the most abandoned rogues; 
and therefore this statute was repealed in two years afterwards.(d) And now 
it is laid down, (¢) that a slave or negro, the instant he lands in England, 
becomes a freeman; that is, the law will protect him in the enjoyment of his 
person, and his property.(5) Yet, with regard to any right which the 
master may have lawfully acquired to the perpetual service of John or 
Thomas, this will remain exactly in the same state as*before: for this [425 
is no more than the same state of subjection for life, which every 
apprentice submits to for the space of seven years, or sometimes for a longer 
term.(6) Hence too it follows, that the infamous and unchristian practice 
of withholding baptism from negro servants, lest they should thereby gain 
their liberty, is totally without foundation, as well as without excuse. The 
law of England acts upon general and extensive principles: it gives liberty, 
rightly understood, that is, protection, to a Jew, a Turk, or a heathen, as. 
well as to those who profess the true religion of Christ; and it will not dis- 
solve a civil obligation between master and servant, on account of the altera- 
tion of faith in either of the parties: but the slave is entitled to the same 
protection in England before, as after, baptism; and, whatever service the 
_ heathen negro owed of right to his American master, by general not by local 
law, the same, whatever it be, is he bound to render when brought to Eng- 
land and made a Christian. (7) 


(d) Stat. 3&4 Edw. VI. c. 16. (e) Salk. 666. 


(4) Nancy Jackson v. Bulloch, 12 Day (Conn.) 42 (1837). A note which was given by 
a slave and his sureties to obtain his freedom was held to be illegal and void, both as to: 
principal and sureties. Anderson v. Poindexter, 6 Ohio, 628 (1856). In Pearson v. Pear- 
son, it was held that a marriage between a master and his slave, contracted where such 
marriages were lawful, freed the slave. 51 Cal. 124 (1875). Where slaves lived together 
as man and wife, their children were lawful issue. Wallace v. Godfrey, 42 Fed. 812 
(Tenn. 1890). ; : 

(5) So if a slave escape to any island belonging to England or to an English ship not 
lying within those parts where slavery is allowed, as in our West India islands, East 
Florida, etc., he becomes a freeman, and no action is sustainable by the person to whom 
he belonged against the person who harbors him. 2 B. & Cres. 448. 3B. & A. 353.— 
CHITTY. 

(6) Though personal slavery be not known in England, so that one man cannot sell nor 
confine and export another as his property, yet the claim of imported slaves for wages 
without a special promise does not seem to receive the same protection and support as 
that of afreeman. 2 Kent, 248. Alfred v. Marquis of Fitz-James, 3 Esp. Cas. 3. King 
v. Thomas Ditton, 4 Doug. 300. When a West India slave accompanied her master to 
England and voluntarily returned to the West Indies, it was held that the residence in 
England did not finally emancipate her, and she became a slave on her return, though 
no coercion could be exercised over her while in England. The Slave Grace, 2 Hagg. 
Adm. Rep. 94. A state of slavery is a mere municipal regulation; and no nation is 
bound to recognize its existence as to foreign slaves within its territory. Prigg v. The 
Commonwealth, 16 Peters, 539. —_SHARSWOOD. 

(7) We might have been surprised that the learned commentator should condescend to 
treat his ridiculous notion and practice with so much seriousness, if we were not apprized 
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I. The first sort of servants, therefore, acknowledged by the laws of 
England, are menzal servants; so called from being zzéva mania, or domes- 


that the court of Common Pleas, so late as the 5 W. and M., held that a man might have 
a property in a negro boy, and might bring an action of trover for him, because negroes 
are heathens. 1 Ld. Raym. 147. A strange principle to found a right of property 
upon ! 

PBut it was decided in 1772, in the celebrated case of James Somersett, that a heathen 
negro, when brought to England, owes no service to an American or any other master. 
James Somersett had been made a slave in Africa, and was sold there; from thence he 
was carried to Virginia, where he was bought, and brought by his master to England: 
here he ran away from his master, who seized him and carried him on board a ship, 
where he was confined, in order to be sent to Jamaica to be sold as aslave. Whilst he 
was thus confined, lord Mansfield granted a habeas corpus, ordering the captain of the 
ship to bring up the body of James Somersett, with the cause of his detainer. The above- 
mentioned circumstances being stated upon the return to the writ, after much learned 
discussion in the court of King’s Bench, the court were unanimously of opinion that the 
return was insufficient, and that Somersett ought to be discharged. See Mr. Hargrave’s 
learned argument for the negro in 11 St. Tr. 340; and the case reported in Lofft’s 
Reports, 1. In consequence of this decision, if a ship laden with slaves was obliged to 
put into an English harbor, all the slaves on board might and ought to be set at liberty. 
Though there are acts of parliament which recognize and regulate the slavery of negroes, 
yet it exists not in the contemplation of the common law; and the reason that they 
are not declared free before they reach an English harbor is only because their com- 
plaints cannot sooner be heard and redressed by the process of an English court of 
justice. 

: Liberty by the English law depends not upon the complexion; and what was said even 
in the time of queen Elizabeth is now substantially true,—that the air of England is too 
pure for a slave to breathe in. 2 Rushw. 468.—CHRISTIAN, 

Somersett’s case (Lofft, 1. 20 State Trials, 1,) in which lord Mansfield decided that 
personal slavery was not lawful in England, was not determined until 1772. Villenage 
in gross was certainly as pure personal slavery as ever existed in any country,—even if a 
distinction be made as to villeins regardant, or such as were annexed to the land. It 
appears to have gradually died out before it was expressly abolished. 

Mr. Barrington, who has given a very strong picture of the degradation and oppression 
of the tenants under the English tenure of pure villenage, is of opinion that predial ser- 
vitude really existed in England so late as the reign of Elizabeth, and that the observa- 
tion of Lilburn, that the air of England was at that time too pure for a slave to breathe 
in, was not true in point of fact. Barrington on Stat. 232. 2 Kent’s Com..249. It is 
evident that at the time of the original settlement of this country slavery was a part of 
the common law of England, and as such was brought into and incorporated with the 
laws of all the colonies. The famous case of Somersett, whilst it determined that 
negroes could not be held as slaves in England, recognized the existence of slavery in 
the colonies, as did the whole legal policy of that country and of France for many years 
before and after that time. The first introduction of negro slavery was by a Dutch ship, 
which arrived in Virginia, in 1620, from the coast of Africa, having twenty negroes on 
board, who were sold as slaves. In the year 1638 they are found in Massachusetts. 
They were introduced into Connecticut soon after the settlement of that colony; that is 
to say, about the same period. The climate of the Northern States, less favorable to the 
constitution of the natives of Africa than the Southern, proved alike unfavorable to their 
propagation and to the increase of their numbers by importation. 2 Tucker’s Blackst. 
App. 33. Their numbers and value gradually diminished in the Northern States, so 
that about, or soon after, the Revolution, it became comparatively easy and safe to pro- 
vide for the complete emancipation, gradually or otherwise, of those who still remained 
in servitude. 

In regard to the lawfulness of slavery, which is alluded to in the text, it may be sufficient 
to quote from the opinion of C. J. Marshall upon the subject of the slave-trade, as pre- 
senting alike sound and moderate views, (10 Wheat, 120:)—‘‘ That it is contrary to the 
law of nature will scarcely be denied; that every man has a natural right to the fruits 
of his own labor is generally admitted; and that no other person can rightfully deprive 
him of those fruits, and appropriate them against his will, seems to be the necessary 
result of this admission. But from the earliest times war has existed; and war confers 
rights in which all have acquiesced. Among the most enlightened nations of antiquity, 
one of these was that the victor might enslave the vanquished. ‘his, which was the 
usage of all, could not be pronounced repugnant to the law of nations, which is cer- 
tainly to be tried by the test of general usage. ‘That which has received the assent of all 
must be the law of all. Slavery, then, has its origin in force; but, as the world has agreed 
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tics.(g) The contract between them and their masters arises upon the hiring. 
If the hiring be general, without any particular time limited, the law construes 
it to be a hiring for a year;(/) upon a principle of natural equity, that the 
servant shall serve, and the master maintain him, throughout all the revolu- 
tions of the respective seasons, as well when there is work to be done, as 
when there is not:(g)(1o)but the contract may be made for any larger or 
smaller term. All single men between twelve years old and sixty, and mar- 
ried ones under thirty years of age, and all single women between twelve 
and forty, not having any visible livelihood, are compellable by two justices 
to go out to service in husbandry or certain specific trades, for the promotion 


(F) Co. Litt.42. (g) F. N. B. 168 


that it is a legitimate result of force, the state of things which is thus produced by gen- 
etal consent cannot be pronounced unlawful.’’ 

As tothe abstract morality of property in the service of a man, no matter how origi- 
nally acquired, wherever it is sanctioned by law, it is perhaps sufficient to observe that 
power or property in itself has 10 moral quality, is neither right nor wrong. It is the use 
or abuse of it which alone attaches responsibility in a moral point of view to the posses- 
sor. The expediency of the law permitting one or another species of power or property 
is another and entirely different question, depending upon other and different principles. 
No other view consists with the moral and political code of the Old Testament, or with 
the practical teachings of the New Testament on this subject. 

The laws of the Southern States, remarks Chancellor Kent, are doubtless as just and 
mild asis deemed by those governments to be compatible with the public safety, or with 
the existence and preservation of that species of property; and yet, in contemplation of 
their laws, slaves are considered in some respects, though not in criminal prosecutions, 
as things of property rather than persons, and are vendible as personal property. They 
cannot take property by descent or purchase, and all they hold belongs to the master. 
They cannot make lawful contracts, and they are deprived of civil rights. They are 
assets in the hands of executors, for the payment of debts, and cannot be emancipated 
by will or otherwise, to the prejudice of creditors. Their condition is more analogous 
to that of the slaves of the ancients than to that of the villeins of feudal times, both-in 
respect to the degradation of the slaves and the full dominion and power of the master. 
The statute regulations follow the principles of the civil law in relation to slaves, and 
are extremely severe; but the master has no power over life or limb; slaves are still re- 
garded as human beings, under moral responsibility as to crimes; and the severe letter 
of the law is softened and corrected by the humanity of the age and the spirit of 
Christianity. 2 Kent’s Com. 253.—SHARSwooD. Slavery was one of the potent 
factors that brought about the civil war which lasted from 1861-to 1865. The ques- 
tions involved have been settled by the final arbitrament of war. They have been 
washed out in blood. The slaves were emancipated and enfranchised asa result of the 
war, as will be seen by the following amendments to the Constitution of the United 

tates: . 
3 Article XIII., Section 1.—Neither slavery nor involuntary servitude, except as a pun- 
ishment for crime whereof the party shall aye ae duly convicted, shall exist within 
i tates, or any place subject to their jurisdiction. 
ee cle XV, Section eine Bent of SHE of the United States to vote shall not be 
denied or abridged by the United States, or by any State, on account of race, color, or 
yi condition of servitude. we 
Sete atintary servitude, in the United States, is abolished by constitutional amendment, 
except such as may be imposed as a punishment for crime. 22 Amer. and Eng. Ency. 
Law 795 (1893). See the thirteenth amendment to the U. S. Constitution. | 

(9) Smith Mas. and Serv., 83 (4 ed. 1886). For a discussion of the question of co-em- 
ploye’s negligence based upon the common law notion asset out in Blackstone, that in 
a certain sense a servant was a member of the employer’s family. See Railroad v. Keary, 
3 O. S. 221-223 (1854). In the ordinary contract of domestic service the servant can end 
the contract by a month’s notice, and the master by a like notice or the payment of one 
amonth’s wages. Anson Contracts 351 (2 Am. fr. 4 Eng. Ed. 1887). Where a servant 
employed for a stated period is discharged before its close, he must not sue for his wages, 
but for damages for the breach of the contract. Weed v. Burt, 78 N. Y. 191 (1875). See 
also Alexander v. Americus, 61 Ga. 36 (1878). As to the relation of master and servant, 
; : 1882). F y PS 
eb) This eine ee not apply to domestic servants in general. On the hiring of a 
menial servant, no particular time is limited for his remaining 1n the service, though 
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of honest industry; and no master can put away his servant, or servant leave 
his master, after being so retained, either before or at the end of his. 

*426] term, without a quarter’s warning; unless upon *reasonable cause, 
to be allowed by a justice of the peace:(/#)(11) but they may part by 

consent, or make a special bargain. (12) . 

2. Another species of servants are called apprentices, (from apprendre, to 
learn, ) and are usually bound for a term of years, by deed indented or 10- 
dentures, to serve their masters, and be maintained and instructed by 
them.(13) This is usually done to persons of trade, in order to learn their 
art and mystery; and sometimes very large sums are given with them, asa 
premium for such their instruction: but it may be done to husbandmen, nay, 
to gentlemen, and others. And(z) children of poor persons may be appren- 
ticed out by the overseers, with consent of two justices, till twenty-one years 
of age, to such persons as are thought fitting; who are also compellable to 


(A) Stat. 5 Eliz. c. 4. other statutes. The 32, c. 57; 33, c. 55; 42, cc. 46 and’ 

(4) Stat. 5 Eliz.c.4. 43 Hliz.c.2. 1 Jac. I. ¢. 26. 73; 51, ¢. 80; 54, ec. 96 and 107; 56, c. 139; all Geo. III.; 
7 Jac. I.c.8. 8&9 W.andM.c. 30. 2& 3 Anne, c. and 1 and 2, c. 42; and 4, c. 34; statutes of his present 
6. 4Anne,c.19. 17 Geo. II.c.5. 18 Geo. III. c. 47 majesty’s reign. These, together with the cases, are 
Apprentices enter into the enactments of numerous amply abridged in Chetwynde’s Burn’s Justice. 


there is an express contract to pay at the rate of a certain sum per annum; and yet, not- 
withstanding this, we find instances of servants engaged under such a hiring, recovering 
for wages before the expiration of the year, which could not be the case if the hiring was 
for an entire year; for if the contract were for a year’s service, the year’s service must 
be completed before the servant could sue for his wages. See 2 Stark. 257. 3 Mod. 153 
Salk. 65. S.C. 6T.R. 320, S. P.; also the case of Writh. v. Viner, in Vin. Abr. vol. 3, 
p. 8, tit. Apportionment, per Ashurst, J., in Cutter v. Powell, 6T. R. 326. ‘‘ With regard 
to the common case of a hired servant, such a servant, though hired in a general way, 
is considered to be hired with reference to the general understanding upon the subject, 
that the servant shall be entitled to his wages for the time he serves, though he do not 
continue in the service during the whole year.’’ Where there is an express contract 
that a month’s warning shall be given, or a month’s wages paid, such agreement is bind- 
ing, and, unless the master misconducts himself, or the servant be disobedient, must be 
observed. But where the hiring is general, there is no implication that any warning shall 
be given, and either party may determine the service at any time. It is however 
reported to have been decided by lord Kenyon at nisi prius, that if a servant be hired 
generally, and the master turn him away without warning or previous notice, and there 
is no fault or misconduct in the servant to warrant it, he ought to have the allowance of 
a month’s wages. 3 Esp. Rep. 235.—CHITTY. 

(11) Servants in husbandry are frequently hired by the year, from Michaelmas; and 
this is an entire hiring. 2 Stark. 257. 

It should seem the master is justified in dismissing a servant of this description, if he 
disobey his orders, or be guilty of other misconduct, without going before a justice of 
the peace; (2 Stark. 356. Cald. 14;) as if the master, just before the servant’s usual hour 
of dinner, order the servant to take his horses to a small distance before he dines, and 
the servant refuse, and afterwards does not submit; such servant cannot recover any 
proportion of his wages. 2 Stark. 256. So ifasingle female, yearly servant, at any time 
during the year appear with child, the master may turn her away. Cald. 11, 14. Soifa 
servant repeatedly sleep out at night without leave. 3 Esp. R. 235.—Currry. A servant 
under a previous contract of service, cannot enlist as a soldier and thus free himself from 
his engagement. Macdonnell v. Dixon, 13 Fac. Dec. 451 (Scotch) 1805. 

(12) The provisions of the English statutes have not been adopted in this country. It 
depends upon the contract of the parties, or, in the absence of that, upon the custom of 
the country, what notice shall or may be given by either. Ifthe servant hired fora defi- 
nite term leaves the service before the end of it without reasonable cause, or is dismissed 
for such misconduct as justifies it, he loses his right to wages for the period he has. 
served. A servant so hired may be dismissed by the master before the expiration of the 
term either for immoral conduct, wilful disobedience, or habitual neglect. If hired to 
labor for a specific time, and he serves part of the time, and is disabled by sickness, or 
otber cause, without fault on his part, he is entitled to be paid pro rata. Such, too, 
seems to be the case whenever the. contract is put an end to by mutual consent. 2 Kent’s 
ae and SAS rN 

13) Binn’s Jus. (Io ed. Bright. 18 164. Edwards on Bail. 323, note : 2 
I Barb. Per. & Prop. 269 (a500% ae sat Meee 
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take them; and it is held that gentlemen of fortune, and clergymen, are 
equally liable with others to such compulsion;(#) (14) for which purposes 
our statutes have made the indentures obligatory, even though such parish- 
apprentice be a minor.(7) Apprentices(15) to trades may be discharged on 
reasonable cause, either at the request of themselves or masters, at the quar- 
ter-sessions, or by one justice, with appeal to the sessions,(7) who may, by 
the equity of the statute, if they think it reasonable, direct restitution of a 
ratable share of the money given with the apprentice:() and parish-appren- 
tices may be discharged in the same manner, by two justices.(o) But if an 
apprentice, with whom less than ten pounds hath been given, runs away from 
his master, he is compellable to serve out his time of absence, or make satis- 
faction for the same, at any time within seven years after the expiration of 
his original contract. ( 4) (16) 

3. A third species of servants are laborers, who are only hired by 
the day or the week, and do not live zztra menia, as *part of the [427 
family;(17) concerning whom the statutes before cited(g) have made 
many very good regulations: 1. Directing that all persons who have no visi- 
ble effects may be compelled to work. 2. Defining how long they must con- 
tinue at work in summer and in winter. 3. Punishing such as leave or 
desert their work. 4. Empowering the justices at sessions, or the sheriff of 
the county, to settle their wages; and, 5. Inflicting penalties on such as 
either give, or exact, more wages than are so settled. 

4. There is yet a fourth species of servants, if they may be so called, being 
rather in a superior, a ministerial, capacity; such as stewards, factors, and 
bailiffs: whom, however, the law considers as servants pro tempore, with 
regard to such of their acts as affect their master’s or employer’s property. (18) 
Which leads me to consider, — 

IJ. The manner in which this relation of service affects either the master 
or servant. And, first, by hiring and service for a year, or apprenticeship 
under indentures, a person gains a settlement in that parish wherein he last 
served forty days.(7) In the next place, persons serving seven years as 
apprentices to any trade, have an exclusive right to exercise that trade in any 
part of England.(s) This law, with regard to the exclusive part of it, has 


k) Salk. 57, 491. (p) Stat. 6 Geo. III. ce. 26. 

iy Stat. 5 Eliz.c.4. 48 Eliz.c.2. Cro. Car. 179. q ae 5 ee 4. 6 Geo. II. c. 26. 
t. 5 Eliz. c. 4. r) See page 364. 

tm ga ‘ (s) Stat. 5 Eliz. c. 4 331. 


n) Salk. 67. 
3 Stat. 20 Geo. II. c. 19. 


(14) The parish officers, with the assent of two justices, may bind a parish apprentice 
to a person who resides out of the parish, if he occupies an estate in the parish, (3 T. R. 
107, ) or to partners who reside out of the parish, though some of the partners are resi- 
dent upon the partnership property within the parish. 7 T. R. 33.—CHRISTIAN. 

(15) See upon this classification of Blackstone. 14 Amer. & Eng. Ency. Law, 746 
SA alee for personal service cannot in general be specifically enforced. But in 
the case of apprentices provision is made for it in the statute law, and the mode and pro- 
cess of its enforcement. The power of the master is derived from that of the parent. The 
contracts of soldiers and sailors may, in like manner, by virtue of statutes, be specifically 
enforced; provisions which evidently spring from national policy. : 

A free woman of color, above twenty-one years of age, bound herself by indenture, for 
a valuable consideration, to serve the obligee as a menial servant of twenty years; held 
that a specific performance of the contract could not be enforced, and that upon a writ 
of habeas corpus she had a right to be discharged from custody. Mary Clark’s case, 1 

. 122.—SHARSWOOD. j ‘ 
ACES 51; Heygood v. State 59 Ala. 51 (1862); Long v. Simmons 64 Wis. 529 
(1885); 14 Am. & Eng. Enc. of Law, 750. 

(18) Meecham on Agency, 4 (1889). 
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by turns been looked upon as a hard law, or as a beneficial one, according to 
the prevailing humor of the times; which has occasioned a great variety of 
resolutions in the courts of law concerning it; and attempts have been 
frequently made for its repeal, though hitherto without success.(19) At 
common law every man might use what trade he pleased; but this statute 
restrains that liberty to such as have served as apprentices: the adversaries 
to which provision say, that all restrictions, which tend to introduce monop- 
olies, are pernicious to trade: the advocates for it allege, that unskilfulness 

in trade is equally detrimental to the public as monopolies. This 
*428] reason indeed only extends to such trades, *in the exercise whereof 

skill is required. But another of their arguments goes much further; 
viz., that apprenticeships are useful to the commonwealth, by employing of 
youth, and learning them to be early industrious; but that no one would be 
induced to undergo a seven years’ servitude, if others, though equally skil- 
ful, were allowed the same advantages without having undergone the same 
discipline: and in this there seems to be much reason. However, the reso- 
lutions of the courts have in general rather confined than extended the 
restriction. No trades are held to be within the statute but such as were in 
being at the making of it:(¢) for trading in a country village, apprenticeships 
are not requisite:(z) and following the trade seven years without any effec- 
tual prosecution, either as a master or a servant, is sufficient without an 
actual apprenticeship. (zw) 

A master may by law correct his apprentice for negligence or other mis- 
behavior, so it be done with moderation:(x) though, if the master or master’s 
wife beats any other servant of full age, it is good cause of departure. (_y) (20) 
But if any servant, workman, or laborer, assaults his master or dame, he 

e 


(t) Lord Raym. 514. (x) 1 Hawk. P.C. 130. Lamb Hiren. 127. Cro. Car. 

(uw) 1 Ventr. 51. 2 Keb. 583. 179. 2 Show. 289. 

(w) Lord Raym. 1179. Wallen qui tam ve. Holten. (y) F. N. B. 168. Bro. Abr. ¢ Labourers, 51. Tres- 
Tr. 33 Geo. II. (by all the judges.) pass. 349. 


(19) It was finally repealed by stat. 54 Geo. III. c. 96. 

(20) But he cannot delegate that authority to another. 9g Co. 76. Where a master in 
correcting his servant causes his death, it shall be deemed homicide by misadventure; 
yet if in his correction he be so barbarous as to exceed all bounds of moderation, and 
thereby occasion the servant’s death, it is manslaughter, at least; and if he make use of 
an instrument improper for correction, and apparently endangering the servant’s life, it 
ismurder. Hawk. b. 1, c. 29,s. 5. And if the servant depart out of his master’s ser- 
vice, and the master happen to lay hold of him, yet the master in this case may not beat 
or forcibly compel his servant against his will to remain or tarry with him or do his 
service; but either he must complain to the justices of his servant’s departure, or he may 
have an action of covenant against the third person who covenanted for his faithful 
services. Dalt. c. 121, pp. 281, 282. These observations do not apply to domestic ser- 
vants. It is an indictable offence in a master to neglect supplying necessaries to an 
infant servant, or apprentice, unable to provide for itself. Russell & R. Cro. C. 20. 2 
Camp. 650. 1 Leach, 137.—CHITTry. 

A master may correct his apprentice while in his service, asa parent may correct his 
child. McNight v. Hagg, 3 Brevard (S. C.) 204 top page (1812). Binn’s Jus. (10 ed. 
Bright. 1895) 167. It is conceived, notwithstanding passages which may be found in 
books apparently to the contrary, that no master would be justified by the law of Eng- 
land even in moderately chastising a hired servant of full age for dereliction of duty; 
and that where the books speak of a master being justified in moderately chastising his 
servant or apprentice, they must be taken to apply only to ihe case of a servant or appren- 
tice under age; and the only civil remedies a master has for idleness, disobedience 
or other dereliction of duty, or breach of contract on the part of a servant are, to 
bring an action against him, or as Puffendorf expressed it, ‘‘to expel the lazy drone from 
his family and leave him to his own beggarly condition.’’? The circumstances which 
justify the discharge of a servant will also justify the non-payment of his wages. I 
po 3 a of Master and Serv. (4th Eng. ed.) 123. The Law of Master and Servant; 
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shall suffer one year’s imprisonment, and other open corporal punishment, 
not extending to life or limb. (2) (21) 


By service all servants and laborers, except apprentices, become entitled to 
wages: according to their agreement, if menial servants; or according to the 


(z) Stat. 5 Eliz. ¢. 4. 


5 (21) This law has since been repealed. Chitty’s Eng. Stats. vol. 3, title Crim. 
Law. 

To prevent masters being imposed on by the giving of false characters, the 32 Geo. III. 
¢. 56 was passed to punish servants and others obtaining and giving such characters. By 
this act a penalty is imposed on a person falsely personating his master or mistress, or 
his or her agent, or falsely asserting a servant to have been retained for other than the 
actual period or capacity, or falsely asserting that a servant left or was discharged from 
any service at other than the actual time, or falsely asserting that he had not been hired 
in any previous service, or offering as servant pretending to have served in any service in 
which he has not served, or offering as servant with a forged certificate of character, or 
falsely pretending not to have been hired in any previous service. 

As a general rule, a servant who receives reward for his services is bound to observe 
with care and diligence the interests of his master, and must exert the same vigilance and 
attention his master would have done. 5B. & A. 820. 5 Rep. 14. 1 Leon. 88. Moore, 
244. He must adhere to the reasonable orders and instructions of his master, and the 
neglect so to do will render him responsible for the consequence, and the mere intention 
of doing a benefit for his master will furnish him no excuse for any injury that may 
arise from a deviation from his specific instructions. Dyer, 161. 1 Hen, Bla. 159. 
Malyne, 154. 4 Camp. 183. A servant acting without reward is bound only to take the 
same care in the management of his master’s concerns as a responsible attention to his 
own affairs would dictate to him in the management thereof; and a gratuitous servant 
without reward is not liable fora mere non-feasance. 2 Lord Raym. 909. 5 T. R. 143. 
1 Esp. Rep. 74. Aservant is not liable for the loss of goods by robbery, if without his 
faite ks LhStaO: ; 

At common law, where goods are delivered to a servant for a specific purpose, he may 
commit larceny by appropriating them to his own use, for his possession is still in law 
that of his master. See 1 Leach, 251. 2 Leach, 699, 870. Besides this, by the 21 Hen. 
VIII. c. 7, servants withdrawing with goods of their master’s, worth 4os., are deemed 
felons, if such goods have been intrusted with them to keep. In the 2d section there is 
a saving for apprentices during apprenticeship, and offenders not eighteen years old. 
The defendant must be a servant at the time of delivery and running away, to render 
them offenders within the meaning of this act. Dyer, 5. Hawk. b. I, c. 33, s. 13. East, 
PaCw562a Dalte C150: : ; 

But these laws only apply where the goods were intrusted to a servant by his master, 
and not where the servant does not so obtain them. Thus, at common law a cashier of 
the bank could not be guilty of felony in embezzling an India bond which he had re- 
ceived from the court of chancery and was in his actual as well as constructive possession. 
t Leach, 28. So, if a clerk received money of a customer, and, without at all putting it 
in the till, converted it to his own use, he was guilty only of a breach of trust; though 
had he once deposited it, and then taken it again, he would have been guilty of felony. 
2 Leach, 835. This doctrine occasioned the 39 Geo. III. c. 85, which declared embezzle- 
ment by every kind of servant in the course of their particular employment to be felonious 
stealing, and punished it with transportation for seven years. a 

Workimen in particular trades specified in the 22 Geo. II. c. 27, purloining, secreting, 
selling, pawning, exchanging, etc., materials, etc., of manufacturer; or tools, etc. (17 Geo. 
III. c. 56) are by the former act liable to punishment: so by 22 Geo, II. c. 27, s. 7, and 
17 Geo. III. c. 56, s. 7, 16, such workmen, not returning materials not used up in eight 
days, if required, or (by sec, 8) neglecting to work up materials for eight days succes- 
sively, or taking fresh materials, or employ eight days before work completed, are liable 
a ene the higher importance of property under the care of great public com- 

anies, it has been protected by yet severer provisions. The 53 Geo. III. c. 59, s. 1, 
inflicts a punishment on servants embezzling money issued for public services, or for 
fraudulently applying it to other than public services, or on revenue officers making a 

ted by them as such, (id. sec. 2:) so by 52 Geo. III. c. 63, s. 
false statement of sums collec y ; > 
1 & 2, embezzling securities for money or stock, or orders for payment of money, or ot 
effects deposited with bankers or Been me of money so deposited for investment in the 
ial purpose, is punished. : ; 
Be care owe aes este in the post-office have no special property te 
detters committed to their charge which may prevent their stealing them from amounting 
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appointment of the sheriff or sessions, if laborers or servants in husbandry: 
for the statutes for regulation of wages extend to such servants only;(a@) it 
being impossible for any magistrate to be a judge of the employment of 
menial servants, or of course to assess their wages. (22) 

III. Let us, lastly, see how strangers may be affected by this rela- 
*429| tion of master and servant: or how a master may *behave towards 
others on behalf of his servant; and what a servant may do on behalf 

of his master. ; 
And, first, the master may maznfain, that is, abet and assist his servant in 
any action at law against a stranger:(23) whereas, in general, it is an offence 
against public justice to encourage suits and animosities by helping to bear 
the expense of them, and is called inlaw maintenance.(4) <A master(24) also 
may bring an action against any man for beating or maiming his servant (25) 
but in such case he must assign, as a special reason for so doing, his own 
damage by the loss of his service, and this loss must be proved upon the 


(a) 2 Jones, 47. (b) 2 Roll. Abr. 115. 


to larceny. 1 Leach, 1. But now the offence of stealing letters or their contents, or 
buying or receiving the latter, is provided against by the 52 Geo. III. c. 143, 8. 2, 4.— 
CHITTY. 

(22) The statutes authorizing the interference of the magistrate in such matters are 
repealed by stat. 53 Geo. III. c. 4o. 

The amount of wages to menial servants must depend on the contract between them 
and the master. In general, a contract to pay a sum certain per annum, in consideration 
of services to be performed, is an entire contract, and without a full year’s service, or 
readiness to perform such service, no part of the salary can be demanded; but in the case 
of a servant hired in the general way, though hired expressly at so much per annum, he 
is considered to be hired with reference to the general understanding on the subject, viz. 
that he shall be entitled to his wages for the time he shall serve, though he do not con- 
tinue in the service during the whole year, and if he die before the end of the year his 
personal representatives will be entitled to a proportionable part of the wages due to him 
at the time of his death. See note 5, azte. 67T. R. 320. Worth v. Vines, in Vin. Ab. 
vol. 3, p. 8, tit. Apportionment. 3 Mod. 153. Salk. 65. S.C. 2Stark.257. Butif the 
contract be expressly for a year’s service, and not at so much per annum, the year must 
be completed before the servant is entitled to be paid, (2 Stark. 257; though indeed the 
servant might sue the master for refusing to continue him in his service. By the late 
bankrupt act, 6 Geo. IV. c. 16, s. 48, a servant is to be paid six months’ wages in full 
under the commission, and may prove for the residue. 

It is a general rule that if there has been no beneficial service there shall be no pay; 
but if some benefit, however slight, has been derived, though not to the extent expected, 
this shall go to the amount of the plaintiff’s demand, leaving the defendant to his 
action for negligence. 3 Stark.6. 1Camp. 39, 190. 7 Hast, 484. But if an auctioneer 
employed to sell an estate is guilty of negligence, whereby the sale becomes nugatory, 
he is not entitled to any compensation for his services (3 Camp. 451;) and a factor or 
agent is not entitled to any salary where he acts against the interest of his principal, or 
with misconduct. 1 Com. on Contr. 271, 4, s. 8. Bro. P. C. 399, Svo edition. 8 Ves. 
371. II Ves. 355- 3 Camp. 451. 3 Taunt. 32. But it has lately been decided that 
ene sed is entitled to a commission, though the sale he made be ineffectual. 3 

ark. 61. 

A servant cannot maintain an action against his master for not giving him a character. 
3 Esp. 201. If the master gives a character which is false and slanderous, the servant 
might sue the master for it; but a master who honestly and fairly gives the real and true 
character of a servant to one who asks his character under pretence of hiring him, is not 
liable to an action for so doing. Bull. N. P. 8. 17. R.110. But if done maliciously, 
and with an intent to injure a servant, it is otherwise. 3B.& P. 587. The law will in 
general presume that a servant has, in the ordinary course of his business, performed his 
duty; and therefore a servant in the habit of daily or weekly accounting for money 
received for his master will be presumed to have paid over money received, 3 Camp. Io. 
I Stark. 136.—CHITTY. 
ie Ex parte Meason, 5 Binn. (Pa.) 111 (1813). 

(24) A father or any one standing zm loco parentis is regarded as master of the daughter 
for the purpose of maintaining this action. 

(25) Moran v. Dawes 4 Cowen (N. Y.) 413 (1825); Binn’s Justice (roth ed.) 715. 
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trial.(c)(26) A master likewise may justify an assault in defence of his 
servant,(27) and a servant in defence of his master:(d) the master, because 
he has an interest in his servant, not to be deprived of his service; the servant, 
because it is part of his duty, for which he receives his wages, to stand by 
and defend his master.(¢)(28) Also if any person do hire or retain my 
servant, being in my service, for which the servant departeth from me and 
goeth to serve the other, I may have an action for damages against both the 
new master and the servant, or either of them; but if the new master did not 
know that he is my servant, no action lies;(29) unless he afterwards refuse 
to restore him upon information and demand.(/) ‘The reason and founda- 
tion upon which all this doctrine is built, seem to be the property that every 
man has in the service of his domestics; acquired by the contract of hiring, 
and purchased by giving them wages. (30) 


(c) 9 Rep. 113. parent for his child, and a husband or father for the 
et 2 Roll. Abr, 546. chastity of his wife or daughter. 
e) In like manner, by the laws of king Alfred, c. (f) F. N. B. 167, 168. 


38, a servant was allowed to fight for his master, a 


(26) Trespass, or trespass on the case, lies by a master for debauching his female 
servant; and in such action the slightest acts of service are sufficient to establish the rela- 
tion of master and servant. Moran v, Dawes, 4 Cowen, 412.—-SHARSWOOD. 

(27) The case of Tickell v. Read (Lofft, R. 215,) obviated all previous doubts upon 
these positions.—CHITTy. 

(28) Certain it is that a servant may justify a battery as committed in defence of his 
master, that is, he may do anything in his master’s defence which his master, himself, 
might do. And on the other hand, notwithstanding some doubts in the books a master 
may justify a battery as committed in defence of his servant. For example: The plaintiff 
attacks the defendant’s servant, whereupon the defendant assists his servant to the 
extent of repelling the attack, and no further. The defendant is not liable. Tickell v. 
Read supra. 

(29) The master is entitled to the earnings of his apprentice whether the person 
employing him, did or did not know he was such apprentice. James v. Le Roy, 6 John. 
Wee Y.) 276 (1810). Wood, Master and Serv. 25 (1877). See also as to father, etc., suing 

or loss of service of a daughter debauched, 2 Wend. 459; 18 N. Y. 45; 86 Pa. 358; 
Blogge v. Isley, 127 Mass. 191 (1879); 1 Noice v. Brown, 39 N. J. 569 (1877). 

(30) In addition to these observations of the learned commentator, it may be as well 
here to observe that in general all contracts entered into by a party through the inter- 
vention of a servant or agent properly authorized, may be taken advantage of by him. 
Paley, 225. And though in point of law the master and servant, or principal and agent, 
are considered as one and the same person, yet the master or principal is the person who 
should be regarded in the entering into, and execution of, such contracts; but though a 
servant depart from his authority so as to discharge the master, or the servant does not 
disclose his master’s name, yet the latter may in general adopt the contract, if he think 
fit, and sue forany breach ofit. 3M. & S. 362. 7T.R. 359. 2Stark. 443. But there 
must in all cases exist some degree of authority. Bull. N. P. 130. 1 Moore, 155. I 
Burr. - 

If Be prcnine earn any thing, the master is entitled toit. 1 Salk. 68. 6 Mod. 69. 
Co. Litt. 117, a. n.; and see Cro. Eliz. 638, 661, 746. And an owner of a ship is entitled 
to all the earnings of his captain, however irregularly obtained. 3 Camp. 43. And see 
Gilb. Evid. 94, ed. 1761. 1 Stra. 595,S. C. 2 Stra. 944,S. P. A master may also sue 
in trespass or case for the consequential damages of seducing his servant. Peake, C. N. 
P.55. 27T.R. 167. 6 Hast, 390. 3 Wils, 18. 2N.R. 476. Slight evidence of acts of ~ 
service will be sufficient. 27. R.168, Peake, N. P. 55. It is not essential to support _ 
this action that the defendant knew of the party seduced being plaintiff’s servant. . 
Peake, N. P. 55. Peake, Law of Ev. 334. Willes, 557. So an action on the case may 
be maintained against a person who continues to employ the master’s servant after 
notice, though the defendant did not procure the servant to leave his master, or know - 
when he employed him that he was the servant of another. 6T.R. 221. 5 East, 39, n. 
A master may bring an action on the case for enticing away his servant or apprentice, _ 
knowing him to be such. 6 Mod. 182. _ Peake, C. N. P. 55. Peake, Law Evid. 334. 
Bac. Abr. tit. Master and Servant, O. 3. Bla. Rep. 142. Cowp. 54. And the defendant 
cannot avail himself of any objection to the indenture of apprenticeship or contract of 
hiring. 2H. Bla. 511. 77.R.310,1,4. 1 Anst. 256. But no action can be maintained 
for harboring an apprentice as such, if the master to whom he was bound was then not a 
housekeeper, and of the age of twenty-four years. 4 Taunt. 576. And a master cannot 
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As for those things which a servant may do on behalf of his master, they 
seem all to proceed upon this principle, that the master is answerable for the 
act of his servant, if done by his command, either expressly given or implied: 

nam gui facit per alium,(31) facit per se.(g)(32) Therefore, if the 
*430] servant commit a trespass by the command or encouragement of his 

master, the master shall be guilty of it: though the servant is not 
thereby excused, for he is only to obey his master in matters that are honest 
and lawful.(33) If an innkeeper’s servants rob(34) his guests, the master 
is bound to restitution:(4) for as there is a confidence reposed in him, that 
he will take care to provide honest servants, his negligence is a kind of 
implied consent to the robbery;(35) zam, gui non prohibit, cum prohibere 
possit jubet.(36) So likewise if the drawer at a tavern sells a man bad wine, 
whereby his health is injured,(37) he may bring an action against the 
master:(z) for although the master did not expressly order the servant to 


4 Inst. 109. (i) 1 Roll. Abr. 95. 
4 Noy’s Max. c. 43. 


maintain an action for seducing his servant after the servant has paid him the penalty 
stipulated by his articles for leaving him. 3 Burr. 1345. 1 Bla. Rep. 387. The master 
may, in these cases, waive his action for the tort, and sue in assumpsit for the work and 
labor done by his apprentice or servant against the persons who tortiously employed him. 
je Aehebohe, Be, ZY MNES Red S) ili, Sy, Jee 

If any injury be committed to goods in the possession of a mere servant, yet if the 
master have the right of immediate possession he may sue. 2Saund. 47. 77. R. 12. 

In general a mere servant with whom a contract is made on the behalf of another 
cannot support an action thereon, (2M. & S. 485, 490. 3B. & P. 147. 1H. Bla. 84. 
Owen, 52. 2 New Rep. 4II,a. 2 Taunt. 374. 3 B.&A.47. 5 Moore, 279;) but when 
a servant has any beneficial interest in the performance of the contract for commission, 
etc., as in the case of a factor, auctioneer, etc., (I T. R. 112. 1M. &S. 147. 1H. Bla. 
81. 7 Taunt. 237. 2 Marsh. 497,S.C. 6 Taunt. 65. 4 Taunt. 189,) or where the con- 
tract is in terms made with him, (3 Camp. 329,) he may sustain an action in his own 
name, in each of which cases, however, the master might sue, (1 H. Bla. 81. 77T.R. 
359,) unless where there is an express contract under seal with the servant to pay him, 
when he alone can sue. I M. & S. 575. 

In general a mere servant, having only the custody of goods, and not responsible over, 
cannot sue for an injury thereto, (Owen, 52. 2 Saund. 47, a. b. c. d.;) but if the servant 
have a special property in the goods, as a factor, carrier, etc., for commission, he may. 
2 Saund. 47, b.c.d. 2 Vin. Abr. 49. 1 Ves. Sen. 359. 1B. & A. 59.—CHITTY. 

31) [For he who does a thing by the agency of another, does it himself. ] 

32) A railroad company was held liable in damages for the arrest and imprisonment 
of a passenger through a mistake in identity by the conductor. Gillingham v. O. River 
R.R. Co., 35 W. Va. 593 (1891). 

(33) A railroad agent directed by the superintendent not to deliver any goods to 
persons who had gone into the Federal lines, was held guilty of the conversion of the 
hee which he thereby refused to deliver. Elmore v. Brooks, 6 Heisk. (Tenn.) 48 

1871). 

( yy The failure of a guest as per notice to him to deposit his watch and personal 
valuables at the office, will not release the innkeeper for their loss by theft. Profilet 
v. Hall, 14 La. An. 526 (1859). 

- [For he who does not forbid a crime while he may, sanctions it.] 

36) It has been long established law that the innkeeper is bound to restitution if the 
guest is robbed in his house by any person whatever, unless it should appear that he was 
robbed by his own servant, or by a companion whom he brought with him. 8 Co. 33. 
And where an innkeeper had refused to take the charge of goods because his house was 
full; yet he was held liable for the loss, the owner having stopped as a guest, and the 
goods being stolen during his stay. 5 T. R. 273.—CHRISTIAN. 

_But the innkeeper may be discharged of this general liability by the guest taking upon 
himself the care of his goods, or, having noticed circumstances of suspicion, neglects to. 
exercise ordinary care in securing his property. 4 M. & S.306. Holt. C.N. P. 209. I 
Bar. & A. 59.—CHITTY. One renting houses, with board, lodging, and entertainment 
at a watering place to visitors, is not a tavern-keeper under the Act of 1791. Bonner v. 
Wellborn, 7 Cobb (Ga.) 334 (1849). Story on Bailment, 437 (9 ed. 1878). 

(37) Thomas v. Winchester, 6 N. Y. 397 (1851). 
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sell it to that person in particular, yet his permitting him to draw and sell-it 
at all is impliedly a general command. (38) 

In the same manner, whatever a servant is permitted to do in the usual 
course of his business, is equivalent to a general command. If I pay money 
to a banker’s servant, the banker is answerable for it: if I pay it to a clergy- 
man’s or a physician’s servant, whose usual business it is not to receive 
money for his master, and he embezzles it, I must pay it over again. If a 
steward lets a lease of a farm, without the owner’s knowledge, the owner 
must stand to the bargain; for this is the steward’s business.(39) A wife, a 
friend, a relation, that use to transact business for a man, are guoad hoc his 
servants; and the principal must answer for their conduct: for the law implies, 
that they act under a general command; and without such a doctrine as this 
no mutual intercourse between man and man could subsist with any tolerable 
convenience. If I usually deal with a tradesman by myself, or constantly 
pay him ready money, I am not answerable for what my servant takes up 
upon trust; for here is no implied order to the tradesman to trust my servant; 
but if I usually send him upon trust, or sometimes on trust and sometimes 
with ready money, I am answerable for all he takes up;(40) for the trades- 
man cannot possibly distinguish when he comes by my order, and when 
upon his own authority.(£)(41) 


(k) Dr. and Stud. d. 2, ec. 42. Noy’s Max. c. 44. 


(38) See as to liability of innkeeper DeWitt v. Claghorn, 23 Vt. 177 (1851). Clary v. 
Meley, 49 Vt. 55 (1876). 

(39) A master is also responsible for torts of his servant, done with a view to the fur- 
therance of the master’s business, whether the same be done negligently, wantonly or 
even wilfully, but within the scope of hisemployment. Am. and Eng. Enc. of Law, vol. 
TA Paoli: 

Pe The master is liable for the acts of his servants while in his actual employ, unless 
the party injured know that they are absolutely contrary to the master’s command. 
Thomas Univ. Juris. 84 (1829); Browne Actions of Law, 174 (1843). A father paying for 
goods bought by his son on credit, was held liable for a subsequent bill thus contracted, 
although he had forbidden his son to contract further debts. The father failed to forbid 
the tradesman to sell hisson. Bryan v. Jackson, 4 Day (Conn.) 291 (1822). _ 

(41) It is a general rule of law, that all contracts made by a servant within the scope 
of his authority, either express or implied, bind the master; and this liability of the 
master is not founded on the ground of the master being pater familie, but merely in 
respect of the authority delegated to the servant. See 3 Wils. 341. 2 Bla. Rep. 845. 
Com. Dig. tit. Merchant, B. C. Bac. Abr. tit. Master and Servant, 3 Esp. Rep. 235. 

Much difficulty is experienced in practice in the application of this rule, on the ques- 
tion as to what amounts to a servant’sacting within the authority delegated tohim. The 
main point to be attended to in the decision of this, is to consider whether the servant 
was acting under a special or a general authority. A special agent or servant is one who 
is authorized to act for his master only in some particular instance: his power is limited 
and circumscribed. A general servant or agent is one who is expressly or impliedly 
authorized by his master to transact all his business, either universally or in a particular 
department or course of business. A master is not liable for any acts of a special agent 
or servant unconnected with the object of the employment, but he is liable for the acts 
of a general agent or servant within the scope of his employment, and this even though 
the master may have expressly forbidden the particular act for which he is sought to be 
rendered liable. Thus, if a master engage a servant to take care of the goods, and the 
servant sell them, the selling of the goods being totally unconnected with the object for 
which the servant had them, the sale would not bind the master. So where the chaise 
of the master had been broken by the negligence of his servant, and the servant desired 
the coachmaker, who had never been employed by the master to repair it, 1t was held 
that the master was not liable for such repairs. 4 Esp. 174. So when the master is in 
the habit of paying ready money for articles furnished in certain quantities to his family, 
if the tradesman delivers other goods of the same sort to the servant upon credit without 
informing the master of it, and the latter goods do not come to the master’s use, he is 
not liable. 3 Esp. 214. 1 Show. 95. Peake, N. P. ©. 47. 5 Esp. 76. But, on the other 
hand, if a servant is employed to sell a horse, and he sells it with a warranty, the master 
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*431] *If a servant, lastly, by his negligence does any damage to a 


would be liable for a breach of the warranty, because the act of warranty was connected 
with the act of sale, and within the scope of the servant’s authority, even though he had 
received express directions not to make the warranty. See 3 J. R. 737. 5 Esp. 75. FE 
Camp. 258. 3 Esp. 65. 3B. &C. 38. 4 D. & R. 648, S.C. 15 East, 38. If a servant 
usually buys for his master on credit, and the servant buys some things without the 
master’s order, the master will be liable; for the tradesman cannot possibly distinguish 
when the servant comes by order for him or not. Stra. 506. 3 Esp. N. P. Rep. 85, 114. 
1 Esp. Rep. 350. 4 Esp. 174. Peake, C. N. P. 47. ; } 

In general, if a party acting in the capacity of a servant or agent discloses that circum- 
stance, or it be known to the person with whom he contracted, such servant or agent 1s 
not liable for a breach of the contract (12 Ves. 352. 15 East, 62,66. Paley Princ. and 
Agent, 246,) even for a deceitful warranty, (3 P. Wms. 278,) if he had authority from his 
principal to make the contract. 3 P. Wms. 279; and see I Chit. on Pleading, 4 ed. 24. 
But if a servant or agent covenant under seal, or otherwise engage for the act of another, 
though he describe himself in the deed as contracting for, and on the behalf of, such 
other person (5 East, 148,) or he contract as if he were principal (Stra. 995. 1 B. Sores 
368. 3B. & A. 47. 2D. & R. 307. 1 B. & C. 160, S. C. 1 Gow. 117. I Stark. 14. 2 East, 
142,) he is personally liable, and may be sued, unless in the case of a servant contracting 
on behalf of government (1 T. R. 172, 674. _ 1 East, 135, 582;)so if a servant does not 
pursue the principal’s authority so as to charge the principal, he will be personally 
liable (1 Eg. Abr. 308. 3 T. R. 361;) or where he acts under an authority which he 
knows the master cannot give (Cowp. 565, 566;) so where a servant has been authorized 
by his master to do an act for a third party, and he is put in possession of every thing 
that will enable him to complete it, and he neglects so to do, he will be personally liable 
to the third person; as if a servant receives money from his master to pay A., and ex- 
pressly or impliedly engages to pay him, the latter may sue him on his neglect to pay it, 
for the servant is considered to hold it on the party’s account. 14 Hast, 590. 2 Roll. 
Rep. 441. 1 B. & A. 36. 1 J.B. Moore, 74. 3 Price, 58. 16 Vesey, 443. 5 Esp. 247. 
4 Taunt. 24. 1 Stark. 123, 143, 150, 372. I H. Bla. 218. But if the third party by his 
conduct shows he does not consider the servant as holding the money on his account, 
the agent will be discharged on properly appropriating the money to other purposes 
before he is called upon again by the the third party to pay it over. Holt. N. P. 372. 
There is a material distinction between an action against a servant for the recovery of 
damages for the non-performance of the contract, and an action to recover back a specific 
sum of money received by him; for when a contract has been rescinded, or a person has 
received money as servant of another who had no right thereto, and has not paid it over, 
an action may be sustained against the servant to recover the money; and the mere pass- 
ing of such money in account with his master, or making a rest without any new credit 
given to him, fresh bills accepted, or further sums advanced to the master in consequence 
of it, is not equivalent to the payment of the money to the principal (3 M. & S. 344. Cow- 
per, 565. Stra. 480;) but in general, if the money be paid over before notice to retain it, 
the servant is not liable, (Cowp. 565. Burr. 1986. Lord Raym. 1210. 4 T. R. 553. Stra. 
480. Bul. N. P. 133. 10 Mod. 23. 2 Esp. Rep. 507. 5 J. B. Moore, 105. 8 Taunt. 737,) 
unless his receipt of the money was obviously illegal, or his authority wholly void, 
(1 Camp. 396, 564. 3 Esp. Rep. 153. 1 Stra. 480. Cowp. 69. 1 Taunt. 359;) where per- 
sons received money for the express purpose of taking up a bill of exchange two days 
after it became due, and, upon tendering it to the holders and demanding the bill, find 
that they have sent it back protested for non-acceptance to the persons who endorsed it 
to them, it was held that such persons, having received fresh orders not to pay the bill, 
were not liable to an action by the holders for money had and received, when upon the 
bill’s being procured and tendered to them they refused to pay the money. 1 J. B. 
Moore, 74, and 14 East, 582,590. A person who asa banker receives money from A. to 
be paid to B. and to other different persons, cannot in general be sued by B. for his share, 
(1 Marsh. Rep. 132;) and an action does not lie against a mere collector, trustee, or 
receiver, for the purpose of trying a right in the principal, even though he has not paid 
over the money. 4 Burr. 1985. Paley, 261, and cases there cited. 1 Selw. N. P. 3 ed. 
78. 1 Camp. 396. I Marsh. 132. Holt, C. N. P. 641. An auctioneer and stakeholder 
who are considered as trustees for both parties, are bound to retain the money till one of 
them be clearly entitled to receive it; and if he unduly pay it over to either party not 
entitled to it, he will be liable to repay the deposit or stake. 5 Burr. 2639. But in a late 
case it has been held, that whilst the stake remains in the hands of the stakeholders 
either party may recover back from him his share of the deposit. 7 Price, 54. ; 

Servants of government are not in general personally liable, and an officer appointed 
by government avowedly treating as an agent for the public is not liable to be sued upon 
any contract made by him in that capacity, whether under seal or by parol, unless he 
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stranger, the master shall answer for his neglect:(42) if a smith’s servant 
lames a horse(43) while he is shoeing him, an action lies against the 
master, and not against the servant.(44) But in these cases the damage 
must be done, while he is actually employed in the master’s service; other- 
wise the servant shall answer for his own misbehavior.(45) Upon this 


make an absolute and unqualified undertaking to be personally responsible (1 T. Rep. 
172, 674. 1 Hast, 135. 3B. & A. 47. 2 J. B. Moore, 627,) and unless the public money 
actually passes through his hands or that of his agent, for the purpose, or with the intent, 
that it should be applied to the fulfilment of his fiduciary undertakings, he is not person- 
ally liable. 3 B. & B. 275. 3 Meriv. 758. 1 East, 135, 583. The Bank of England are 
the servants of the public, and liable as a private servant for any breach of duty. rR. & 
M. 52. 2 Bingham, 393. 

In some cases where there is no responsible or apparent principal to resort to, the 
agent will be liable; as where the commissioners of a navigation act entered into an 
agreement with the engineer they were held liable (Pal. 251. 1 Bro. Ch. Rep. sor. 
Hardr. 205;) and commissioners of highways are personally liable for work thereon, 
though the surveyor is not, (1 Bla. Rep. 670. Amb. 770;) and in some cases the agent 
alone can be sued, as where a seller chooses to give a distinct credit to a person known 
to him to be acting as agent for another, (15 East, 62;) and a sub-agent cannot sue the 
principal with whom he had no privity. 6 Taunt. 147. 1 Marsh. 500.—CuHIrry. 

(42) Young v. N. Y.C. R. R. Co., 30 Barb. (N. Y.) 229-34 (1859). Echols v. Dodd, 
20 Tex. 196 (1857). Burton v. P. W. & B.R. R. Co., 4 Har. (Del.) 252 (1845). A peti- 
tion of right does not lie to recover compensation from the crown for damage to the 
property of an individual, caused by the negligence of the servants of the crown. Vis- 
count Canterbury v. Att’y-Gen’l, 1 Phillips (Chancery), 306-15 (1842). 

A driver sent by the owner of a carriage is his servant, and unless the hirer causes 
the driver to go beyond the contract of hiring, he will not be liable for the acts of 
the driver occasioning injury to the carriage or horses. Hughes v. Boyer, 9 Watts, 
556 (1840). 
ote sen of Carriers; Angell, 23 513, 517 and 574. 

(43) Browne Actions of Law, 176 (1843). Butif the blacksmith’s servant maliciously 
prick the horses foot, then would the servant and not the master be liable supposing the 
master did not direct the act, and did not knowingly employ a servant whom he knew 
was addicted to such displays of malice. Wharton Agency, 355 (1876). 

Lathrop v. Thayer, 138 Mass. 466-9 (1885). That the principal is liable for the agent’s 
negligence ‘‘even though it be tortious.’’ See Johnson v. Bryan, 1 B. Mon. (Ky.) 293 
(1841), a fortiori if a servant commit a trespass or crime by the command or encourage- 
ment of his master. Wilkins v. Gilmore, 2 Hump. (Tenn.) 141 (1840). _ Seis 

(44) The latter part of this position seems questionable; for how can it bea justifica- 
tion of the servant, in an action brought against him by a stranger, that the injury was 
sustained in consequence of his negligent performance of the lawful orders of his master? 
In 1 Roll. Abr. 95, it is said that if the servant of a tavern sell bad wine knowingly, no 
action lies against him, for he only did it asservant. But this seems certainly not to be 
relied on; for, as this case is put, the act of the servant is a wilful wrong, which no order 
of his master will justify him in committing. It is clear that the negligent servant is 
liable to his master for the damages which the master may have paid in an action 
brought against 47m for the consequences of his negligence; and it would be extraordi- 
nary if the master’s supposed commands were a justification as against third persons and 
not against himself.—CoLERIDGE. ; p 

This general doctrine is also found 1 Roll. Abr. 95, but no confirmation appears in the 
modern books. That case would lie against the master is undoubted, and that the mas- 
ter would be entitled to recover the damages paid by him against his servant is also 
undoubted; but there is less reason for denying the primary liability of the servant for 
crassa negligentia, since circuity of action would thereby be avoided. The ground of 
presumed non-liability of the servant might be this, namely, that between the stranger 
and the servant there was no contract, express or implied, to perform the work skilfully, 
but between the master and him there was. This view of the question might, perhaps, 
obviate in some degree the doubt expressed by a judicious editor of the Commentaries. 
See n. 14, p. 431, vol. i. Coleridge’s edition.—CHITTY. t 

Where an injury is sustained in consequence of a servant’s negligent performance of 
the lawful orders of his master, or by reason of his misconduct, negligence or default 
while acting under authority delegated to him in his master’s business, an action lies 
against either the master or the servant. Barbour on Parties to Actions (2d ed.) 344, 

thorities collected there. : : 4 A 
OTA A corporation is not liable for the wilful act of its marshal interfering with certain 
work being done under contract for the city, unless it be shown he acted by its direction. 


393 


431 OF THE RIGHTS [Boox I. 


principle, by the common law, (/) if a servant kept his master’s fire negli- 
gently, so that his neighbor’s house was burned down thereby, an action lay 
against the master; because his negligence happened in his service: otherwise, 
if the servant, going along the street with a torch, by negligence sets fire toa 
house;(46) for there he is not in his master’s immediate service; and must 
himself answer the damage personally. But now the common law is, in the for- 
mer case, altered by statute 6 Anne, c. 31, sec. 3, which ordains that no action 
shall be maintained against any, in whose house or chamber any fire shall 
accidentally begin: for their own loss is sufficient punishment for their own 
or their servant’s carelessness.(47) But if such fire happens through negli- 
gence of any servant, whose loss is commonly very little, such servant shall 
forfeit 100/., to be distributed among the sufferers; and in default of payment 
shall be committed to some workhouse, and there kept to hard labor for 
eighteen months.()(48) A master is, lastly, chargeable if any of his. 
family layeth or casteth any thing out of his house into the street or common 
highway, to the damage of any individual, or the common nuisance of his 
majesty’s liege people:(7) for the master hath the superintendence and 
charge of all his household. And this also agrees with the civil law;(o) 
which holds that the pater familias, in this and similiar cases, ‘‘ 06 altertus 
culpam tenetur,(49) sive servi, stve libert.’’ (50) 


1) Noy’s Max. ec. 44. the sufferers; or, if he was not able to pay, was to 
m) Upon a similar principle, by the law of the _ suffer a corporal punishment 

twelve tables at Rome, a person by whose negli- (n) Noy’s Max. ec, 44. 

gence any fire began was bound to pay double to (0) Ff. 9,3, 1. Inst. 455, 1. 


Ready v. Mayor etc., 6 Ala. 327-36 (1844). House v. Marshall, 18 Mo. 368 (1853); 
also Cantsell v. Caldwell, 3 Head. (Tenn.) 4713 (1859). Story on Agency, 522 (6 ed. 
1862). Asa general rule the agent is liable to third persons for his own misfeasances and 
positive wrongs, but not for non-feasances or omissions of duty in the course of his. 
employment—for these he is liable to his employer; there being in these cases no- 
privity between the agent and third persons, therefore the general maxim in such cases. 
of private agency is respondeat superior. Harriman v. Stowe, 57 Mo. 98 (1874). A lot. 
owner was held not to be liable where the builder in sole charge negligently left open 
a hole in the sidewalk. Clark v. Fry, 8 O. S. 359-78 (1858). 

(46) Innkeepers are not liable for horses and wagons of guests destroyed by fire- 
without any negligence on the part of their servants. Cutler v. Bonney, 30 Mich. 262: 
(1874). An innkeeper is an insurer of the goods of the guest and bound to keep them 
safe from burglars within or without. Mateer v. Brown, 1 Bennett (Cal.) 229 (1850). 
Webbs Pollock on Torts (Amer. ed. 1894) 616, note. 

(47) Smith Land. & Ten. 253 (Amer. ed. 1856). For an illustration of what negligent 
firing of one’s own house by which another is injured, entails a liability, see act of 14 
Geo. III. chap. 78, sec. 86, Gaston v. Wald, I9 Q. B. Rep. Up. Can. 586-9 (Robinson, 
1861); 1 Beven on Negl. 593 (2 ed. 1895). Lansing v. Stone, 37 Barb. (N. Y.) 15-18 
(1862). Liability for negligent setting of fire will be excused, where the force of the 
ey Neca the fire to another’s building. Penn. Co. v. Whitlock, 99 Ind. 16-20 

1884). 

(48) Repealed by stat. 14 Geo. III, which re-enacted the provision found in stat. 6- 
Anne, c. 3.—CHITTY, 

(49) [‘‘ Isheld accountable for the fault of another, whether of hisservant, or his child.’’] 

(50) A master is liable to be sued for the injuries occasioned by the neglect or unskil- 
fulness of his servant whilst in the course of his employment, though the act was ob- 
viously tortious and against the master’s consent; as for fraud, deceit, or any other 
wrongful acts. 1 Salk. 289. Cro. Jac. 473. 1 Stra. 653, Roll. Abr. 95, 1, 15. 1 East, 
106. 2H. Bla. 442. 3 Wils. 313. 2 Bla. Rep. 845; sed vid. Com. Dig. tit. Action on the- 
case for deceit, B. A master is liable for the servant’s negligent driving of a carriage or 
navigating a ship, (I East, 105,) or for a libel inserted in a newspaper of which the 
defendant was a proprietor. 1B. & P. 409. The master is also liable not only for the 
acts of those immediately employed by him, but even for the act of a sub-agent, however 
remote, if committed in the course of his service, (1B. & P. 404. 6T.R. 411;) and 
a corporate company are liable to be sued for the wrongful act of their servants, (3 Camp. 
403;) when not, see 4 M. & S. 27. But the wrongful or unlawful acts must be committed 
in the course of the servant’s employment, and whilst the servant is acting as such;, 
therefore a person who hires a post-chaise is not liable for the negligence of the driver, 
but the action must be against the driver or owner of the chaise and horses, (5 Esp. 35.- 
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43.2] *We may observe, that in all the cases here put, the master may 
be frequently a loser by the trust reposed in his servant, but never 


Laugher v. Pointer, 4 B. & C.; sed vid. 1 B. & P. 409;) and it should seem he would be 
liable if the chaise and not the coachman or horses were hired. 4B. & A. 590. A mas- 
ter is not in general liable for the criminal acts of his servant wilfully committed by 
him, (2 Stra. 885. 29 Hen. VI. 34;) neither is he liable if the servant wilfully commit 
an injury to another; as if a servant wilfully drives his master’s carriage against another’s 
or ride or beat a distress taken damages feasant. 1 East, 106. Rep ales 7s Wils. 
217. 1 Salk. 282, 2 Roll. Abr. 553. 4B. & A. 590. In some cases, however, where it 
is the duty of the master to see that the servant acts correctly, he may be liable crimi- 
nally for what the servant has done; as where a baker’s servant introduced noxious 
materials in his bread. 3M. &S. 11. 1 Ld. Raym. 264. 4Camp. 12. However, on 
principles of public policy, a sheriff is liable civilly for the trespass, extortion, or other 
wilful misconduct of his bailiff. 2T.R.154. 3 Wils. 317. 87. R. 431. 

A servant cannot in general be sued by a third person for any neglect or non-feasance 
which he is guilty of when it is committed on behalf of, and under the expressed or im- 
plied authority of, his master; thusif a coachman lose a parcel, his master is liable, and 
not himself. 12 Mod. 488. Say. 41. Roll. Abr. 94, pl. 5. Cowp. 403. 6 Moore, 47. So 
a servant is not liable for deceit in the sale of goods, or for a false warranty. Com. Dig. 
Action sur case for deceit, B. 3 P. W. 379. Roll. Abr. 95. But he is liable for all tor- 
tious acts and wilful trespasses, whether done by the authority of the master ornot. 12 
Mod. 488. 1 Wils. 328. Say. 41. 2 Mod. 342. 6 Mod. 212. 6 Hast, 540. 4 M.& S. 
259. 5 Burr. 2687. 6 T.R. 300. 3 Wils. 146. Andin every case where a master has not 
power to do a thing, whoever does it by his command isa trespasser, (Roll. Abr. 90;) 
and this though the servant acted in total ignorance of his master’s right. 12 Mod. 448, 
and s*fra. 2 Roll. Abr. 431. And an action may in some cases be supported against a 
servant for a misfeasance or malfeasance; thus if a bailiff voluntarily suffer a pris- 
oner to escape, he would be liable. 312 Mod. 488. 1 Mod. 209. 1 Salk. 18. 1 Lord 
Raym. 655. 

It is a general rule that no action is sustainable against an intermediate agent for dam- 
age occasioned by the negligence of a sub-agent, unlesssuch intermediate agent person- 
ally interfered and caused the injury. 67. R. 411. IB. & P. 405, 411. Cowp. 406. 2 
B. & P. 438. 6 Moore, 47. 2P.&R. 33.—CHITTY. 

A master is civilly responsible for injuries occasioned by the tortious acts of his ser- 
vant in the course of his employment, although in disobedience of the master’s orders, 
(Philadelphia and Reading Railroad v. Derby, 14 Howard, 468,) if not done in wilful dis- 
regard of those orders. Southwick v. Estes, 7 Cushing, 385. 

To render an employer responsible for the fault or negligence of his employe, the 
injury complained of must arise in the course of the execution of some service Jawful in 
itself, but negligently or unskilfully performed. For the wanton violation of law by a 
servant, although occupied about the business of his employer, such servant is alone re- 
sponsible. Moore v. Sanborne, 2 Michigan, 519. 

Where a master uses due diligence in the selection of competent and trusty servants, 
and furnishes them with suitable means to perform the service in which he employs 
them, he is not answerable to one of them for an injury received by him in conse- 
quence of the carelessness of another, while both are engaged in the same service. 
Farwell v. Boston and Worcester Railroad, 4 Metc. 49. Brown v. Maxwell, 6 Hill, 592. 
Hayes v. Western Railroad, 3 Cush. 270. Coose v. Syracuse and Utica Railroad, I 
Selden, 492. Sherman v. Railroad, 15 Barbour, 574. Walker v. Bulling, 22 Alabama, 294. 

In Bush v. Steinman, I Bos. & Pull. 404, A. contracted with B. to repair a house, and 
B. contracted with C. to do the work, and C. contracted with D. to furnish the materials, 
and the servant of D. brought a quantity of lime to the house and placed it in the road, 
by which the plaintiff’s carriage was overturned: it was held that A. was answerable 
for the damage, on the ground that all the contracting parties were in his employment. 

The authority of this last-cited case has been much questioned, both in England and 
this country. The difficulty lies in determining with certainty and precision where the 
relation of master and servant exists. The line has not yet been drawn satisfactorily. 
It is clear that, if I employ a mechanic or manufacturer to doa specific piece of work 
for me,—as a tailor to make me a coat, or cabinet-maker to make me a chair or table, 
—for which I am to pay him, when finished and delivered, heis not my servant in such 
a sense that I am responsible for injuries to third persons from his negligence while 
doing the work. On the other hand, if I hire a man to drive my carriage or to dig my 
garden, it matters not how he is paid, he is my servant, and I am liable for him. Quar- 
man v. Burnett, 6 M. & W. 499. Blake v. Ferris, 1 Selden, 48. Wherever the employee 
exercises a distinct independent employment, as that of a public licensed drayman or 
hackman, and is not under the immediate control, direction, or supervision of the em- 
ployer, the latter is not liable. De Forrest v. Wright, 2 Michigan, 368. On the other 
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can be a gainer; he may frequently be answerable for his servant’s misbe- 
havior, but never can shelter himself from punishment by laying the blame 


hand, a railroad corporation has been held responsible for the negligence of workmen, 
although they wereemployed by an individual who had contracted to construct a por- 
tion of the road for a stipulated sum, the work being done by the direction of the cor- 
poration. Lowell v. Boston and Lowell Railroad, 23 Pick. 24. It has been supposed, 
however, that a distinction isto be made in regard to the management of real estate, 
and that the owner thereof ought to be held responsible for injuries resulting from neg- 
ligence about it, though occasioned by others not standing to him in the relation of ser- 
vants. But this view has not met with general approbation. See cases cited in the last edi- 
tion of Kent, vol. 2, p. 282, note. The case of Bush v, Steinman can only be sustained on 
the ground of a nuisance, an obstruction to the highway, for which undoubtedly the owner 
is responsible civiliter. : 

The general owner of real estate is not answerable for acts of carelessness or negligence 
committed upon or near his premises to the injury of others, if the conduct of the busi- 
ness which caused the injury was not on his account, nor at his expense, nor under his 
orders and efficient control. Karle v. Hall, 2 Metc. 353.—SHARSWOOD. 

The servant is treated as taking upon himself all the risks ordinarily incident to the 
business, and among these risks are those incident to the careless or wrongful acts of co- 
servants, This doctrine was first announced in the year 1841 in the case of Murray v. 
Railroad Company, 1 McMullan (So. Ca.) 385, although previously thereto in England, 
in Priestly v. Fowler, 3 M. and W.1, a similar principle was adopted by the court in 
reference to appliances of the business. In the South Carolina case the plaintiff was a 
fireman in the employ of the defendants, and while so employed was injured by the 
negligence of an engineer also in the employ of the defendants. It was held by the court 
that no recovery could be had, as injuries resulting from the carelessness of a fellow-ser- 
vant were among the risks incident to the service. Evans, J., said: ‘‘ With the plaintiff, 
the defendant contracted to pay him for his services. Is it incident to this contract that 
the company should guarantee him against the negligence of hisco-servant? Itisadmitted 
that he takes upon himself the ordinary risks of his vocation. Why not the ertraordinary 
ones? Neither are within his contract, and I can see no reason for adding this, to the 
already known and acknowledged liability of a carrier without a single case or precedent 
to sustain it. The engineer no more represents the company than the plaintiff. Each in 
his separate department represents his principal. The regular movement of the train of 
cars to its destination is the result of the ordinary performance by each of his several 
duties. If the fireman neglects his work the engineer stands still for want of steam; if 
the engineer neglects his every thing runs to riot and disaster. J+ seems to me, it 1s on 
the part of several agents a joint undertaking where each one stipulates for the perform- 
ance of his several part. They are not liable to the company for the conduct of each 
other, zor zs the company liable to one for the conduct of another; and asa general ruleT 
would say that when there was no fault in the owner, he would be liable only for wages 
to his servants.”’ 

Thus it will be seen, that the court in this case, was the pioneer in this new departure, 
and essentially laid the foundation for the doctrine that has since been adopted, both in 
England and in all the States of this country, as the true rule in all such cases. The 
next year in Massachusetts, the case of Farwell v. Boston etc. R. R. Co. 4 Metc. (Mass.) 
49, in a similar case the same rule was announced by Story, J., in an opinion that 
has been regarded as one of the most masterly and unexceptionable that ever ema- 
nated from the pen of that able jurist, and which has been cited by the courts of Eng- 
land and this country, as well as by text writers, with approval. The great weight 
given to that jurist’s opinion upon any legal question, combined with the exhaustive 
review of the relation and liabilities of master and servant into which the learned judge 
entered, threw the South Carolina case into comparative obscurity, and courts as well as 
text writers have erroneously credited him with being the founder of the doctrine, when 
in fact it was but a reaffirmance of the rule less elaborately and ably set forth by Evans, 
J. In 1850, in Hutchinson v, Railway Co., 5 Exch. 343, the English courts adopted the 
same rule, not referring, however, to either of the American cases, and evidently being 
ignorant that a similar doctrine had been held in this country; and the same rule was also 
upon the same day, applied in the same court in the case of Wigmore v. J. 5 Exch. 354 
(1850). In 1858 the Scotch courts after a very elaborate argument adopted the rule in the 
case of Bartonshill Coal Co. v. Reid, 3 Macqueen (Sc.), 266, and now by a multitude of 
authorities, English, American and Scotch, this has become the well established and 
invariable rule of law, subject to the exception that the master has not himself been 
guilty of negligence contributing to the injury, either in the selection of servants, the 
choice of materials, or the implements with which the business is conducted. The rule 
may be stated thus: The master cannot be held chargeable to his servant unless he is 
chargeable with negligence in some matter that he has, expressly or impliedly, contracted 
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on his agent.(51) The redson of this is still uniform 

and the same; that th 
wrong done by the servant is looked upon in law as the wrong of the see 
himself; and it is a standing maxim, that no man shall be allowed to 
make any advantage of his own wrong. 


CHAPTER XV. 
OF HUSBAND AND WIFE. 


THE second private relation of persons is that of marriage, which includes 
the reciprocal rights and duties of husband and wife; or, as most of our elder 
law-books call them, of davon and feme. In the consideration of which I 
shall in the first place inquire, how marriages may be contracted or made; 
shall next point out the manner in which they may be dissolved; and shall, 
lastly, take a view of the legal effects and consequence of marriage. 


with the servant todo. Unless he has contracted with them or must be understood so to 
have done, to execute his work in person, or to oversee its execution, he may lawfully 
intrust the execution of the work, as well as the exercise of oversight over it, to another 
and the servant, when he enters his employ, is treated as taking all the risks ordinarily 
incident to the business, in the manner in which it is apparently conducted by his em- 
ployer. But while the master is not bound to execute or oversee the work himself, yet 
he is bound, and this is an implied provision in all contracts of hiring, to select proper 
and competent persons, and to furnish them with adequate materials and resources for the 
work, and, when he has done that, his obligations to the servant are discharged. Homer 
v. Til. Central R. R. Co. 15 Ill. 550 (1853). Ill Central R. R. Co. v. Cox, 21 Ll. 24 (1858). 
Chicago etc. R. R. Co. uv. Keefe, 47 Ill. 108 (1868). Samev. Murphy, 53 Id. 336 ees), 
C. B. and Q. R. R. Co. v. Gregory, 58 Ill. 272 (1871). Wright v. N. Y. Central Co. 25 
N. VY. 562 (1862). Hoyden v. Smithville Mfg. Co. 29 Conn. 548 (1861). Noyes v. Smith, 
28 Vt. 56 (1855). Lalor v. Chicago etc. R. R. Co. 42 Ill. gor (1869). Gilman wv. Eastern 
R. R. Co., 10 Allen (Mass.) 238 (1865). Hard v. Vt. and Canada R. R. Co., 32 Vt. 473 
(1860). Beaulieu v. Portland Co., 48 Maine, 295 (1860). Moss v. Pacific R. R. Com- 
pany, 49 Mo. 167 (1871). Harper wv. Indianapolis etc. R. R. Co. 47 Mo. 567 (1870). 
Gillshanon v. Stony Brook R. R. Co., Io Cush. (Mass.) 228 (1852). Brothers v. Cartter, 
52 Mo. 373 (1873). Coon v. R. R. Co., 5 N. Y. 492 (1851). Russell v. R. R. Co., 17 Id. 
134 (1858). Boldt v. R. R. Co., 18 Id. 432 (1859). Sherman v. R. R. Co., 17 Id. 153 
(1858). Ryan v. Cumberland Ry. Co., 26 Pa. 384 (1854). Frazier v. R. R. Co., 28 Pa. 
104 (1857). Catawissa R.R. Co. v. Armstrong, 49 Id. 184 (1865). O’Donnell v. R. R. 
Co., 40 Id. 479 (1861). Wilson v. R. R. Co. 18 Ind. 226 (1862). R.R. Co. v. Tindall, 
13 Ind. 366 (1859). Mannville v. R. R. Co., 11 Ohio St. 417 (1860). Law of Master and 
Servant; Wood, 813 eZ seg. 

(51) “Public carriers of passengers not only engage for the competent skill of their 
employes, but for its faithful and continued application.” Gillenwater v.M. & I. R.R. 
Co., 5 Ind. 340-341 (1854). As to the various questions arising out of the liability of 
the co-employe see 116 U. S. 642 (1885). 81 N. Y. 516. 112 N. Y. 643 (1889). 109 U.S. 
478 (1883). 121 U.S. 637 (1886). 144 Mass. 516 (1887). See also 135 Mass. 209 (1883). 
111 N. Y. 188 (1888). A railway company is not liable for the act of a contractor’s 
servant where the contractor has independent control, although subordinate in some 
sense to the general design of the work. Thus, where a railroad is being constructed and 
is in the exclusive possession of and operated by a contractor for its construction, and the 
railroad company, at the time the injuries complained of are committed, has no control 
thereof, such company is not liable for the damages resulting from the operation of such 
railroad. Kansas City Ry. Co. v. Fitzsimmons, 18 Kan. 34. Painter v. Pittsburg, 46 Pa. 
St. 213; Carman v. Steuben Ry. Co. 4 Ohio St. 399; 14 Am. and Eng. Enc. of Law, vol. 
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I. Our law considers marriage(1) in no other light than as a civil con- 
tract.(2) The holiness of the matrimonial state is left entirely to the 
ecclesiastical law: the temporal courts not having jurisdiction to consider 
unlawful marriage as a sin, but merely as a civil inconvenience. The 
punishment therefore, or annulling, of incestuous or other unscriptural 
marriage, is the province of the spiritual courts;(3) which act pro salute 


(1) See x Cord. Mar. Wom. (2 ed. 1885) p. 19, and note Town of Londonderry v. Town 
of Chester, 2N. H. 268-79 (1820). Also, Ibid p. 6, that marriage is a consideration for 
the contract of marriage. A contractof marriage per verba de presenti, without any re- 
ligious ceremony by a person in holy orders, does not constitute a valid marriage either by 
the common or statute law of Ireland, although followed by cohabitation, nor is a con- 
tract of this nature, such a marriage de facto, as if followed by a subsequent solemnized 
marriage with another, will support an indictment for bigamy. Regina v. Milles, Jebb 
& Burke, Irish Rpt. 219-239 (1842). Even before a justice of the peace acting outside of 
the county for which he was commissioned, competent parties may by words in the pre- 
sent tense contract marriage. Pearson v. Harvey, 6 Hal. (N. J.) 12-18 (1829). A mar- 
riage between two Choctaw Indians, entered into according to the laws and customs of 
that tribe and where such laws and customs were in force, is valid in Alabama, the laws 
of that State having extended over the territory where the parties lived. Wall v. Wil- 
liamson, 8 Ala. 48-51 (1845). 2 

(2) Therefore an action is sustainable for a breach of promise to marry where the con- 
tract to marry was mutual. 1 Roll. Abr. 22, 1,5. 1 Sid. 180. 1 Lev. 147. Carth. 467. 
Freem. 95. And though one of the parties be an infant, yet the contract will be bind- 
ing on the other. 2 Stra. 937. The action is sustainable by a man against a woman. 
cee 467. 1 Salk. 24. 5 Mod.511. But an executor cannot sue or be sued. 2M. & 

. 408. 

A promise to marry is not within the statute of frauds, and need not be in writing 
(1 Stra. 34. 1Lord Raym. 316. Bull. N. P. 280;) nor when in writing need it be stamped. 
2 Stark. 351. 

With respect to the evidence to prove the contract of marriage, it has been held in a 
case where the promise of the man was proved, and no actual promise of the woman, 
that evidence of her carrying herself as consenting and approving his promise was suffi- 
cient. 3 Salk. 16. 1 Salk. 24, n. b. 

And where A. stated to the father of the plaintiff that he had pledged himself to marry 
his daughter in six months, or in a month after Christmas, it was considered evidence 
from which a jury might infer a promise to marry generally, the proof varying from the 
statement in the declarations of a more particular promise. 1 Stark. 82. 

A bill in equity lies to compel the defendant to disclose whether he promised to marry. 
Forrest Rep. 42. 

If either party give to the other something, as money, etc., which is accepted in satis- 
faction of the promise, it is a good discharge of the contract. 6 Mod. 156. 

If the intended husband or wife turns out on inquiry to be of bad character, it is a suf- 
ficient defence for rescinding the engagement; but a mere suspicion of such fact is not. 
Holt, C. N. P. 151. 4 Esp. Rep. 256. 

No bill in equity, or other proceeding, is sustainable to compel the specific perform- 
ance of a promise to marry; and the 4 Geo. IV. c. 76, s. 27, enacts that marriage shall not 
be compelled in any ecclesiastical court in performance of any contract; consequently, the 
only legal remedy is an action at law to recover damages for the breach of contract. 

It may be as well here to observe that our law favors and encourages lawful marriages; 
and every contract in restraint of marriage is illegal, as being against the sound policy 
of the law. 

Hence, a wager that the plaintiff would not marry within six years was holden to be 
void. 1o East, 22. For although the restraint was partial, yet the immediate tendency 
of such contract, as far as it went, was to discourage marriage, and no circumstances 
appeared to show that the restraint in the particular instance was prudent and proper; 
and see, further, 4 Burr. 2225. 2 Vern. 102, 215. 2 Eq. Ca. Ab. 248. 1 Atk. 287. 2 
Atk. 538, 540. 10 Ves. 429. 1 P.Wms. 181. 3M. &S. 463. 

On the other hand, contracts in procuration of marriage are void, at least in equity. 
(r Ch. Rep. 47. 3 Ch. Rep. 18. 3 Lev. 411. 2 Chan. Ca. 170. 1 Vern. 412. I Ves. 
503. 3 Atk. 566. Show. P. C. 76. 4 Bro. P. C. 144, 8vo ed. Co. Litt. 206, b. Forrest 
Rep. 142,) and semble it would be soat law. 2 Wils. 347. 1 Salk. 156, acc. Hob. 10 cont 
ae cons nee prc fe Hee of a ward in chancery by undue means are 

iable not only to be committed, but to be indi i 
ae y ndicted for a conspiracy. 3 Ves. & B. £73 

(3) This jurisdiction is now exercised by the Court for Divorce and Matrimoni 

established 1857 Sch. Dom. Rel. 26 (3 ed. 1882.) It seems to be well suledtee eae 
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anime.(a)(4) And, taking it in this civil light, the law treats it as it does 
all other contracts: allowing it to be good and valid in all cases, where the 
parties at the time of making it were, in the first place, wz//ing to contract; 
secondly, ab/e to contract; and, lastly, actually déd contract, in the proper 
forms and solemnities required by law. 

*First, they must be w7//ing to contract. ‘‘ Consensus, non concu- [434 
bitus,(5) facitt nuptias,’’(6) is the maxim of the civil law in this 
case:(6) and it is adopted by the common lawyers,(c) who indeed have 
borrowed, especially in ancient times, almost all their notions of the legiti- 
macy of marriage from the canon and civil laws.(7) 

Secondly, they must be aéd/e to contract. In general, all persons are able to 
contract themselves in marriage, unless they labor under some particular disa- 
bilities and incapacities. What those are, it will be here our business to inquire. 

Now these disabilities are of two sorts: first, such as are canonical, and 
therefore sufficient by the ecclesiastical laws to avoid the marriage in the 
spirivual court; but these in our law only make the marriage voidable, and 
not zpso facto void, until sentence of nullity be obtained. Of this nature are 
precontract; consanguinity, or relation by blood;(8) and affinity,(9) or 
relation by marriage; and some particular corporal infirmities. And these 
canonical disabilities are either grounded upon the express words of the 
divine law, or are consequences plainly deducible from thence: it therefore 
being sinful in the persons who labor under them, to attempt to contract 
matrimony together, they are properly the object of the ecclesiastical magis- 
trate’s coercion; in order to separate the offenders, and inflict penance for the 
offence, pro salute animarum. But such marriages not being void aé 
initio,(10) but voidable only by sentence of separation, they are esteemed 

(a) Salk. 121. (b) Ef. 50, 17, 30. (c) Co. Litt. 33. 


contract was one of those impediments which rendered the marriage voidable only, not 
ipso facto void, and which, on that account, could only be taken advantage of during 
the lives of the parties. 2 Bright Hus. & Wf. 374. ; en. us 

‘‘A nephew may lawfully marry his aunt, and if, while she is alive, he marry again, it 
is bigamy.’’ State v. Barefoot, 2 Richardson (S. C. L.), 209-222 (1845), Adkins v. Holmes, 
2 Ind. 197-201 (1850). 

(4) [For the welfare of the soul.] , 

(5) [‘‘ Consent, not cohabitation, makes the marriage.’’] : ; 

(6) ‘“‘ When a marriage is entered into per verba de presenti [by words in the present 
tense], cohabitation is not necessary to render it valid.’’ Dumaresly v. Fishly, 3 Mar- 
shall (Ky.), 369-372 (1821). : ; , 

(7) Any words of assent in the present tense constitute a valid marriage, unless there 
exist ‘some positive statute; nor need a clergyman or magistrate be present. It is com- 
plete if there is full, free, and mutual consent between parties capable of contracting, 
though not followed by cohabitation. Hantz v. Sealy, 6 Binn. 4o5. Fenton vu. Reed, 4 
Johns. 52. Jackson v. Winne, 7 Wend. 47. i : ; 

For all civil purposes, reputation and cohabitation are sufficient evidence of marriage. 
In cases of prosecutions for bigamy, and in action for criminal conversation, however, 
strict proof is demanded. Sensee v. Brown, 1 Penna. Rep. 450. Fenton v. Reed, 4 
Johns. 52. Jackson v. Clare, 15 Johns. 346. The State v. Hodgskins, 1 App. 1555. 
Weaver v. Cryer, 1 Deo. 337. Taylor v. Shemwell, 4 B. Monr. 575. Taylor v. Robinson, 
29 Maine, 323. State v. Winkley, 14 N. Hamp. 450. Tarpley v. Poage, 2 Texas, 439. 
—SHARSWOOD. , ; bets 

(8) Thomas Univ. Hh ee 56 (1829). Incest is a crime in the States generally. Peo. v. 

a OTA : . : 
MY In New York Beetles between persons lineally related to each other in a direct 
line of ascent and descent and between brothers and sisters, are declared incestuous and 

i . Stat. 139. ; de, 
ee Seite anh in a devise or legacy includes only relations by consanguinity; a 
bequest to a wife who died before the testator, therefore lapsed. Cleaver v. Cleaver, 39 
Wis. 96-99 (1875). Relationship by affinity ceases upon the dissolution of the marriage 
which created it. Blodget v. Brinsmaid, 9 Vt. 27-30 ESS 7 )n week cf 

(10) A man married his niece and it was held that though within the Levitical degrees 
the marriage was not absolutely void, but voidable in the lifetime of the parties, and 
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valid to all civil purposes, unless such separation is actually made during the 
life of the parties.(11) For, after the death of either of them, the courts of 
common law will not suffer the spiritual courts to declare such marriages to. 
have been void; because such declaration cannot now tend to the reformation 
of the parties.(¢) And therefore when a man had married his first 
*435] wife’s sister, and after her death the bishop’s court was *proceeding 
to annul the marriage and bastardize the issue, the court of King’s 
Bench granted a prohibition guoad hoc; but permitted them to. proceed to 
punish the husband for incest.(e€) These canonical disabilities being entirely 
the province of the ecclesiastical courts,(12) our books are perfectly silent 
concerning them. But there are a few statutes, which serve as directories to 
those courts, of which it will be proper to take notice. By statute 32 Hen. 
VIII. c. 38, it is declared, that all persons may lawfully marry, but such as 
are prohibited by God’s law;(13) and that all marriages contracted by lawful 
persons in the face of the church, and consummated with bodily knowledge, 
and fruit of children, shall be indissoluble. And, because in the times of 
popery, a great variety of degrees of kindred were made impediments to 
marriage, which impediments might however be bought off for money, it is 
declared, by the same statute, that nothing, God’s law except, shall impeach 
any marriage,(14) but within the Levitical degrees;(15) the furthest of 


(d) Co. Litt. 33. (e) Salk. 548. 


until this be done, such marriages are valid for all civil purposes; and courts will not 
annul the marriage, after the death of either party. Bonham v. Badgley, 2 Gilman (Ill.) 
628 (1845). See Rose v. Rose, 2 Fac. Dec. (Scotch) 443 (1827), which was reversed in 
the House of Lords (1830). 

(11) Elliot v. Gurr, 2 Phil. Ecc. C. 16. And the wife is entitled to dower. 1 Moore, 
225, 228. Nov. 29. Cro. Car. 352. I Roper, 332, 333.—CHITTY. 

(12) A man, whose wife obtained a divorce for his adultery, married in another state and 
lived in the state of Massachusetts with the second wife, another woman: it was held that 
although the law forbade him to marry, he was not liable to indictment for polygamy 
unless it be proven that his second wife was a resident of Massachusetts and went into 
the other state to evade the provisions of the Massachusetts law. Comm. v. Lane, 113 
Mass. 497 (1873). 

(13) This act does not specify what these prohibitions are, but by the 25 Hen. VIII. c. 
22, s. 3, these probibitory degrees are stated, and it is enacted ‘‘ that no subjects of this 
realm, or in any of his majesty’s dominions, shall marry within the following degrees, 
and the children of such unlawful marriages are illegitimate: viz., a man may not marry 
his mother or stepmother, his sister, his son’s or daughter’s daughter, his father’s daugh- 
ter by his stepmother, his aunt, his uncle’s wife, his son’s wife, his brother’s wife, his 
wife’s daughter, his wife’s son’s daughter, his wife’s daughter’s daughter, his wife’s 
sister;”’ and, by sec. 14, this provision shall be interpreted of such marriages where mar- 
riages were solemnized and carnal knowledge had; and see the 28 Hen. VIII. c. 7. It is 
doubtful whether the 25 Hen. VIII. c. 22 was repealed by 28 Hen. VIII. c. 7, s. 3, and 1 
Mar. sess. 2, c. 1. See Burn Kec. Ll. Marriage, I.—Currrvy. 

(14) Affinity is the relationship arising from marriage between one of the spouses and 
the blood relation of the other. A husband is not related by affinity to his wife’s 
brother’s wife, and sexual intercourse though immoral is not indictable within the pro- 
vision of sec. 7019, Ohio Rev. Stats. Chinn v. State, 47 O. S. (1890) 

Affinity to disqualify a judge to sit in a cause miust extend to him; if only to his rela- 
tions it will be too remote. Waterhouse v. Martin, 1 Peck (Tenn.) 374-90 (1824). 

In a suit in a justice’s court, where the brother of the justice was the husband of the 
plaintiff’s sister, it was held that the justice was disqualified by reason of affinity. 
Higbe v. Leonard, 1 Denio (N. Y.) 187 (1845). 

Where a party to a suit had married the aunt of the judge before whom the suit was 
tried, but before the commencement of the suit, she had died leaving issue, who as well 
as the husband were living at the time of the trial, it was held that such judge was not 
disqualified to try the cause. Winchester v. Hinsdale, 12 Conn. 88-94 (1837). 

(15) See table of Levitical degrees, Burn. Ecc. L. tit. Marriage, I. The prohibited 
degrees are all those which are under the fourth degree of the civil law, except in the 
ascending and descending line, and by the course of nature it is scarcely a possible case 
that any one should ever marry his issue in the fourth degree; but between collaterals it. 
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which is that between uncle and niece.(/) By the same statute, all impedi- 
ments arising from precontracts to other persons, were abolished and declared 
of none effect, unless they had been consummated with bodily knowledge: in 
which case the canon law holds such contract to be a marriage de Sacto.(16) 
But this branch of the statute was repealed by statute 2 & 3 Edw. VI. c. 23. 
How far the act of 26 Geo. II. c. 33,(17) which prohibits all suits in ecclesi- 
astical courts to compel a marriage, in consequence of any contract, may 
collaterally extend to revive this clause of Henry VIII.’s statute, and 
abolish the impediment of precontract, I leave to be considered by the 
canonists. (18) 

The other sort of disabilities are those which are created, or at least 
enforced, by the municipal laws.(19) And, though some of them may be 
grounded on natural law, yet they are regarded by the laws of the land, not 
so much in the light of any moral offence, as on account of the civil incon- 
veniences they draw after them.(20) ‘These civil disabilities make the 
contract void a6 znztio, and not merely voidable; not that they *dis- [436 
solve a contract already formed, but they render the parties incapable 
of forming any contract at all: they do not put asunder those who are joined 
together, but they previously hinder the junction. And, if any persons 
under these legal incapacities come together, it is a meretricious, and not a 
matrimonial, union. (21) 

(f) Gilb. Rep. 158. 


is universally true that all who are in the fourth or any higher degree are permitted to 
marry; as first-cousins are in the fourth degree, and therefore may marry, and nephew 
and great-aunt, or niece and great-uncle, are also in the fourth degree, and may inter- 
mairy; and though a man may not marry his grandmother, it is certainly true that he 
may marry her sister. Gibs. Cod. 413. See the computation of degrees by the civil law, 
2 book, p. 207. The same degrees by affinity are prohibited. Affinity always arises by 
the marriage of one of the parties so related; as a husband is related by affinity to all the 
consanguinet [kindred] of his wife; and vice versd, the wife to the husband’s consanguinet: 
for the husband and wife being considered one flesh, those who are related to the one by 
blood are related to the other by affinity. Gibs. Cod. 412. Therefore a man after his 
wife’s death cannot marry her sister, aunt, or niece, or daughter by a former husband. 
2 Phil. Ecc. C. 359. Soawoman cannot marry her nephew by affinity, such as her former 
husband’s sister’s son. 2 Phil. Ecc. c. 18. So a niece of a wife cannot after her death 
marry the husband. Noy. Rep. 29. But the consanguinet of the husband are not at all 
related to the consanguinei of the wife. Hence two brothers may marry two sisters, or 
father and gon a mother and daughter; or if a brother and sister marry two persons not 
related, and the brother and sister die, the widow and widower may intermarry; for 
though a man is related to his wife’s brother by affinity, he is not so to his wife’s 
brother’s wife, whom, if circumstances would admit, it would not be unlawful for him to 
marry.—CHRISTIAN. 

(16) This has been changed by the statute of 5 & 6 Wm. IV. c. 54, s. 2, which declares 
that ‘all marriages which shall hereafter be celebrated between persons within the pro- 
hibited degrees of consanguinity or affinity shall be absolutely null and void to all intents 
and purposes whatsoever.”’ Chitty’s Eng. Stat. Tit. Marriage, p. 23, 5th ed. 1895. 

(17) The statute is repealed by subsequent acts; but the last statute, repealing a very 
unadvised and objectionable intermediate act passed 3 Geo, IV. c. 75, is stat. 4 Geo. IV. 
c. 76.—CHITTY. 

(18) A contract per verba de presenti tempore (by words of the present tense] used to 
be considered in the ecclesiastical courts ipsum matrimonium, [as marriage itself ] and 
if either party had afterwards married, this, as a second marriage, would have been 
annulled in the spiritual courts, and the first contract enforced. See an instance of it 4 
Co. 29. But, as this pre-arrangement can no longer be carried into effect as a marriage, 
I think we may now be assured that it will never more be an impediment to a subse- 
quent marriage actually solemnized and consummated.—CHRISTIAN. 

(19) 1 Lomax’s Dig. 77 (1839) . 

(20) Schouler Domes. Rel. 35. (3d 1882). 

(21) A marriage between parties, one of whom has no capacity to contract marriage at 


all, or where there is a want of age or understanding, or a prior marriage still subsisting, 
is void absolutely and aé initio; and as between the parties themselves and those claim- 
ing under them, no rights whatever are acquired by such marriage. And whether the 
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1. The first of these legal disabilities is a prior marriage, or having 
another husband or wife living;(22) in which case, besides the penalties con- 
sequent upon it as a felony, the second marriage 1s to all intents and pur- 
poses void:(g) polygamy being condemned both by the law of the New 
Testament, and the policy of all prudent states, especially in these northern 
climates. And Justinian, even in the climate of modern Turkey 1s 
express, (2) that ‘‘dwas uxores eodem tempore habere non licet.”’ (23) : 

2. The next legal disability is want of age. (24) This is sufficient to avoid 
all other contracts, on account of the imbecility of judgment in the parties 
contracting; a fortior? therefore it ought to avoid this, the most important 
contract of any. Therefore if a boy under fourteen, or a girl under twelve years 
of age, marries, this marriage: is only inchoate and imperfect ;(25) and, when 
either of them comes to the age of consent aforesaid, they may disagree and 
declare the marriage void, without any divorce or sentence in the spiritual 
court. This is founded on the civil law.(7) But the canon law pays a 
greater regard to the constitution, than the age, of the parties (J) for if they 
are habiles ad matrimonium,(26) it is a good marriage, whatever their age 
may be. And in our law it is so far a marriage, that, if at the age of con- 
sent they agree tocontinue together, they need not be married again. (%) (27) 
If the husband be of years of discretion, and the wife under twelve, when 

4 Bro. Abr. tit. Bastardy, pl. 8. f 2 Decretal, 1. 4, tit. 2, qu. 3. 


U 
Inst. 1, 10, 6. ) Co. Litt, 79. 
(4) Leon. Constit. 109. 


marriage was void or not may be inquired into by any court in which rights are asserted 
under it, although the parties to the marriage are dead. Guthings v. Williams, 5 Iredell, 
487.—SHARSWOOD. 

(22) 1 Bright H. & W. 2. On the trial of an indictment for bigamy, oral proof of the 
official character of the minister or magistrate before whom the marriage was solemnized, 
is prima facie sufficient proof of his authority. Case of Damon, 6 Me. 152 (1829). 

he issue of a woman by a second marriage, which took place during the lifetime of 
her first husband, are legitimate after the death of their father—an act of legitimation 
having been passed in his lifetime. Stones v. Keeling, 5 Call (Va.) 144 (1804). 

(23) [‘‘It is not lawful to have two wives at the same time.’’ 

(24) Defendant executed a bond as required by statute that there was no lawful imped- 
iment to his marrying a certain female minor over twelve years of age, for breach of 
which the father sued, alleging that defendant had a wife at the time of his marriage to 
the minor. It was held that the marriage was not void and that only the female minor 
herself could maintain the action. Governor v. Rector, 10 Humph. (Tenn.) 61 (1849). 
1 Lomax’s Dig. 77 (1839). 

(25) The ecclesiastical court will annul the marriage by /icense of a minor without con- 
sent of parents or guardians, (2 Phil. Ecc. c. 92, 285, 365, 327, 328, 341, 343, 347;) buta 
marriage of an infant by dazms is binding unless there be fraud in publication, as by a 
false name, etc. 2 Phil. Ecc. C. 365. 

But if either party be under seven years of age, the marriage is absolutely void; but 
marriages of princes made by the state in their behalf at any age are held good, though 
many of these contracts have been broken through. Swinb. Mat. Contr. See Ward’s 
Law of Nations. The age of consent within the 1 Jac. I. c. 11, s. 3, is fourteen in males 
and twelve years in females. Russell and R. Cro. 48.—CHITTY. 

(26) [Fit for marriage. ] 

(27) Slave marriages are invalid. A slave, after obtaining his freedom, continued to 
cohabit with a woman whom he had married while a slave, after his first wife and chil- 
dren had been sold. /7e/d, that the first marriage was invalid and that his recognition, 
after becoming free, of the marriage with the second woman, constituted her his lawful 
wife, entitled to sue for divorce and alimony. Johnson v. Johnson, 45 Mo. 600 (1870). 
A slave marriage may be rendered valid by ratification of the parties after becoming free. 
Jones v. Jones, 36 Md. 456 (1872). A man married a female who was under fourteen and 
lived with her until she reached that age. He/d, there was nothing in the statute to abro- 
gate the rule of the common law that such living together as man and wife after the age 
of consent amounted to a confirmation of the marriage. Koonce v. Wallace, 7 Jones (N. 
C.) 196 (1859). Where a male, aged seventeen, married a female under fourteen, but 
never cohabited with her, a subsequent marriage during her lifetime did not subject him 
to punishment. Shaefer v. State, 20 Ohio, 1-5 (1851). 
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she comes to years of discretion he may disagree as well as she may ;(28) 
for in contracts the obligation must be mutual; both must be bound, or 
neither:(29)(30) and so it is, vice versdé, when the wife is of years of discretion, 
and the husband under. (Z) (31) 

*3. Another incapacity arises from want of consent of parents or [*437 
guardians. By the common law, if the parties themselves were of 
the age of consent, there wanted no other concurrence to make the marriage 
valid: and this was agreeable to the canon law. But, by several statutes, (72) 
penalties of roo/. are laid on every clergyman who marries a couple either 
without publication of banns,(32) which may give notice to parents or 
guardians, or without a license, to obtain which the consent of parents or 
guardians must be sworn to. And by the statute 4 & 5 Ph. and M.c. 8, 
whosoever marries any woman child under the age of sixteen years, without 
consent of parents or guardians, shall be subject to fine, or five years’ impris- 
onment: and her estate during the husband’s life shall go to and be enjoyed 
by the next heir.(33) The civil law indeed required the consent of the 
parent or tutor at all ages, unless the children were emancipated, or out of 
the parents’ power:(7) and if such consent from the father was wanting, the 
marriage was null, and the children illegitimate:(0) but the consent of the 
mother or guardians, if unreasonably withheld, might be redressed and sup- 
plied by the judge, or the president of the province:( #) and if the father was 
non compos, a similar remedy was given.(g) These provisions are adopted 
and imitated by the French and Hollanders, with this difference: that in 
France the sons cannot marry without consent of parents till thirty years of 
age, nor the daughters till twenty-five;(7)(34) and in Holland, the sons are 


e Co. Litt. 79. {0} Fi Up tay ak 
m) 6 & 7 W. Ill. c. 6. 7°& 8. W. TIL ¢. 85. 10 p) Cod. 5, 4,1, and 20. 
Anne, ¢c. q) Inst. 1, 10, 1. 


19. 
{n) Ff. 23, 2, 2, and 18. r) Domat, of Dowries, 32. Montesq. Sp. L. 23, 7. 


(28) The ‘‘age of consent,’’ both as to marriage and illicit intercourse has been largely 
regulated by statute in the various states. In New York it is eighteen for males and six- 
teen for females. ; aes 

(29) The common law rule was held to be changed _by statute in Michigan so that the 
party competent to consent is bound by the marriage. People v. Slack, 15 Mich. 199 (1866). 

(30) This proposition is too generally expressed; for there are various contracts between 
a person of full age and a minor in which the former is bound and the latter is not. 
The authorities seem decisive that it is true with regard to the contract of marriage 
referred to the ages of fourteen and twelve; but it has also long been clearly settled that it 
is not true with regard to contracts of marriage referred to the minority under twenty-one. 

For where there are mutual promises to marry between two persons, one of the age of 
twenty-one and the other under that age, the first is bound by the contract, and on the 


side of the minor it is voidable; or for a breach of the promise on the part of the person _ 


e, the minor may maintain an action and recover damages, but no action can be 
or iieiecd for a similar preach of the eee on the side of the minor. Holt v. Ward 
larencieux, Str. 937. S. C. Fitzg. 175, 275.—CHRISTIAN. 
Ss (31) Story on Cent 131 (5 ed. 1874); see 5 Con. 475; 31 O. S. §21; 42 O. S. 23 (1884). 
(32) In the House of Lords in 1844 in the case of Queen v. Millis, the six lords were 
equally divided as to whether a marriage, per verba de presenti, performed by a Presby- 
terian minister was sufficiently a marriage to support an indictment for bigamy where 
one of the parties afterwards in the lifetime of the other, contracted a second marriage 


before a minister of the Church of England. Queen v. Millis, 1o Clark & Fin. 534-768 ~ 


. In Vermont if any minister or justice marry a minor having a parent, guar- 
Hae Pe eta without the consent of such parent, guardian, or master, he incurs the 
penalty of the act, although he may have been duly certified of the publication of the 
banns of the marriage. Ellis v. Hull, 2 Aikens (Vt.) 41-47 (1826). 


(33) The construction of the statute seems to be, that it shall also go to the next heir _ 


1 i i . I Brown Cha. Rep. 23. 
during the life of the wife, even after the death of the husband. I 
But the contrary has been decided in the exchequer. Amb. 73.—CHRISTIAN. 
(34) This is now altered to twenty-five in sons and twenty-one in daughters, and the 
consent of the father suffices. After those ages the parties may marry after three respect- 


ful, but ineffectual, endeavors to obtain consent of parents. Code Civil, livre 1, title 5. - 


—CHITTY. 
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at their own disposal at twenty-five, and the daughters at twenty. (s)( 3 5) 
Thus hath stood, and thus at present stands, the law in other neighboring 
countries. And it has lately been thought proper to introduce somewhat of 
the same policy into our laws, by statute 26 Geo. II. c. 33,(36) whereby it 1s. 

enacted, that all marriages celebrated by license (for banns suppose 
438] notice) where either of the parties is under twenty-one, (not being Fa, 

widow or widower, who are supposed emancipated,) without the 
consent of the father,(37) or, if he be not living, of the mother or guardians, 
shall be absolutely void.(38) A like provision is made as in the civil law, 
where the mother or guardian is on compos, beyond sea, or unreasonably 
froward, to dispense with such consent at the discretion of the lord chancellor; 
but no provision is made, in case the father should labor under any mental 
or other incapacity.(39) Much may be, and much has been, said both for 
and against this innovation upon our ancient laws and constitution. On the 

(s) Vinnius in Inst. Z. 1, t. 10. 


(35) But even in Holland, and of course in countries subjected to the Dutch civil law, 
the marriage of sons after twenty-five, and daughters after twenty, years of age, without 
consent of parents, may, upon causes enumerated in the books, be prevented.—CHITTy. 

(36) This act is repealed by the 4 Geo. IV. c. 76; but the 16th section re-enacts the like 
provisions, viz., ‘‘that the father, if living, of a party under twenty-one years of age, 
such party not being a widower or widow; or, if the father be dead, the guardian of the 
person so under age lawfully appointed; or, in case of no guardian, then the mother of 
such party, if unmarried; or if there be no mother unmarried, then the guardian of the 
person appointed by the court of chancery, if any, shall have authority to give consent 
to the marriage; and such consent is thereby required for the marriage, unless there be 
no person authorized to give such consent.”’ 

It has been held that all marriages, whether of legitimate or illegitimate children, are 
within the general provisions of the marriage act 26 Geo. II. c. 33, which requires all 
marriages to be by banns or license; and, by three judges, a marriage of an illegitimate 
minor, had by /zcense with the consent of her mother, is void by the 11th section,—the 
words father and mother in that section meaning legitimate parents. Priestly v. Hughes, 
11 Kast, 1. Inthe case of Horner v. Liddiard, reported by Dr. Croke, it was decided by 
Sir William Scott that bastards were bound by the 11th section of 26 Geo. II. c. 33. It 
follows that a marriage by license, with the consent of either the putative father or 
mother, will not be a compliance with the marriage act, and therefore void; and the only 
methods by which the marriage of a natural child can be legally solemnized are either 
after the publication of banns, or after the appointment of a guardian for the child by the 
court of chancery, and then the marriage may be performed under a license with the 
consent of such guardian. 1 Roper, 340.—CHITTY. 

(37) For an examination at length of the subject of marriage, see 14 Amer. & Eng. 
Ency. Law, 470 (1890). Want of age may render a marriage void, voidable or simply 
illegal, Ibid. 487, sec. 5. See Sch. Dom. Rel. 31 (1882). 

(38) A matter of such importance deserves to be more particularly stated: the party 
under age marrying by /icense, if a minor, and not having been married before, must have 
the consent of a father, if living; if he be dead, of a guardian of his person lawfully 
appointed, if there be no such guardian, then of the mother if she is unmarried; if there 
be no mother unmarried, then of a guardian appointed by the court of chancery. I have 
been inclined to think that the words law/ully appointed comprehend a guardian 
appointed by the father, a guardian appointed by the court of chancery, and also, where 
such guardian can exist, a socage guardian, he being a guardian of the person of the 
ward appointed by the law itself—CurisT1AN. And now by the stat. of 19 & 20 Vict. 
Cc. 119, 8. 17 (1856), the marriage of a minor if actually solemnized, even though without 
consent, is valid. Chitty’s Eng. Stat. Tit. Marriage, p. 51, 5 ed. 

(39) But a provision for this will be found in the 4 Geo. IV. c. 76, s. 17, by which it is. 
enacted, that in case the father of the party under age be non compos mentis, or the 
guardian or mother, or any of them whose consent is made necessary, in the 16th section 
mentioned, to the marriage of such party, be non compos mentis, or in parts beyond the 
seas, or shall unreasonably, or from undue motives, withhold consent to a proper mar- 
riage, then the party may apply by petition to the lord chancellor, lord keeper, or the 
lords commissioners of the great seal of Great Britain for the time-being, master of the 
rolls, or vice-chancellor of England; and, if it appear proper, they shall declare the same 
to be so, and such declaration shall be taken to be as effectual as if the father, guardian 
ee Sareea! or mother of the person so petitioning, had consented to such marriage.— 
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one hand, it prevents the clandestine marriages of mino#s, which are often a 
terrible inconvenience to those private families wherein they happen. On the 
other hand, restraints upon marriages, especially among the lower class, are 
evidently detrimental to the public, by hindering the increase of the people; 
and to religion and morality, by encouraging licentiousness and debauchery 
among the single of both sexes; and thereby destroying one end of society 
and government, which is concubitu prohibere vago.(40) And of this last incon- 
venience the Roman laws were so sensible, that at the same time that they 
forbade marriage without the consent of parents or guardians, they were less 
rigorous upon that very account with regard to other restraints: for, if a 
parent did not provide a husband for his daughter, by the time she arrived at 
the age of twenty-five, and she afterwards made a slip in her conduct, he was 
not allowed to disinherit her upon that account: ‘‘ gua non sua culpa, sed 
parentum,( 41) 27d commiitstsse cognoscitur.’’ (t) (42) 

4. A fourth incapacity is want of reason;(43) without a competent share 
of which, as no other, so neither can the matrimonial contract, be valid. (z) 
It was formerly adjudged, that the issue of an idiot was legitimate, and con- 
sequently that his marriage was valid. A strange determination! since 
consent is absolutely requisite to matrimony, and neither idiots nor lunatics 
are capable of consenting to any thing. And therefore the civil law judged 


(t) Nov. 115, 211. (u) 1 Roll. Abr. 357. 


(40) [To prohibit promiscuous intercourse. | ‘ ; 

(41) [‘‘ Because it was deemed not her fault but her parents’ that she committed att 

(42) The commentator’s profound observation as to this effect of those restraints put 
upon marriage has been, and is, amply confirmed; but stat. 3 Geo. IV. c. 75 imposed 
still greater restraints, and the immediate consequence was a very general disregard, 
indeed, of the marriage rite altogether. Within a year the act was given up, and the 
present statute substituted, leaving publication by banns nearly upon the former footing. 
—CHITTY. 

The statute 26 Geo. II. c. 3 is repealed by the 33 Geo. IV. c. 75; and the 4 Geo. IV. c. 
16 is now the existing marriage act. The great distinction between the policy of the 
former and the latter statute is, that the latter reverts to the old principle of punishing 
clandestine marriages by loss of property, etc., but does not violently make void a con- 
tract actually entered into. It therefore abounds in provisions for securing an assurance 
before marriage that the parties are of proper age and have proper consent, and with 
punishments where such provisions are broken through; but these irregularities are not 
allowed to avoid the marriage when solemnized.—COLERIDGE. ; 

The statute 6 & 7 Wm. IV. c. 85 (explained by the I Vict. c. 22, and 3 & 4 Vict. c. 72) 
was passed for the relief of those who scrupled at joining in the services of the estab- 
lished church, and was the result of a long and arduous struggle carried on for many 
years in and out of parliament. It provides for places of religious worship other than the 
churches and chapels of the establishment, being registered for the solemnization of 
marriages therein; and it also enables persons who wish to do so to enter into this con- 
tract without any religious ceremony whatever. It is, therefore, no longer essential to 
the validity of a marriage, either that it should be solemnized in a parish-church or 
public chapel, or be performed by a person in holy orders; but whether celebrated in 
facie ecclese,—[In the face of the church]—or (under the provisions of the above-men- 
tioned statute) in a place of religious worship, or in the presence merely of the superin- 
tendent registrar of births, deaths, and marriages, the officer before whom civil marriages 
may be performed, the contract must be preceded and accompanied by certain circum- 
stances of publicity, or entered ae in ase! of a license punt only on proof by 

i re is no legal impediment to the marriage.—KERR. j ‘ 
Ben conan share of Fewsnn is necessary to the validity of the matrimonial 
contract, for it, as every other, depends on the consent of the parties, and without under- 
standing, consent cannot be given.’’? Johnson v, Kincade, 2 Ired. (N. C.) Eq. 470-474 
(1843). Foster v. Means, 1 Speers Eq. (S. C.) 569-571 (1844). A marriage when con- 
sent—Mt. Holly v. Andover, 11 Vt. 226-8 (1839 )—or a marriage contract by one who isa 
congenital imbecile is absolutely void. Waymire etc. v. Jetmore, 22 O. S. 273 (1872). 
Campbell’s Case, 2 Bland (Md.) 209-35 (1829). ; If either party have a husband or wife 
living at the time of the second marriage it is void. Tefft v. Tefft, 35 Ind. 44-8 (1871). 
76 Me. 419. Cummington v. Brotherton, 149 Mass. 223 (1889). 2 Kent. Comm. 76. I 


Russel on Crimes 315 (9 Am. ed, 1876). 
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much more sensibly when it made such deprivations of reason a pre- 
*439] vious impediment; *though not a cause of. divorce, if they happened 

after marriage.(v) And modern resolutions have adhered to the 
reason of the civil law, by determining(w) that the marriage of a lunatic, 
not being in a lucid interval, was absolutely void. But as it might be diffi- 
cult to prove the exact state of the party’s mind at the actual celebration of 
the nuptials, upon this account, concurring with some private family (x) rea- 
sons, the statute 15 Geo. II. c. 30, has provided that the marriage of lunatics 
and persons under phrenzies, if found lunatics under a commission, or com- 
mitted to the care of trustees by any act of parliament, before they are 
declared of sound mind by the lord chancellor or the majority of such trus- 
tees, shall be totally void. (43) 

Lastly, the parties must not only be willing and able to contract, but 
actually must contract themselves in due form of law, to make it a good civil 
marriage.(44) Any contract made, per verba de presenti, or in words of the 
present tense, and in case of cohabitation per verba de futuro(45) also, 
between persons able to contract, was before the late act deemed a valid mar- 
riage to many purposes; and the parties might be compelled in the spiritual 
courts to celebrate it zz facie ecclesie. But these verbal contracts are now of no 
force to compel a future marriage.(y)(47) Neither is any marriage at present 
valid, that is not celebrated in some parish-church or public chapel,(48) 
unless by dispensation from the archbishop of Canterbury. It must also be 
preceded by publication of banns, or by license from the spiritual judge. 
Many other formalities are likewise prescribed by the act; the neglect of 
which, though penal, does not invalidate the marriage. It is held to be also 


{e) Ff. 28, tit. 1, l. 8, and tit. 2, 7. 16. te See private acts, 23 Geo. II. c. 6. 
#) Morrison’s case, coram Delegat. y) Stat. 26 Geo. II. ce. 33. 


(43) Till the 2 & 3 Edw. VI. c. 21, the clergy in this country were prohibited to marry, 
by various laws and canons, a statute in the 31 Hen. VIII. c. 14, having even made it 
felony. But the legislature, by 2 & 3 Edw. VI. c. 21, repealed the laws and canons 
which imposed that severe restriction upon the clergy, and granted them the same in- 
dulgence that the laity enjoyed. But this statute, like all the other reforms in the church, 
was repealed by queen Mary, and it was not revived again till the 1 Jac. I. c. 25, though 
the thirty-nine articles had been passed in convocation in the fifth year of the reign of 
queen Elizabeth, the 32d of which declares that it is lawful for the bishops, priests, and 
deacons, as for all other Christian men, to marry at their own discretion. 

The clerks in chancery, though laymen, were not allowed to marry till stat. 14 & 15 
Hen. VIII. c. 8. And no lay doctor of civil law, if he was married, could exercise any 
ecclesiastical jurisdiction till 37 Hen. VIII. c 7. 2 Burn’s Ec. L. 418.—CHRISTIAN. 

(44) Fraud will sometimes be a ground for annulling the marriage, ason account of 
banns having been published, or license obtained, under false names, (1 Phil. Ecc. C. 133 
298, 224, 230, 375. 2 Phil. 14, 104, 365;) but unless the name was assumed for the pur- 
pose of defrauding the other party, or the parents, the circumstance of the marriage 
being in a fictitious name will not invalidate it. 3 Maule & S. 250, 538. 1 Phil. 147. 2 
Phil. 12. Error about the family or fortune of the individual, though produced by dis. 
ingenuous representations, will not at all affect the validity of a marriage. 1 Phil. E.C 
137.—CHITTY. 

(45) [By words of the future tense. ] 

(47) Mutual promises to marry in the future, though made between parties competent 
to contract, and followed by cohabitation as husband and wife, do not in themselves. 
constitute a valid marriage. Duncan v, Duncan, ro O. S. 181-185 (1859). Contra: 
Dumaresly v. Fishly, 3 Marsh. (Ky.) 369-376 (1821). 

(48) The marriage act requires that the marriage shall be celebrated in some parish- 
church or public chapel where banns had been usually published; 7. e. before the 25th of 
March, 1754. In consequence of this construction, the court of King’s Bench were 
obliged to declare a marriage void which had been solemnized in a chapel erected in 
1765. Doug. 659. And as there were many marriages equally defective, an act of parlia- 
ment was immediately passed which legalized all marriages celebrated in such churches 
or chapels since the passing of the former marriage act; and it also indemnified the 

_ clergymen from the penalties they had incurred. 21 Geo. III. c. 53-—CHRISTIAN. 
For the present laws on this subject see Chitty’s Eng. Stats. Title Marriage, p. 23 ef seq. 
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essential to a marriage, that it be performed by a person in orders;(z) though 
the intervention of a priest to solemnize this contract is merely jurzs positivt, 
and not juris naturalis aut divini:(49) it being said that pope Innocent the 
Third was the first who ordained the celebration of marriage in the 
church;(@) before *which it was totally a civil contract. And, in [*440 
the times of the grand rebellion, all marriages were performed by the 
justices of the peace; and these marriages were declared valid, without any 
fresh solemnization, by stat. 12 Car. II. c. 33. But, as the law now stands, 
we may upon the whole collect, that no marriage by the temporal law is ipso 
Sacto void, that is celebrated by a person in orders,(50) ina parish-church or 
public chapel, or elsewhere, by special dispensation, —in pursuance of banns 
or a license,—between single persons,—consenting ,—of sound mind,—and 
of the age of twenty-one years;—or of the age of fourteen in males and 
twelve in females, with consent of parents or guardians, or without it, in case 
of widowhood. And no marriage is voidable by the ecclesiastical law, after 
the death of either of the parties; nor during their lives, unless for the 
canonical impediments of precontract, if that indeed still exists; of consan- 
guinity; andof affinity, or corporal imbecility, subsisting previous to their 
marriage. (51) 

II. I am next to consider the manner in which marriages may be dissolved; 
and this is either by death, or divorce. ‘There are two kinds of divorce, the 
one total, the other partial; the one a vinculo matrimontt, (6) (52) the other 
merely a mensa et thoro.(53) ‘The total divorce a vinculo matrimoniz, must 
be for some of the canonical causes of impediment before mentioned, and 
those existing before the marriage, as is always the case in consanguinity; 
not supervenient, or arising afterwards, as may be the case in affinity(54) 


(z) Salk. 119. (a) Moor, 170. (b) [From the bands of matrimony.] 


(49) [Of positive law, and not of natural or divine law.] Schouler. Dom. Rel. 
(3 ed) 33. 

(50) See note on page *437. 

(51) Impotency arising after marriage is not a cause of divorce within the meaning of 
sec. 3, chap. 148, of Rev. Stats. of New Hampshire. Boscomb v. Boscomb, 25 N. H. 
267-275 (1852). The impotency must be permanent and incurable, and so pleaded; 
‘corporal imbecility’’? does not ex vi termini import such impotency. Ferris v. Ferris, 
8 Conn. 167 (1830). Taul v. Campbell, 7 Yerg. (Tenn.) 319-38 (1835). 

(52) [From the bonds of matrimony.] The divorce laws of the respective States of the 
Union are considerably different, South Carolina being the only State in the Union where 
there are no divorce laws. The causes for divorce are from one to nine in different States 
and the period of residence necessary to give a State jurisdiction in the matter ranges from 
thirty days to five years. 

(53) [From bed and board.] A divorce a mensa et thoro cannot be granted where there 
has never been a valid marriage. Zule v. Zule, 1 Saxton Chan. (N. J.) 99 (1830). 

In America a divorce is commonly taken to mean an absolute severing of the bonds of 
matrimony, and not merely a separation from bed and board. But Territories cannot 
grant legislative divorces since Congress in 1824 annulled those granted by the Territory 
of Florida in this manner. Cast v. Cast, 1 Utah 124 (1876). For a spirited protest 
against the frequency and ease of granting divorces, see the dissenting opinion of Turney, 
J., in Lanier v. Lanier, 5 Heisk. (Tenn.) 469 (1871). ; ees 

(54) Single legislative divorces are but single steps towards the barbarism (of legislative 
encroachment upon the judicial function) which the application of the same principle to 
every individual case by a general law, would necessarily bring upon us. 2 Cord. Rights 
Mar. Wom. (2 ed. 1885: p. 198, note. But the general principles regulating divorces, 
independent of statutory provisions, were, in Logan v. Logan, stated by Chief Justice 
Robertson as follows: ‘Marriage, being more fundamental and important than any of 
the social relations, is controlled as to its obligations by a peculiar policy, deemed essen- 
tial to the welfare of the whole community. Being a contract for life, indissoluble by 
the consent of the parties merely, it should not be dissolved by the sovereign will for any 
other causes than such as are subversive of its essential ends, or inconsistent with the 
general welfare. And it is certainly important to the general stability and harmony of 
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or corporal imbecility.(55) For in cases of total divorce, the marriage is 
declared null, as having been absolutely unlawful’ ad znzteo- and the parties 
are therefore separated pro salute animarum:(56) for which reason, as was 
before observed, no divorce can be obtained, but during the life of the parties. 
The issue of such marriage as is thus entirely dissolved, are bastards. (c) (57) 
Divorce a mensa et thoro is when the marriage is just and lawful 

*4a1] ab initio, and therefore the law is tender of dissolving *it a 58) but, 
for some supervenient cause, it becomes improper or impossible for 

the parties to live together: as in the case of intolerable ill temper, (59) or 


(c) Co. Litt, 235. 


that relation, that the parties should know that having taken each other with all their 
infirmities, and vowed reciprocal fidelity and forbearance for life, it is their interest as 
well as their duty to ‘bear and forbear,’ as far as the resources of love, philosophy, and 
religion can enable them.’’ 2 Cord. on Mar. Wom. (2 ed. 1885) p. 139. 

(55) This has been changed by stat. 20 and 21 Vict. c. 85, s. 27, which enacts that a 
divorce may be had for causes arising after marriage, as when the wife is guilty of adul- 
tery, or the husband is guilty of incestuous adultery, or of rape or sodomy, or of adultery 
coupled with desertion, or of adultery coupled with a certain degree of cruelty. 

The impotency of the husband at the time of the marriage to consummate it, and still 
continuing, is ground for annulling it, though the husband was ignorant of his constitu- 
tional defects. 2 Phil. Ec. C. 10.—CHITTY. 

Corporal imbecility may arise after the marriage, which will not then vacate the mar- 
riage, because there was no fraud in the original contract; and one of the ends of 
marriage—viz., the legitimate procreation of children—may have been answered: but no 
kindred by affinity can happen subsequently to the marriage; for, as affinity always 
depends upon the previous marriage of one of the parties so related, if a husband and 
wife are not so related at the time of the marriage they never can become so afterwards. 
—CHRISTIAN. 

(56) [For the safety of souls.] 1 Lomax Dig. 75 (1839). 

(57) In these divorces the wife, it is said, shall receive all again that she brought with 
her; because the nullity of the marriage arises through some impediment; and the goods 
of the wife were given for her advancement in marriage, which now ceaseth. But this 
is where the goods are not spent; and if the husband give them away during the cover- 
ture without any collusion, it shall bind her; if she knows her goods are unspent, she 
may bring an action of detinue for them; but, as to money, etc., which cannot be known, 
she must sue in the spiritual court. Dyer, 62. 

This divorce enables the parties to marry again, and to do all other acts as if they had 
never been married. Com. Dig. Bar. and Feme, C. rand C. 7. Moore Rep. 666. Ca. 9, 
to. 1 Salk. 115,6. Cro. Eliz. 908. 3 Mod. 71. Cro. Car. 463. And after this divorce, 
the liability of the husband for the debts of the woman does not continue. Gow. C. N. 
p. Io. 

A sentence of divorce stands in force till reversed on appeal. 1 And. 185. 2 Lev. 169. 
5 Co. 98, b. So a sentence for nullity of a marriage in causa jacitationis maritagit. 
{By reason of a boasting to be married to some one.] Carth. 225. And if the parties 
die, an examination will not be allowed to prove an heir contrary. Cro. J. 186. 7 Co. 
43.—CHITTY. 

(58) A man after five years’ separation from his first wife and believing her dead, re-mar- 
ried, and upon discovering that his first wife was living, obtained a divorce from the 
second wife. Under the statute making the second marriage void only from the time 
its nullity was pronounced by a court of competent jurisdiction, the second wife, having 
acted in good faith, was held to be entitled to dower of all the real estate owned by the 
husband during their marriage. Price v. Price, 33 Hun. (N. Y.) 76-80 (1884). To 
authorize a divorce under the Rev. Stat. of Indiana, there must be satisfactory proof of the 
alleged charge, independently of the confession of the defendant. McCullough v. Mc- 
Cullough, 8 Black. (Ind.) 62 (1846), 

(59) It may be doubted whether ill temper alone isa ground for a divorce a mensa et 
thoro: the policy of the law is to consider marriage indissoluble, and the court is slow to 
interfere, except where something appears which renders cohabitation unsafe or is likely 
to be attended with injury to the person or to the health of the party applying. Itis no 
less truly than beautifully said by Sir W. Scott, in the case of Evans v. Kyans, 1 Hagg. 
Rep. 36, that “though in particular cases the repugnance of the law to dissolve the 
obligations of matrimonial cohabitation may operate with great severity upon individuals, 
yet it must be carefully remembered that the general happiness of the married life is 
secured by its indissolubility. When people understand that they must live together, 


408 


CHAP. 15] OF PERSONS. 441 


adultery, in either of the parties. For the canon law, which the common 
law follows in this case, deems so highly and with such mysterious rever- 
ence of the nuptial tie, that it will not allow it to be unloosed for any cause 
whatsoever, that arises after the union is made.(60) And this is said to be 
built on the divine revealed law; though that expressly assigns incontinence 
as a cause, and indeed the only cause, why a man may put away his wife 
and marry another.(d )(61) The civil law, which is partly of pagan original, 
allows many causes of absolute divorce; and some of them pretty severe ones: 
as, if a wife goes to the theatre or the public games, without the knowledge 
and consent of the husband;(e) but among them adultery is the principal, 
and with reason named the first.(f) But with usin England adultery is 
only a cause of separation from bed and board:(g) for which the best rea- 
son that can be given, is, that if divorces were allowed to depend upon a 
matter within the power of either of the parties, they would probably be 
extremely frequent; as was the case when divorces were allowed for canoni- 
cal disabilities, on the mere confession of the parties,(#) which is now pro- 
hibited by the canons.(z)(62) However divorces a vinculo matrimonit, for 
adultery, have of late years been frequently granted by act(63) of parlia- 
ment. (64) 


d) Matt. xix. 9. g) Moor, 683. 
e) Nov. 117. h) 2 Mod. 314. 
J) Cod. 5, 17, 8. 4) Can. 1603, c. 105. 


except for a very few reasons known to the law, they learn to soften by mutual accom- 
modation that yoke which they know they cannot shake off. They become good hus- 
bands and good wives from the necessity of remaining husbands and wives; for necessity 
is a powerful master in teaching the duties which it imposes. If it were once understood 
that upon mutual disgust married persons might be legally separated, many couples who 
now pass through the world with mutual comfort, with attention to their common off- 
spring and to the moral order of civil society, might have been at this moment living in 
a state of mutual unkindness, in a state of estrangement from their common offspring, 
and ina state of the most licentious and unreserved immorality. In this case, as in 
many others, the happiness of some individuals must be sacrificed to the greater and 
more general good.’’—CoLERIDGE. 

(60) But the husband and wife may live separate by agreement between themselves and 
a trustee; and such agreement is valid and binding, and may be sued upon, if it be not 
prospective in its nature as for a future separation, to be adopted at the sole pleasure of 
the wife, the parties being, at the time of making the agreement, living together ina 
state of amity. See Jee v. Thurlow, 2 Bar. & C. 547. 4 Dowl.& R. 11. 2 East, 283. 6 
East, 244. 7 Price, 577. 11 Ves. 529. ; 5 

If after this agreement to live separate they appear to have cohabited, equity will con- 
sider the agreement as waived by such subsequent cohabitation; (1 Dowes’s Rep. 235; 
Moore, 874; 2 Peere W. 82; 1 Fonbl. 106; as notes, 2 Cox, Rep. 100; Bunb. 187; 11 Ves. 
526, 537;) or if, the agreement being in consequence of the wife’s elopement, the hus- 
‘band offer to take her again. 1 Vern. 52. ‘ 

But at law, the wife being guilty of adultery is no bar to a claim made by her trustee 
under a separation-deed for arrears of annuity, there being no clause that the deed should 
be void on that account. 2 Bar. & Cres. 547. 4D. & R. 11S. C.—CuiTtTy. ; 

(61) Husband and wife may agree to live separately and may provide for all domestic 
matters by stipulated agreement, which will only be sustained when accompanying or 
following an actual separation. Baker v. Barney, 8 Johns. 72 (1811). Goodard v. Beebe, 
4 Green, Iowa, 126 (1853). If the agreement contemplates a future separation and 
appears designed to promote such an arrangement, it is void; see on this subject Bishop’s 
Law of Married Women, 2 760. Schouler’s Domestic Relations, 294. 

(62) With respect to confessions of adultery, the rule in the ecclesiastical courts was 
that they were very objectionable grounds for a sentence of divorce, and to be received 
with the greatest caution; but that when proved to the satisfaction of the court to be per- 
fectly free from all suspicion of collusion, they were sufficient. See I Haggard’s Rep. 
304. 3 id. 189, 316.—COLERIDGE. Lhe 

(63) Legislative divorces are good where not contrary to the constitution of a State. 

(64) For the purposes of obtaining this divorce by a bill in parliament, it 1s necessary 
that on the petition for the bill to the house of lords (where such bill usually originates) 
that an official copy of the proceedings and definitive sentence of divorce a mensa et thoro 
in the ecclesiastical courts, at the suit of the petitioner, shall be delivered at the bar on 
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In case of divorce a mensa et thoro, the law allows alimony to the wife;(65) 
which is that allowance which is made to a woman for her support out of 
her husband’s estate: being settled at the discretion of the ecclesiastical 
judge, on consideration of all the circumstances of the case.(66) This is 
sometimes called her estovers,(67) for which, if he refuses payment, there is, 
besides the ordinary process of excommunication, a writ at common law de 

estovertts habendis, in order to recover it.(7) It is generally propor- 
*442] tioned to the rank and quality of *the parties. But in case of 

elopement, and living with an adulterer, the law allows her no 
alimony. (£) 

III. Having thus shown how marriages may be made, or dissolved, I come 
now, lastly, tospeak of the legal consequences of such making, or dissolution. 


(J) 1 Lev. 6. [Concerning the obtaining of estovers. ] (k) Cowel, tit. Alimony. 


oath. Upon the second reading of the bill, the petitioner must attend the house to be 
examined at the bar, if the house think fit, whether there is any collusion respecting the 
act of adultery, or the divorce, or any action for crim. con.; and whether the wife was 
living apart from her husband under articles of separation. In all divorce bills must be 
contained a clause, prohibiting the offending parties from intermarrying with each other, 
(but this clause is generally struck out in the committee, and the act passed without it), 
and evidence must be given in the committee of the house of commons on the bill, that 
an action for damages has been brought against the seducer, and judgment for the plain- 
tiff had thereon, or a sufficient reason given why such action was not brought, or judg- 
ment obtained. See the standing orders of the two houses. The proof of a verdict at 
law may be dispensed with where the circumstances are such that the adultery of the 
wife can be proved by satisfactory evidence, and where at the same time it is impossible 
for the husband to obtain a verdict in an action at law. It was dispensed with in the 
case of a naval officer, whose wife had been brought to bed of one child in his absence 
upon duty abroad, and upon his return was far advanced in her pregnancy with the 
second, and where he could not discover the father. So in anothercase, where a married 
woman had gone to France, was divorced there, and married a Frenchman. It would 
ae be dispensed with if the adulterer should die before the husband could obtain a 
verdict. 

In case of divorce for the adultery of the wife, the legislature always interferes to make 
her an allowance out of the husband’s estate, and for this most just, homane and moral 
reason, that she may not be driven by want to continue in a course of vice. Per Best, J. 
4D. & R. 17.—CHITTry. 

(65) A decree vesting in the wife specific personal property of the husband, as alimony 
in gross, is valid, at least when made pursuant to an agreement of the parties; though 
contrary to the common law, it is good by statute in Missouri. Crews v. Mooney, 74 
Mo. 269 (1881). Alimony cannot be granted to the wife upon the mere desertion by the 
husband, disconnected from a suit for divorce. Parsons v. Parsons, 9 N. H. 309-17 
(1838). Under sec. 1485 of the Code of Iowa providing that ‘‘ when a divorce is decreed, 
the Court may make such order in relation to the children and property of the parties 
and the maintenance of the wife, as shall be right and proper”’ the Court may decree 
to the wife as her alimony a certain portion of the lands of the husband in fee simple. 
Jolly v. Jolly, 1 Clarke (Ia.) rr (1855). A wife, after obtaining a divorce, a mensa et 
thoro may sue by her next friend in a Court of Equity of the United States to recover 
alimony from her husband fleeing to another state to put himself out of the jurisdiction 
of the Court granting the decree. Nor will the fact that the husband, without disclosing 
that decree, obtained in that state a divorce a vinculo release him there or anywhere from 
liability to pay the alimony decreed. Barber v. Barber, 62 U. S. 582-600 (1858). Binns 
Jus. 68 (1895). 

(66) Wheeler v. Wheeler, 18 Ill. 40 (1856), where a husband, worth a million dollars, 
had treated his wife very cruelly for years; $10,000 a year was allowed the wife. 
Burr v. Burr, 7 Hill (N. Y.) 207-13 (1843); $12,000 was given as permanent alimony, 
where the total estate was only $39,266, though the wife had brought that sum in cash, 
etc., to her husband. Odom v. Odom, 36 Ga. 286-319 (1867). For a discussion of the 
question when equity will enforce the separate maintenance of the wife by the husband, 
pone recourse to proceedings for divorce, see Garland v. Garland, 50 Miss. 694-710 

1874). 

1 Waterman on Trespass, 39 (1875). Goodeves Mod. Law Pers. Prop. 47 (1887). 
In Indiana, alimony decreed by the Court may be collected by the administrator of the 
divorced wife. Miller v. Clark, 23 Ind. 372 (1864). 

(67) A word used by Bracton to signify any kind of aliment. And Stat. 6 Edw.Ic. 3N 
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By marriage, the husband. and wife are one person in law:(/ )(68) that is, 
the very being or legal existence of the woman is suspended during the 
matriage, or at least is incorporated and consolidated into that of the 
husband:(69) under whose wing, protection, and cover, she performs every- 
thing;(70) and is therefore called in our law-french a Jeme-covert, feemina 
vivo co-operia,(71) is said to be covert-baron, or under the protection and in- 
fluence of her husband, her davon, or lord; and her condition during her 
marriage is called her coverture.(72) Upon this principle, of a union of 
person in husband and wife, depend almost all the legal rights, duties, and 
disabilities, that either of them acquire by the marriage.(73) I speak not 
at present of the rights of property, but of such as aremerely personal. For 
this reason, a man cannot grant any thing to his wife, or enter into 
covenant with her:(7)(74) for the grant would be to suppose her separate 


(4) Co. Litt. 12. (m) Co. Litt. 112, 


puts it as an allowance for meat or cloth. The modern acceptation of the word, if one it.. 
have, refers to the house-bote, hay-bote, and plow-bote.—Cuirry. 

(68) Recent legislation in all of the United States has materially changed the common 
law rules as to the control of the husband over the wife’s property. In all of the states, 
the wife’s property, whether owned before or acquired after marriage, is now com- 
pletely protected from the husband’s creditors, and in some of them, her ownership and 
control over it are assimilated to those of a feme sole, saving, however, to the husband, 
his estate by curtesy, and his right to a distributive share of her personal estate on her 
death. Williams on Real Prop. (6 ed.) 223. 

(69) If the wife’s property consists of lands, the husband alone entitled to the rents and 
profits subject to be divested by a divorce a vinculo. 1 Wash. Real Prop. 340 (5 ed. 1887). 

(70) The husband cannot bring an action of replevin against the wife in Illinois, since 
the married woman’s act of 1861, unless the evidence show clearly that the property is 
brought within the operation of that act. Johnson v. Johnson, 72 Ill. 491 (1874). 

Under Gen. Stats. of New Hampshire, the collection of the note of a married woman 
given for the price of land bought by her, and secured by mortgage thereon, may be 
enforced by foreclosure. Messer v. Smyth, 58 N. H. 298-301 (1878). eae 

Under the statutes (1872) of New York, an action at law could not be maintained 
against a married woman by her husband upon a contract to pay him for services 
rendered to her by him. Perkins v. Perkins, 7 Lans. (N. Y. S. Ct.) 21 (1872). See 
Rogers v. Phillips, 3 Eng. (Ark.) 368 (1848). : : 

(71) Bateman Com. Law 82 (1882). All the married women’s acts are to be liberally 
construed. 2 Cord. Mar. Wom. 369 (1885). Ms 

(72) Whatever may be the origin of femme-covert, it is not perhaps unworthy of observa- 
tion, that it nearly corresponds in its signification to the Latin word nupta [a wife]; for 
that is derived a nubendo, 1. e., tegendo [from covering], because the modesty of the 
bride, it is said, was so much consulted by the Romans upon that delicate occasion, that 
she was led to her husband’s home covered with a veil.—CHRISTIAN. ae 

(73) In many of the States the husband is held responsible for the torts of his wife. 
2 Cord. Mar. Wom. (2 ed. 1885) p. 620, note. 1 Cord. Mar. Wom. p. 161. In Illinois, 
since the acts of 1861 and 1869, relative to married women, the husband is not liable for 
his wife’s torts, neither committed in his presence nor by his participation. The whole 
subject of the rights of husband and ae ‘ fully reviewed in the court’s opinion. 

artin v. Robson, 65 Ill. 129, 136-7, 140 (1872). 
yi 74) This is Pieaase eee eanes of the colony and State of New York, where the 
wife’s sole deedis good. Albany Fire Ins. Co. v. Bay, 4 N. Y. 9-29 (1850). Soin Michi- 
gan, a husband can convey directly to the wife without a trustee. Burdeno v. Ampere, 
14 Mich. 92 (1866). But this was not so in Illinois prior to the married woman’s act of 
1861. Newman v. Willetts, 48 Ill. 536 (1866). Nor in Ohio prior to 1884 (81 O. L. 65- 
209) could she form a partnership with her husband, nor was her separate property a fund 
to which the firm creditors could resort. Payne v. Thompson, 44 O. S. 192-204 (1886). A 
conveyance of realty by the husband directly to the wife, will be upheld at common law 
as a suitable provision for her, when apparently fair and not in fraud of creditors nor un- 
reasonable in amount under the circumstances. Wilder v. Brooks, to Minn. 51-4 (1865.) 
Malone Real Prop. 522 (1881). See as to post nuptial settlements in Equity. Briggs v. 
Mitchell, 60 Barb (N. VY.) 288-313 (1864). For a discussion of the rights of a married 
woman in her separate estate, as modified by statute in Alabama, and the powers of a 
Court of Chancery thereover, see Wilkinson v. Cheatham, 45 Ala. 337, 340, 342 (1871). 
Wife’s estate not chargeable with building material bought by her husband and used in. 
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existence;(75) and to covenant with her, would be only to covenant with him- 
self:(76) and therefore it is also generally true, that all compacts made 
between husband and wife, when single, are voided by the intermar- 
riage.(z)(77) A woman indeed may be attorney for her husband;(o0) for 


(n) Cro. Car. 551. (0) F.N. B. 27. 


completing a house on her land, though he be insolvent. Lobman v. Kennedy, 51 Ala. 
164 (1874). Nor is she liable to be sued at law upon a contract made for the purchase of 
property, though authorized to take and dispose of real and personal property free from 
her husband’s control, or liability for his debts as though a feme sole. Hatton v. Weir, 
19 Ala, 128 (1851). For an instance, where the husband by will deprived a wife of an 
estate, the legal title to which her guardian had put in the husband, see Miller v. Black- 
burn, 14 Ind. 62-8 (1859); and for a discussion of the powers and duties of the guardian 
of an insane married woman see Gardner v. Maroney, 95 Ill. 552-7 (1880). Fifteen years 
adverse possession, during marriage, does not bar a woman from bringing ejectment. 
Watson v. Watson, 10 Conn. 77-98 (1834). Under a conveyance to husband and wife 
jointly they take not as tenants in common, or as joint tenants, but as tenants by the 
entirety, and upon the death of either, the survivor takes the entire estate. Bertles uv. 
Nunan, 92 N. Y. 152, 156 (1883). 1 Cord. Mar. Wom. 259 (1885). Antenuptial contracts 
to be performed after the marriage, are not destroyed by the marriage. Houghton v. 
Houghton, 14 Ind. 508 (1860); but will be enforced. Miller v. Goodwin, 14 Mass. 544 
(1857). So will a parole one, reduced to writing after the marriageif unambiguous, and 
if not questioned during the joint lives of the parties may not be afterwards. Claypool v. 
Jaqua, 135 Ind. 501-5 (1893). 

The marrying of a man by a woman is not such a part performance of a parole con- 
tract to convey real estate to her in consideration thereof, as will induce a court of equity 
to compel a specific performance, despite the statute of frauds. Brown v. Conger, Exr. 
oe ni Hun. (N. Y.) 625, 628 (1876). See also 2 Const. Rpts. S.C. Schl. Dom. Rel. (3 ed. 
1882). 

(75) The common law provisions as respects married women’s legal disabilities had two 
objects in view: first, to protect the husband as to his rights acquired by the marriage, 
and secondly, to protect the wife from undue influence of her husband, which every 
one must admit exists in nearly all cases. Where neither of these evils existed or was 
probable, much scope was allowed her asto what manner she should act in. 

(76) For a summary of the powers of married women in the United States, with respect 
to their power to deal with their separate legal estate, see Bishop’s law of married women. 

_ (77). The husband and wife being one person in law, the former cannot, after mar- 
riage, by any conveyance of common law, give an estate to the wife, (Co. Litt. 112, a., 187, 
b.,) nor the wife to the husband. Co. Litt.187, b. But the husband may grant to the 
wife by the intervention of trustees, Co. Litt. 30;) and he may surrender a copyhold to 
her use. A husband cannot covenant or contract with his wife, (Co. Litt. 112, a.;) though 
he may render his contract binding, if entered into with trustees; for unless by particular 
custom, as the custom of York, (Fitz. Prescription, 61. Bro. Custom, 56,) a feme covert 
is incapable of taking any thing of the gift of her husband, (Co. Litt. 3,) except by will. 
Litt. s. 168. 2 Vern. 385. 3 Atk. 72. 1 Fonblanque on Eq. 103. 

But in equity, gifts between husband and wife are supported, (1 Atk. 270. 2 Ves. 666 
1 Fonb. on Eq. 103. 3 P. Wms. 334,) unless in fraud of creditors, etc., or where the gift 
is of the whole of the husband’s estate. 3 Atk. 72. 2 Ves. 408. 

But though in equity the wife may take a separate estate from her husband in respect 
of a gift, and even have a decree against her husband in respect of such estate, (r Atk. 
278,) or avail herself of a charge for payment of his debts, (Prec. Ch. 26,) yet if she do 
not demand the produce during his life, and he maintains her, an account of such sepa- 
rate estate shall not be carried back beyond the year. 2P. Wms. 82, 341. 3 P. Wms. 
353. 2 Ves. 7, 190, 716. 16 Ves, 126. I1 Ves, 225. 1 Fonbl. on Eq. 104. 1 Atk. 269. 
I Equ. Ca. Ab. 140, pl. 7. 

By 27 Hen. VIII. the husband may make an estate to his wife; as if he make a feoff- 
ment to the use of his wife for life, in tail or in fee, the estate will be executed by the 27 
Hen. VIII., and the wife will be seised. Co. Litt. 112, a. So if the husband covenant 
to stand seised to the use of his wife, (id. a. b.;) and this where, by custom, he might 
devise atcommon law. Litt. s. 168. So where the husband or wife act en auter droit 
the one may make an estate to the other; as if the wife has an authority by will to sell 
she may sell to her husband. Co. Litt. 112, a, ; 
ft eee eee or Soe ee woman before marriage, and they 
patie y, or contract is discharged. Cro. Car. 551. 1 Lord 

_So if two men make a bond or contract to a woman, or econtra, and one of them mar- 
ries with her, the bond, etc., is discharged, (Cro, Car. 551,) though it be intended for the? 
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that implies no separation from, but is rather a representation of, her lord. 
And a husband may also bequeath any thing to his wife by will;(78) for 
that cannot take effect till the coverture is determined by his death.( 4 )(79) 
The husband is bound to provide his wife with necessaries by law, as much 
as himself; and, if she contracts debts for them, he is obliged to pay 
them;(¢)(80) but for any thing besides necessaries he is not chargeable. (7) 
Also if a wife elopes, and lives with another man, the husband is 

*not chargeable even for necessaries;(s)(81) at least if the person [*443 
‘who furnishes them is sufficiently apprised of her elopement. (7) (82) 

If the wife be indebted before marriage, the husband is bound afterwards 


p) Co. Litt. 112. 8) Stra. 647. 
q) Salk 118. t) 1 Lev. 5. 
() 1 Sid. 120. oe 


advantage of the wife during the coverture, as that she shall have such rents, etc., at her 
disposals (Ca, Ch. 21, 117. 

Under Married Women Trader acts in most of the States of the Union it is provided 
that married women shall trade as if so/e, she may trade precisely as if unmarried, she is 
as to her business a /eme sole, and may do all things incidental to trading in general and 
all things usual and proper in the particular trade in which she is engaged. She may 
engage in any legitimate calling. She may conduct the business personally or by agent; 
may have her salesmen and her clerks. She may be a partner, silent or active; and 
unless prohibited by statute have her husband as her agent or bea partner with him; 
though this is denied in some states. She need not, unless the statute so provides, have 
separate property to begin with; she may start out on credit or use property given her 
by her husband, though in the latter case his creditors may have rights. The capital 
and stock in trade of her business, as well as the profits, are entirely hers. She may, on 
credit, purchase goods for her trade; or buy land or seed for farming purposes; or rent a 
store; or contract for services; she may transfer a note received in the course of trade; she 
may even sell out her business; and agree not to use the same name again. She is per- 
sonally liable on all contracts which she executes in the conduct of her business, even as 
endorser of a note; she is liable for the fraud of her employees, and is estopped as if sole 
from denying the right to represent her; she is liable for goods consigned to her. She 
may sue and be sued alone and at law, except, perhaps, as to suits with her husband; and 
a general judgment may be obtained against her. She may make a deed for the benefit 
of creditors and take the benefit of the insolvent laws. Am. and Eng. Enc. of Law, 
vol. 14, p. 675, 676. . 

For the statutory changes in England see 45 and 46 Vict. c. 75. : 

(78) A married woman, by the assent of her husband, may make her will of real or 
personal chattels, or choses in action in which her husband has an interest or of personal 
property of which he is sole owner, and her bequests will be valid, such a will as to his 
interest or property operating as a gift from him. Cutter v. Butler, 25 N. H. 343-52. 

(79) A donatio causa mortis by a husband to his wife may also be good, as it is in the 
nature of alegacy. 1 P. Wms. 441.—Cnirry. 2Cord Mar. Wom. 369 (1885). 

(80) But after the husband has forbidden the tradesman to sell to his wife, he must 
prove that the goods sold were needed and that the husband failed or refused to furnish 
them. 2 Cord. on Mar. Wom. (2 ed. 1855) p. 522. A man who lives with a woman as his 
wife, is estopped from denying it when charged with liabilities as her husband; but this 
cannot affect rights of property even as between themselves. Ponder v. Graham, 4 Fla. 
23-45 (1851). After a decree of divorce awarding the wife the custody of the minor 
children the husband cannot be held liable for their support and education. Finch vz. 

inch, 22 Conn. 411-24 (18 
EN hots earl OG EE haces without her fault, the husband is liable for necessa- 
ries furnished her suitable to her condition in life. Lockwood v. Thomas, 12 John, (N. 
Y.) 248-50 (1815). A husband is liable for reasonable charges for the services of a physician 
employed by his wife in her illness. Kendelberger v. Vandusen, 1 Wilson (Ind. ) 290 

1872). Fora discussion of the property rights and duties of married women under the 
statutes of Ill. (1861-9) and the liabilities of husbands, see Martin v. Robson, 65 Ill. 129- 
4o (1872). 

81) Sch. Dom. Rel. 61, 74-5, 8, 80, 3, 4 (3 ed. 1882). P 
(82) I do not imagine that the liability of the husband to discharge the contracts of his 


wife depends on the principle of a union of person, but on that of authority and assent 
expressed or implied. This principle borne in mind is a clew to almost all the decisions: 
thus, first, during cohabitation, it may be presumed that the husband authorizes his wife 
to contract for all necessaries suitable to his degree; and no misconduct of hers during 
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to pay the debt;(83) for he has adopted her and her circumstances 
together.(~)(84) Ifthe wife be injured in her person or her property, she 
can bring no action for redress without her husband’s concurrence, and in 
his name, as well as her own:(v) neither can she be sued without making the 


(u) 3 Mod. 1, 6. (v) Salk. 119. 1 Roll, Abr. 347. 
a ee ee ee Se ee 


cohabitation, not even adultery, which he must therefore be supposed to be ignorant of or 
to have forgiven, can have any tendency to destroy that presumption of authority. But 
if that presumption be removed, either by the unreasonable expensiveness of the goods 
furnished, or by direct warning, the liability falls tothe ground. Secondly, cohabitation 
may cease either by consent, the fault of the husband or of the wife: in the first case, if 
there be an agreement for a separate allowance to the wife, and that allowance be paid, 
it operates as notice that she is to be dealt with on her own credit, and the husband is 
discharged; if there be no allowance agreed on, or none paid, then it must be presumed 
that she has still his authority to contract for her necessaries, and he remains liable. In 
the second case, in which it is improbable that any allowance should be made, the hus- 
band is said to send his wife into the world with general credit for her reasonable expenses. 
This is upon the general principle that no one shall avail himself of his own wrong: by 
the common law, the husband is bound to maintain his wife, and when he turns her from 
his house he does not thereby discharge himself of that liability, which, still remaining, 
is a ground for presuming an authority from him to her to contract for reasonable neces- 
saries. Against this presumption no general notice not to deal with her shall be allowed 
to prevail; but where there is an express notice to any particular individual, that person 
cannot sue upon contracts afterwards entered into with her. In the last case there is no 
ground for the presumption of authority: the law does not oblige a husband to maintain 
anadulteress who has eloped from him, and whose situation has thus become public; and 
therefore it will not be inferred that he has given her authority to bind him by contracts, 
and there will be no necessity for notice to rebut an inference which does not arise. See 
the cases collected and arranged, 1 Selw. N. P. 275, 284.—COLERIDGE. 

If a wife elopes from her husband, though not with an adulterer, the husband is not 
liable for any of her contracts, though the person who gave her credit for necessaries had 
no notice of the elopement. But if she offers to return, and her husband refuses to 
receive her, his liability upon her contracts for necessaries is revived from that time, not- 
withstanding notice not to trust. McCutchen v. McGahay, 11 Johns. 281. Cunningham 
v. Irvin, 7S. & R. 247. McGahay v. Williams, 12 Johns. 293. Kimball v. Keeps, 11 
Wend. 33. Hunter v. Boucher, 3 Pick. 289. Brown v. Patton, 3 Humph. 135. Fredd 
v. Eves, 4 Harring, 385. The authority and assent of the husband to the contract of the 
wife for necessaries are implied where the conduct of the husband prevents cohabitation. 
Cary v. Patton, 2 Ashmead, 140. Billing v. Pilcher, 7 B. Monroe, 458. If the wife carry 
‘on business with the knowledge of the husband, it will be presumed to be with his con- 
sent, and he will be responsible on her contracts made in the course of it. McKinley z. 
McGregor, 3 Wharton, 369. The power of a wife to bind her husband by her contracts 
depends upon the fact of agency alone, express or implied,—she having, as wife, no 
original and inherent power to bind him by any contract. Sawyer v. Cutting, 23 Verm. 
486.—SHARSWOOD. 

(83) Tiedman on Sales, 29 (1891). Chitty on Contracts, 223 (12 Eng. ed. 1890); a suit 
against husband and wife for her debt dum sola, abates by her death after suit brought 
and before the filing of the declaration. Williams v. Kent ef u2., 15 Wend. 361 (1836). 
Goods bought by a married woman on her own credit and used in trade by her, are 
not her separate property by the act of 1848. Robinson v. Wallace, 39 Pa. 129-33 (1861). 
For an examination of the rights of married women in Texas as affected by the Spanish 
law, the common law and statutes; see Cartright v. Hollis, 5 Tex. 152-5 (1849); Taylor 
v. Rountree, 15 Lea (Tenn.) 725-30 (1885). Foran example of how the equities of a wife 
owning a separate estate and doing business on her own account, were adjusted, as re- 
ards creditors of her insolvent husband; see Penn v. Whitehead etc. 17 Grat. ( Va.) 503+22 
(1867). A husband who had deserted his wife and knew she supported herself by keeping 
a boarding house, was held liable for her contracts reasonably made in the course of 
ae) which business he never objected. Rotche v. Miles, 2 Conn. 638-51 

1818). 

(84) But though the husband has had a great fortune with his wife, if she dies before 
him, he is not liable to pay her debts contracted before marriage, either at law or in 
equity, unless there be some part of her personal property which he did not reduce into 
his possession before her death, which he must afterwards recover as her administrator: 
and to the extent of the value of that property he will be liable to pay his wife’s debts 
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husband a defendant.(w)(85) ‘There is indeed one case where the wife 
shall sue and be sued as a feme sole, viz. where the husband has abjured 
the realm, or is banished,(x) for then he is dead in law;(86) and, the hus- 
band being thus disabled to sue for or defend the wife, it would be most un- 
reasonable if she had no remedy, or could make no defence at aili(87) 6 In 
criminal prosecutions, it is true, the wife may be indicted and punished 
separately;(y) for the union is only a civil union.(88) But in trials of any 
sort they are not allowed to be witnesses for, or against, each other:(z) 
partly because it is impossible their testimony should be indifferent, but 
principally because of the union of person; and therefore, if they were ad- 
mitted to be witnesses for each other, they would contradict one maxim of 
law, ‘‘nemo in propria causa testis esse debet;’’(a) and if against each other, 
they would contradict another maxim, (89)(90) ‘‘ zemo tenetur seipsum 


(w) Bro. Error, 173, 1 Leon. 312, 1 Sid. 120. This y) 1 Hawk. P. C. 3. 

was also the practice in the courts of Athens. Pott. z) 2 Hawk. P. C. 431. 

Antiq. b. 1, ¢. 21. a) [‘‘No oneis allowed to be a witness in hisown 
(x) Co. Litt. 133. cause.’’] 


dum sola which remained undischarged during the coverture. 1 P. Wms. 468. 3 P. 
Wms. 409. Rep. T. Talb. 173.—CHRISTIAN. 

He is liable for her debts dum sola, even though he be an infant, but not liable 
after her death or after divorce, unless they have been prosecuted to judgment 
against him before that. Roach v. Quick, 9 Wend. 238. Waul vw. Kirkman, 13 
S. & M. 599. Morrow v. Whitesides, 10 B. Monr. 411. After the coverture has 
ceased, a woman may be proceeded against at law for a debt which she owed previous 
to the marriage. Clarke v. Windham, 12 Ala. 798.—SHARSWOOD. Barb. Parties to 
Actions, 109 (2 ed. 1884). 

(85) Browne on Actions at Law, 250 (1843). 

(86) 2 Cord on Mar. Wom. (2 ed. 1885) p. 304. ae 

(87) A mere temporary absence of the husband does not subject his wife to be sued as 
a feme sole. Robinson v, Reynolds, 1 Aiken, 174. Rogers v. Phillips, 3 Eng. 365. An 
absence of seven years, which raises a presumption of his death, does. Boyer v. Owens, 
1 Hill, S.C. 8. King v. Paddock, 18 Johns. 141. So also if the husband actually deserts 
the wife without the intention of returning. Gregory v. Paul, 15 Mass. 31. Starrett v. 
Wynn, 17S. & R. 130. Gregory v. Peirce, 4 Metc. 478. Arthur v. Broadnax, 3 Ala. 
557. James v. Stewart, 9 ibid. 855. So incase of a divorce a mensa et thoro. Pierce v. 
Burnham, 4 Metc. 303.—SHARSWOOD. ; : 

(88) In many inferior misdemeanors the law holds the wife responsible for her own 
conduct. For instance, if she receives stolen goods of her own separate act without the 
privity of her husband. Hale P.C. 516. A feme covert may be indicted alone for a 
riot, (Dalt. 477,) or for selling gin against the statute 9 Geo. I. c. 23, (Stra. 1120,) or for 
being a common scold, (6 Mod. Rep. 213, 239,) for assault and battery, (Salk. 384,) for 
keeping a gaming-house, (10 Mod. Rep. 335,) for slander or trespass, (Roll. Abr. 251,) for 
keeping a bawdy-house without the concurrence of her husband, (10 Mod. Rep. 63,) and 
though she has obtained his consent she is still punishable. 1 Hawk. P. C.c. 1, s. 12. 
Lord Mansfield says, ‘‘a feme covert is liable to be prosecuted for crimes committed by 
her;’’ and Mr. Justice Wilmot, in the same case, observed, ‘‘the husband is not liable 
for the criminal conduct of his wife.’? See Rex v. Taylor, 3 Burr. 1681. Where a wife, 
by her husband’s order and procuration, but in his absence, knowingly uttered a forged 
order and certificate for the payment of prize-money, it was held that the presumption 
of coercion at the time of uttering did not arise, as the husband was absent, and the wife 
was properly convicted. Russell & R. Cro. C. 210.—CHITTY. 

(89) In an action for the slander of one married woman by another, the husband of 
neither party can be joined as plaintiff or defendant. Harris v. Webster, 58 N. H. 481 
(1878). An action lies against husband and wife for slanderous words spoken by her 
before marriage. Hawk v. Harmon, 5 Binn. (Pa.) 43-61 (1812); but in Kansas the hus- 
band is not liable if not present when the slanderous words are spoken and not at all 
participating therein. Norris v. Corkhill, 32 Kan. 410 (1884). a 

(90) It is no defence to an indictment for keeping a brothel that the accused’s 
wife owned the house, also lived there and received the profits of the business. 
Comm. v. Wood, 97 Mass. 225-8 (1867). A woman who held a man while her husband. 
killed him with an ax is liable just as a ferme sole would be. Bibb v. State, 94 Ala. 32 


(1891). 
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accusare.’’(6)(91)(92) But, where the offence is directly against the person 
of the wife, this rule has been usually dispensed with;(¢) (93) and therefore, 
by statute 3 Hen. VII. c. 2, in case a woman be forcibly taken away, and 
married, she may be a witness against such her husband, in order to convict 
him of felony. For in this case she can with no propriety be reckoned his 
wife; because a main ingredient, her consent, was wanting to the contract: 
and also there is another maxim of law, that no man shall take ad- 
*444] vantage of hisown wrong; which the (94)*ravisher here would do, 
if, by forcibly marrying a woman, he could prevent her from being a 
witness who is perhaps the only witness to that very fact. me 

In the civil law the husband and the wife are considered as two distinct 
persons, and may have separate estates, contracts, debts, and injuries;(d@ ) 
and therefore in our ecclesiastical courts, a woman may sue and be sued with- 
out her husband. (e) 

But though our law in general considers man and wife as one person, yet 
there are some instances in which she is separately considered; as inferior to 
him, and acting by his compulsion. And therefore all deeds executed, and 
acts done, by her, during her coverture, are void;(95) except it be a fine, or 
the like matter of record, in which case she must be solely and secretly ex- 
amined, to learn if her act be voluntary.(/) She cannot by will devise lands 
to her husband, unless under special circumstances; for at the time of making 


4) [‘‘No one is bound to accuse himself.’’] (ad) Cod. 4, 12, 1. 
(c) State Trials, vol. 1. Lord Audley’s case. Stra. ¥, 2 Roll. Abr. 298. 
633. (f) Litt. 32 669, 670. 


(91) A witness is no longer disqualified by having an interest in the event of the 
cause. The widow of the testator may be a witness for the executors in a suit 
brought by them, wherein she has no interest. Gebhart v. Shindle, 15 S. & R. 
235-9 (1824). ; : 

(92) The statute 16 & 17 Vict. c. 83 enacts that husbands and wives of parties shall be 
competent and compellable to give evidence on behalf of either party; but neither can be 
compelled to disclose any communication during marriage, and neither is a competent 
witness in a criminal proceeding, or in any proceedings instituted in consequence of 
adultery.—STEWART. 

In a suit to which the trustee of a married woman is a party, her husband, although 
he has no interest in the subject of the trust, cannot be a witness for the trustee, because 
his wife has an interest. Burrell v. Bull, 3 Sandf. Ch. Rep. 15. Hodges v. The Bank, 
13 Alabama, 455. Footman v. Pendergrass, 2 Strob. 317. 

The widow is not as such disqualified as a witness in a case in which her husband had 
aninterest. She may testify to any fact within her personal knowledge, but not to any 
thing disclosed by his communications with her. As to all communications thus made 
in the close confidence of the marriage relation, the law stops her mouth forever. 
Edgell v. Burnett, 7 Verm. 506, 534. Pike v. Hayes, 14 N. Hamp. 1g. It has been held, 
however, that after a wife has been divorced from her husband, she will not be per- 
mitted to testify against him in respect to transactions which took place prior to the 
divorce and during the coverture. Barnes v. Camack, 1 Barbour, 392. Cooke v. Grange, 
48 Ohio, 526.—SHARSWOOD. 

(93) Mills v U. S., 1 Pinney (Wis.) 74 (1872). 2 Cord. Mar. Wom. 267 (2 ed. 1885): 
See a case in 3 Lawson’s Crim. Def. 28 (1885), wherein the judge refused to allow a 
petty family quarrel between husband and wife be aired in court. 

(94) Sch. Dom. Rel. 70 (1882). 

(95) By the common law a married woman’s lease of her own land was void. Murray 
v. Hmmons, 19 N. H. 483-6 (1849). She could convey by joining her husband, Dur- 
ant v. Ritchie, 8 Fed. Cases 122 (1825); but in Alabama she and her husband could not 
mortgage her separate estate to subject it to sale for his debt, Bibb v. Pope, 43 Ala. 190 
(1868); nor did the husband’s death operate as a confirmation of such attempt, O’Neil 
v. Robinson, 45 Ala. 526-34 (1871). 

A mortgage made by a married woman in her own name alone without joining 
her husband, and to one who advanced a part of the purchase money with which the 
land was bought by her, was held void in the hands of an assignee seeking to foreclose it. 
Eaton v. George, 40 N. H. 258-63 (1860), a 
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it she is supposed to be under his coercion.(g)(96) And in some felo- 
nies, and other inferior crimes, committed by her, through constraint of 
we Eee the law excuses her:(%) but this extends not to treason or mur- 

er.(97 

| The husband also, by the old law, might give his wife moderate correc- 
tion.(z)(98) For, as he is to answer for her misbehavior, the law thought it 
reasonable to intrust him with this power of restraining her, by domestic 
chastisement, in the same moderation that a man is allowed to correct his 
apprentices or children; for whom the master or parent is also liable in some 
cases to answer. But this power of correction was confined within reasonable 
bounds, (7) and the husband was prohibited from using any violence to his 
wife, aliter quam ad virum, ex causa regiminis et castigationis uxoris sue, 
licite et rationabiliter pertinet.(99) ‘The civil law gave the husband 
the *same, or a larger, authority over his wife:(100) allowing him, for [445 
some misdemeanors, flagellis et fustibus acriter verberare uxorem; 
for others, only modicam castigationem adhibere.(k)(101) But with us, in 
the politer reign of Charles the Second, this power of correction began to be 
doubted; (Z)(102) and a wife may now have security of the peace against her 


9} Co. Litt. 112. j) Moor, 784. 
h) 1 Hawk. P. C. 2. tH) Noy. 117, c. 14, and Van Leeuwen in Joc, 
i) Ibid. 130. 1) 1Sid. 113, 3 Kebb. 433. 


(96) A married woman, with the assent of her husband, may make a will, by way of 
appointment, of the personal property at her disposal. She cannot, even with the assent 
of her husband, make a devise of lands, so as to render the will effectual against her 
heir, unless it be in virtue of the provisions of some statute, or of a power granted to her 
in the original creation of the estate. Nor does the circumstance of her surviving her 
husband render valid the will of a married woman, unless she republishes it after his 
death. Osgood v. Breed, 12 Mass. 525. Banks v. Stone, 13 Pick. 420. Marston v. Nor- 
ton, 5 N. Hamp. 205. Thomas wv. Folwell, 2 Whart. 11. Newlin v. Freeman, 1 Iredell, 
514. A husband may revoke his assent to a will made by his wife of her personal estate; 
but it must be done before the probate of the will. Wagner’s Estate, 2 Ashm. 448.— 
SHARSWOOD. 

(97) The wife is not indictable for offences committed by the command of or in com- 
pany with her husband, unless the crime is malum in se, or where the wife may be pre- 
sumed to be the principalagent. If, however, she commit any indictable offence without 
the presence or coercion of her husband, she alone is responsible. Commonwealth »v. 
Neal, 1o Mass. 152. Commonwealth v. Lewis, 1 Metc. 151. State v. Parkerson, 1 Strob. 
169. Davis v. The State, 15 Ohio, 72. If a married woman commits a misdemeanor 
with the concurrence of her husband, the husband is liable. Williamson v. The State, 
16 Alabama, 431.—SHARSWOOD. 

1 Russel on Crimes, 33 and notes (9 Am. ed. 1876), explains just what crimes the hus- 
band’s coercion includes. 

(98) Malone’s Crim. Briefs 173 (1886). 1 Bish. New Crim. Law 214 (1892). 

(99) [Otherwise than lawfully and reasonably belongs to the husband for the due gov- 
ernment and correction of his wife. ] 

(100) Sch. Dom. Rel. 60, 71 (3 ed. 1882). : 

(101) [To beat his wife severely with scourges and cudgels—to use moderate chastise- 
ment. 

Gea This degrading doctrine, so fondly adhered to, Blackstone says: ‘‘ by the lower 
ranks as an ancient privilege,’ has never been countenanced for a moment by American 
law or in American courts; see People v. Winters, 2 Park Crim. Rep. N. Y., 10; Comm. 
v. McAffee, 108 Mass. 458 (1871). Rae: ; 

The ancient right of a husband to beat his wife moderately was discredited by Black- 
stone and is not recognized at this day. A husband and wife cannot sue one another for 
assault in a civil court. Webbs Pollock on Torts (Enlg. Am. ed.) 150. : 

Although the Supreme Court, of North Carolina, declared in State v. Rhodes, Phill. L. 
(N. C.) 453 (1866), that a husband has a right to whip his wife with “‘a stick as large as 
his finger but not larger than his thumb.”’ This decision was in recognition of a bar- 
barous custom which modern authoritiescondemn. Fulgham vz. State, 46 Ala. 143 (1871). 
State v. Oliver, 70 N. C. 60 (1874). Shocket v. Shockett, go Vt. 195 (1867). Gholston 
v. Gholston, 31 Ga. 625 ( es Edmond’s App. 57 Pa. 232 (1868). Commonwealth v. 
McA ffee, 108 Mass. 458 (1871. 
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husband;(m) or, in return, a husband against his wife.(z) Yet the lower 
rank of people, who were always fond of the old common law, still claim 
and exert their ancient privilege: and the courts of law will still permit a 
husband to restrain a wife of her liberty, in case of any gross misbehavior. (0) 

These are the chief legal effects of marriage during the coverture; upon 
which we may observe, that even the disabilities which the wife lies under 
are for the most part intended for her protection and benefit: so great a favor- 
ite is the female sex of the laws of England. (103) 

(m) 2 Ley. 128. (n) Stra. 1207. (o) Stra. 478, 875. 


(103) Nothing, I apprehend would more conciliate the good will of the student in favor 
of the laws of England than the persuasion that they had shown a partiality to the female 
sex. ButI am notso much in love with my subject as to be inclined to leave it in possession 
of a glory which it may not justly deserve. In addition to what has been observed in this 
chapter by the learned commentator, I shall here state some of the principal differences 
in the English law respecting the two sexes; and I shall leave it to the reader to deter- 
mine on which side is the balance, and how far this compliment is supported by truth. 

Husband and wife, in the language of the law, are styled davon and feme. ‘The word 
baron, or lord, attributes to the husband not a very courteous superiority. But we might 
be inclined to think this merely an unmeaning technical phrase, if we did not recollect 
that if the baron kills his feme it is the same as if he had killed a stranger, or any other 
person; but if the feme kills her baron, it is regarded by the laws as a much more atro- 
cious crime; as she not only breaks through the restraints of humanity and conjugal 
affection, but throws off all subjection to the authority of her husband. And therefore 
the law denominates her crime a species of treason, and condemns her to the same pun- 
ishment as if she had killed the king. And for every species of treason, (though in 
petit treason the punishment of men was only to be drawn and hanged,) till the 30 Geo. 
III. c. 48, the sentence of women was to be drawn and burnt alive. 4 book, 204. 

By the common law, all women were denied the benefit of clergy; and till the 3 & 4 
W. and M. c. 9, they received sentence of death, and might have been executed, for the 
first offence in simple larceny, bigamy, manslaughter, etc., however learned they were, 
merely because their sex precluded the possibility of their taking holy orders; though 
aman who could read was for the same crime subject only to burning in the hand and 
a few months’ imprisonment. 4 book, 369. 

These are the principal distinctions in criminal matters. Now let us see how the 
account stands with regard to civil rights. 

Intestate personal property is equally divided between males and females; but a son, 
though younger than all his sisters, is heir to the whole of real property. 

A woman’s personal property by marriage becomes absolutely her husband’s, which at 
his death he may leave entirely away from her; but if he dies without will, she is entitled 
to one-third of his personal property, if he has children; if not, to one-half. In the 
province of York, to four-ninths or three-fourths. 

By the marriage, the husband is absolutely master of the profits of the wife’s lands 
during the coverture; and if he has had a living child, and survives the wife, he retains 
the whole of those lands, if they are estates of inheritance, during his life; but the wife 
is entitled only to dower, or one-third, if she survives, out of the husband’s estates of 
inheritance; but this she has whether she has had a child or not. 

But a husband can be tenant by the curtesy of the trust estates of the wife, though the 
wife cannot be endowed of the trust estates of the husband. 3 P. Wms. 2209. 

With regard to the property of women, there is taxation without representation; for 
they pay taxes without having the liberty of voting for representatives; and indeed there 
seems at present no substantial reason why single women should be denied this privilege. 
Though the chastity of women is protected from violence, yet a parent can have no 
reparation by our law from the seducer of his daughter’s virtue but by stating that she 
is his servant, and that by the consequences of the seduction he is deprived of the benefit 
of her labor; or where the seducer at the same time is a trespasser upon the close or 
premises of the parent. But when by such forced circumstances the law can take cogni- 
zance of the offence, juries disregard the pretended injury, and give damages commen- 
surate to the wounded feelings of a parent. 

Female virtue, by the temporal law, is perfectly exposed to the slanders of malignity 
and falsehood; for any one may proclaim in conversation that the purest maid or the 
chastest matron is the most meretricious and incontinent of women with impunity, or 
free from the animadversions of the temporal courts. Thus female honor, which is 
dearer to the sex than their lives, is left by the common law to be the sport of an aban- 
doned calumniator. 3 book, 125. 

From this impartial statement of the account, I fear there is little reason to pay a com- 
pliment to our laws for their respect and favor to the female sex.—CHRISTIAN. 
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CHAPTER XVI. 
OF PARENT AND CHILD. 


THE next, and the most universal relation in nature, is immediately 
derived from the preceding, being that between parent and child. 

Children are of two sorts; legitimate, and spurious, or bastards, each of 
which we shall consider in their order; and, first, of legitimate children. 

I. A legitimate child is he that is born in lawful wedlock, or within a com- 
petent time afterwards.(1) ‘‘ Pater est quem nuptie demonstrant,’’(2) is the 
rule of the civil law;(@) and this holds with the civilians, whether the nup- 
tials happen before or after the birth of the child. With us in England the 
rule is narrowed, for the nuptials must be precedent to the birth; of which 
more will be said when we come to consider the case of bastardy. At present, 
let us inquire into, 1. The legal duties of parents to their legitimate children. 
2. Their power over them. 3. The duties of such children to their parents. 

1. And, first, the duties of parents to legitimate children: which princi- 
pally consist in three particulars; their maintenance, their protection, and 
their education. 

*The duty of parents to provide for the maintenance of their chil- [*447 
dren is a principle of natural law;(3) an obligation, says Puffen- 
dorf,(2) laid on them not only by nature herself, but by their own proper 
act, in bringing them into the world: for they would be in the highest man- 
ner injurious to their issue, if they only gave their children life that they 
might afterwards see them perish. By begetting them, therefore, they have 
entered into a voluntary obligation to endeavor, as far as in them lies, that 
the life which they have bestowed shall be supported and preserved. And 
thus the children will have the perfect 77gft of receiving maintenance from 
their parents. And the president Montesquieu(c) has a very just observa- 
tion upon this head: that the establishment of marriage in all civilized states 
is built on this natural obligation of the father to provide for his children; 
for that ascertains and makes known the person who is bound to fulfil this 
obligation: whereas, in promiscuous and illicit conjunctions, the father is 
unknown; and the mother finds a thousand obstacles in her way, shame, 
remorse, the constraint of her sex, and the rigor of laws, that stifle her in- 
clinations to perform this duty; and, besides, she generally wants ability. 

The municipal laws of all well-regulated states have taken care to enforce 
this duty: though Providence has done it more effectually than any laws, by 
implanting in the breast of every parent that natural oropyn, or insuperable 
degree of affection, which not even the deformity of person or mind, not even 


(a) Ef. 2,4, 5. (b) L. of N. 14, ¢. 11, (c) Sp. L. b. 23, ¢. 2. 


(x1) Sch. Dom. Rel. 303, 4, 17, 22, 32 (3,ed. 1882). 

( 3 [‘‘ He is the father whom the marriage designates.’’] 

(3) Wood Mast. & Serv. 20(1877). Osborn v. Allen, 2 Dutch. (N. J.) 388-9, (1857). 
Edwards v. Davis, 16 Johns. (N. Y.) 281-5 (1819). Nicholson v. Spencer, 11 Ga. 610. 
(1852). Clark v. Gatts, 1 Bradw. (Ill.) 454-6 (1877). Porter v. Powell, 79 Ia. 151-8 (1890). 
Lower v. Wallick, 24 Ind. 68-73 (1865). Where a parent allows a stranger to sup- 
port and instruct his children, not objecting thereto, but rather assenting and advising 
therein, the law presumes he knows his obligations, accepts the services aud promises 
to pay. Pyne v. Van Bergen, 1 Pinney (Wis.) 532 (1845). Contra: Raymond v. Loyd, 
1o Barb. (N. Y.) 483-5 (1851). Kelly v. Davis, 49 N. H. 187-9 (1870). There is no 
common law liability of a child to support its parents: who are infirm, aged or des- 
titute: Edwards v. Davis, 16 John. (N. Y.) 281-5 (1819). Lebanon v, Griffin, 45 N. H. 
558-61 (1864). 
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the wickedness, ingratitude, and rebellion of children, can totally suppress, 
or extinguish. . : ; 

The civil law(d) obliges the parent to provide maintenance for his child, 
and, if he refuses, ‘‘judex de ea re cognoscet.’’(4) Nay, it carries this matter 

so far, that it will not suffer a parent at his death totally to disinherit 
*448] his child, without expressly giving *his reason for so doing; and 

there are fourteen such reasons reckoned up,(e) which may justify 
such disinherison.(5) If the parent alleged no reason, or a bad or a false 
one, the child might set the will aside, zanquam testamentum inofficiosum, (6) 
a testament contrary to the natural duty of the parent. And it is remarkable 
under what color the children were to move for relief in such a case: by sug- 
gesting that the parent had lost the use of his reason when he made the 
inofficious testament. And this, as Puffendorf observes, (/) was not to bring 
into dispute the testator’s power of disinheriting his own offspring, but to 
examine the motives upon which he did it; and, if they were found defective 
in reason, then to set them aside. But perhaps this is going rather too far: 
every man has, or ought to have, by the laws of society, a power over his 
own property; and, as Grotius very-well distinguishes,(g) natural right 
obliges to give a ecessary maintenance to children; but what is more than 
that they have no other right to, than as it is given them by the favor of 
their parents, or the positive constitutions of the municipal law. 

Let us next see what provision our own laws have made for this natural 
duty. It is a principle of law,(Z) that there is an obligation(7) on every man 
to provide for those descended from his loins;(8) and the manner in which 
this obligation shall be performed is thus pointed out.(¢)(9) ‘The father and 


a) Ff. 25, 3. 5. (9) Deis Bak PAt 2, Canty Delos 
y, Nov. 115. t Raym. 500. 
VERA Gath eur. 1) Stat. 48 Eliz. c, 2. 


(4) [‘‘ The judge shall take cognizance of that matter.’’] 

(5) Sch. Dom. Rel. 322 (1882, 3 ed). 

(6) [As an unofficious will. ] 

(7) The mere moral obligation on the father to maintain his child affords no inference 
of a legal promise to pay his debts. (Mortimore v. Wright, 6 M. & W. 482). 

(8) As to the disputed questions of a father’s obligation, independently of statutes, to 
support his minor children, see 17 Vt. 350. 38 N. J. L. 383. 136 Mass. 187 (1887). Gil- 
ley v. Gilley, 79 Me. 292 (1887). Pretzinger v. Pretzinger, 145 O. S. 452 (1887). 40 Me. 
151; as to a mother’s duty, see Gleason v. Boston, 144 Mass. 25 (1887). 

(9) Independently of the express enactment in the 43 Eliz. c. 2, and other subsequent 
statutes, there is no /ega/ obligation on a parent to maintain his child; and therefore a 
third person, who may relieve the latter even from absolute want, cannot sue the parent 
for a reasonable remuneration, unless he expressly or impliedly contracted to pay. See 
per Le Blanc, J. 4. East, 84. Sir T. Raym. 260, margin. Palmer, 559. 2 Stark. 521. 
Whereas, as we have seen in the case of husband and wife, the former may in some cases 
be sued for necessaries provided for the latter, even in defiance of the husband’s injunc- 
tions not to supply them. The common law considered moral duties of this nature, like 
others of imperfect obligation, as better left in their performance to the impulse of nature. 
However, a parent may, under circumstances, be indicted at common law for not supply- 
ing an infant child with necessaries. Russell & R.C. C. 20. 2 Camp. 650. 

The statute 43 Eliz. c. 2, s. 7 enacts that the father and grandfather, and the mother 
and grandmother, and the children, of every poor, old, blind, lame, and impotent person 
or other poor person, not able to work, being of a sufficient ability, shall, at their own 
charges, relieve and maintain every such poor person in that manner, and according to 
that rate, as by the justices of peace of that county where such sufficient persons dwell 
or ae fed les ees oe general quarter-sessions, shall be assessed upon 

ain that every one o em shall forfeit t illi ick 
ee prert eg wenty shillings for every month which they 

Mr. Christian has supposed (p. 448, n. 1) that the relations mentioned in i 
c. 2 can only be compelled to allow each ne 20s. a month, or 13/. a year; me eis 
not distinguished between the power to award a sufficient maintenance and the punish- 
ment for the breach of the order. The amount of maintenance is in the discretion of the 
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mother, grandfather and grandmother, of poor impotent persous, shall main- 
tain them at their own charges, if of sufficient ability, according as the 
quarter-session shall direct:(10) and(£) if a parent runs away, and leaves his 
children, the church-wardens and overseers of the parish shall seize his rents 
goods, and chattels, and dispose of them toward their relief. By the inter. 
pretations which the courts of law have made upon these statutes, if a mother 
or grandmother marries again, and was before such second marriage of 
(k) Stat. 5 Geo. I. ¢. 8. 


magistrates; and they may order much more than 20s. a month. And if the party dis- 
pea ae order to pay that sum, though exceeding 20s. a month, he may be indicted. 2 

Any two justices may make this order of allowance, which is, in fact, in aid of the 
parish to which the indigent person belongs. The relation on whom the order is made 
may appeal to the justices in sessions, who, upon evidence and the consideration of the 
circumstances and ability of the party, can reduce the allowance or discharge the order. 
If the party disobey the order, he may, as we have seen, be indicted, (2 Burr. 799,) or 
ia Beods may be distrained under a warrant of justices by distress. 43 Eliz. c. 2, s. 2 

The justices must be of the county where such parents dwell. 2 Bulst. 344. 

Though independently of an express contract, or one implied from particular facts, a 
father cannot be sued for the price of necessaries provided for his infant son, yet very 
slight circumstances will suffice to justify a jury in finding a contract on his part. In 
a late case, where a parent was sought to be charged for regimentals furnished to his 
son, the lord chief justice left it as a question for the jury to consider whether they could 
infer that the order was given by the assent and with the authority of the father. He 
said that ‘‘a father would not be bound by the contract of his son unless either an 
actual authority were proved, or circumstances appeared from which such an authority 
might be implied: were it otherwise, a father who had an imprudent son might be pre- 
judiced to an indefinite extent; and it was therefore necessary that some proof should 
be given that the order of a son was made by the authority of his father. The question, 
therefore, for the consideration of the jury was, whether, under the circumstances of the 
particular case, there was sufficient to convince them that the defendant had invested 
his son with such authority. He had placed his son at the military college at Harlow, 
and had paid his expenses while he remained there: the son, it appeared, then obtained 
a commission in the army, and having found his way to London, at a considerable dis- 
tance from his father’s residence, had ordered regimentals and other articles suitable to 
his equipment for the East Indies. If it had appeared in evidence that the defendant 
had supplied his son with money for this purpose, or that he had ordered these articles 
to be furnished elsewhere, either of those circumstances,’ the learned judge observed. 
“might have rebutted the presumption of any authority from the defendant to order 
them from the plaintiff: nothing, however, of this nature had been proved; and since 
the articles were necessary for the son, and suitable to that station in which the defend- 
ant had placed him, it was for the jury to say whether they were not satisfied that an 
authority had been given by the defendant.” The jury found in the affirmative. 2 Stark. 
R. 521. 

S$ where a man marries a widow who has children by her former husband, who are 
received by the second husband into, and held out by him to the world as forming part 
of, his own family, he will be liable to pay third persons for necessaries furnished for 
them. Per lord Ellenborough, 4 East, 82. f ; 

But where a parent allows his child a reasonable sum for his expenses, he will not be 
liable even for necessaries ordered by such child. 2 Esp. R. 471. 

And where a tradesman has furnished a young man with clothes to an extravagant 
extent, he cannot sue the father for any part of his demand, (1 Esp. Rep. 17;) nor is the 
infant liable for any part of the articles. 2 Bla. R. 1325. ~< i 

And it should seem, as in the cases of husband and wife, or principal and agent, if the 
credit be given solely to the child, the parent will not in any case be liable. 

But although in a particular case credit may have been given to a minor, and not to 
his parent, yet the latter may be responsible in a case of fraud. Thus, where the goods - 
were supplied to a minor on a fraudulent representation by his father that he was about 
to relinquish business in favor of his son, although the credit was given to the son, the . 
father dealing with the proceeds was held responsible, in assumpsit, for goods sold and 
delivered. 1 Stark. 20.—CHITTY. 2 

(10) A wife secured a divorce from her husband and the custody of her children; she 
then a few years afterwards brought a suit against him for their support and education: 
held she could not recover. Harris v. Harris, 6 Kan. 46-50 (1869). Finch v. Finch, 22 


Conn. 4111-15-16 (1853). 
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sufficient ability to keep the child, the husband shall be charged 
*449| to *maintain it:(/)(11) for this, being a debt of hers when single, 
shall like others extend to charge the husband.(12) But at 
her death, the relation being dissolved, the husband is under no further 
obligation. (13) iF 
No person is bound to provide a maintenance for his issue,(14) unless. 
where the children are impotent and unable to work, either through infancy, 
disease, or accident, and then is only obliged to find them with necessaries, 
the penalty on refusal being no more than 20s. a month.(15) For the policy 
of our laws, which are ever watchful to promote industry, did not mean to 
compel a father to maintain his idle and lazy children in ease and indolence: 
but thought it unjust to oblige the parent, against his will, to provide them 
with superfluities, and other indulgences of fortune; imagining they might 
trust to the impulse of nature, if the children were deserving of such favors. 
Yet, as nothing is so apt to stifle the calls of nature as religious bigotry, it is 
enacted,(m) that if any popish parent shall refuse to allow his protestant 
child a fitting maintenance, with a view to compel him to change his religion, 
the lord chancellor shall by order of court constrain him to do what is just 
and reasonable. But this did not extend to persons of another religion, of 
no less bitterness and bigotry than the popish: and therefore in the very next 
year we find an instance of a Jew of immense riches, whose only daughter 
having embraced Christianity, he turned her out of doors; and, on her appli- 
cation for relief, it was held she was entitled to none.(7)(16) But this gave 


(2) Styles, 288. 2 Bulst. 346. (m) Stat. 11 & 12 W. III. c. 4. (n) Lord Raym. 699. 


11) Sch. Dom. Rel. 328 (3 ed. 1882). 
12) Theson’s father is not compellable to maintain the son’s wife. 2 Stra. 995.—CHITTY. 

By the statute 4 and 5 Wm. IV. c. 76, s. 57, 1834, a man marrying a woman who hasa 
child at the time of the marriage, whether such child be legitimate or illegitimate, shall 
be liable to maintain such child until it shall attain the age of sixteen years, 

As to the duties and rights of a stepfather with relation to his wife’s children, see 
Gerdes v. Weiser, 54 Ia. 591 (1880); or towards grown children yet in his family, 99 Pa. 
552 (1882). 57 Wis. 13. 60 Mich. 635 (1886). 117 N. Y. 131 (1890). 

(13) A father-in-law is not obliged to maintain the children which his wife may have had 
by a formerhusband. Commonwealth v. Hamilton, 6 Mass. 273. Worcester v. Marchant, 
14 Pick. 510. Williams v. Hutchinson, 3 Comst. 312.—SHARSWOOD. 

(14) The father is not bound to maintain his son’s wife while he is alive and able to do 
so. Chrystie v. MacMillan, 13 Sc. Fac. Dec. (folio) 106-7 (1802). Under the law of 1870 
in Texas the married daughter and her children living with her mother formed no part 
of the ‘‘family,’’ so as to entitle them to the homestead, upon the death of the mother. 
Roco v. Green, 50 Tex. 483-91 (1878). 

(15) A parent is bound by the common law to support his children as long as he has any 
means whatever to do it. He cannot therefore charge their separate estate with the 
expense of their maintenance and education. Hillsborough v. Deering, 4 N. Hamp. 86. 
Harland’s Accounts, 5 Rawle, 323. Addison v. Bowie, 2 Bland, 606. Dupont v. Johnson, 
I Bailey, Ch. R. 274. 

Although courts of equity recognize the common law liability of a father to sapport 
and educate his child, yet in a case where he has not ability to do so according to their 
station in life, assistance will be granted him from the estate of the child. Newport v. 
Cook, 2 Ashm. 332. Cawls v. Cawls, 3 Gilman, 435. Godard v. Wagner, 2 Strob. 1a, 

A parent is bound to provide his children with necessaries; and, if he neglect to do so, 
a third person may supply them and charge the parent with the amount. Van Valkin- 
burgh v. Watson, 13 Johns. 480. Stanton v. Willson, 3 Day, 37. Pidgin v. Comm. 8N. 
Hamp. 350. 

_ If a father abandon his duty, so that his infant child is forced to leave his house, he is. 
liable for a suitable maintenance; but where the son voluntarily leaves his father’s house 
ube ie ae the pene, to oe necessaries is not implied. Owen v. White 5 

orter, 435. unt v. Thompson, 3 Scam. 179. Raymond v. Loyd, 10 Barb. . Ct. 48 
Watts v. Steele, 19 Ala. Be ea eae sf mee meant 

(16) It was not held that she was entitled to none because she was the daughter of a 
Jew, but because the order did not state that she was poor, or likely to become chargeable 
to the parish.—CHRISTIAN. 
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occasion(9) to another statute (/) which ordains, that if Jewish parents 
refuse to allow their protestant children a fitting maintenance suitable to the 
fortune of the parent, the lord chancellor on complaint may make such order 
therein as he shall see proper. (17) 

Our law has made no provision to prevent the disinheriting of 
children by will;(18) leaving every man’s property in his *own(19) [*450 
disposal, upon a principle of liberty in this as well as every other 
action: though perhaps it had not been amiss if the parent had been bound 
to leave them at least a necessary subsistence. Indeed, among persons of 
any rank or fortune, a competence is generally provided for younger children, 
and the bulk of the estate settled upon the eldest, by the marriage-articles. 
Heirs also, and children, are favorites of our courts of justice, and cannot be 
disinherited by any dubious or ambiguous words; there being required the 
utmost certainty of the testator’s intentions to take away the right of an 
heir. (¢) (20) 

From the duty of maintenance we may easily pass to that of protection, 
which is also a natural duty; but rather permitted than enjoined by any 
municipal laws; nature, in this respect, working so strongly as to need rather 
a check than a spur. A parent may by our laws maintain and uphold his 
children in their law suits, without being guilty of the legal crime of main- 
taining quarrels.(7)(21) A parent may also justify an assault and battery 
in defence of the persons of his children:(s) nay, where a man’s son was 
beaten by another boy, and the father went near a mile to find him, and 
there revenged the son’s quarrel by beating the other boy, of which beating 


(o) Com. Jour. 18 Feb. 12 March, 1701. SS 2 Inst. 564. 
ie 1 Anne, st. 1, c. 30. (s) 1 Hawk. P. C. 131. 
q) 1 Ley. 180. ; 


(17) Both these statutes are now repealed by 9 & Io Vict. c. 59. -SHARSWOOD. j 

(18) At common law a man, who is sui juris and compos mentis, may give away all his 
personal property so as to become penniless himself and leave his wife and children so. 
Prindle v. Prindle, 59 Pa. 281-5 (1868). 

19) Sch. Dom. Rel. 318 (3 ed. 1882). _ F ; ; : 
ig And the heirs will not be disinherited by any implied construction of the devise 
of his ancestor; for descent is favored, and this rule applies as well to heirs general as by 
custom; and there must be some plain words of gift, or necessary implication, to disin- 
herit an heir-at-law. 2 Ves. 164. 11 Ves. 29; and cases collected in H. Chitty’s Law of 
Descents, 311. ; : 

And it is a rule of the court of equity to turn the scale in favor of an heir, and the court 
always inclines in his favor, and willallow artificial reasoning to prevent his being disin- 
herited. 3 Atk. 680, 747. Every heir hasa right to inquire by what means, and under 
what deed, he is disinherited. And before he has established his title, he may go into 
equity to remove terms out of the way which would prevent his recovering there, and 
may also have a production and inspection of deeds and writings in equity. 1 Atk. 339. 
2 Ves. 389. 3 Atk. 387. : , 

The law also favors bequests to children, in preference to other persons, on the account 

the legacy-duty. i 
es also eS a implied revocations of a will by subsequent marriage and birth of a 
child. 57T.R. 49,51. 4M. &S. 10.—CuHirTtTy. hy, 

(21) Browne on Actions at Law, 398 (1843). One standing 22 loco parentis may make 
a sufficient demand to sustain a suit in replevin. Newman v. Bennett, 23 Til. 428 ( 1860). 

A minor daughter out at service, while temporarily at home helping her widowed 
mother for a few days, was debauched. It was held that she was actually in the service 
of the mother and that an action was inaintainable by the mother for loss of services of 
the daughter. Gray v. Durland, 51 N. Y. 424-9 (1873). So, she may sue where the 
seduction is before and the loss of service after, her husband’s death. Coon v. Moffitt, 2 
Penn (N. J.) 436-43 (1809); a father may also, though he allowed his daughter to go out 
to service and to keep her earnings. Greenwood v, Greenwood, 28 Md. 370-84 (1867). A 
widow may prosecute as next friend to her minor son an action for injuries sustained by 
him, and the beginning and prosecution of the action is a sufficient relinquishment by her 
to him of all such compensation for his loss of time, and expenses incurred. Abeles z. 


Bransfield, 19 Kan. 16-19 (1877). 
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he afterwards unfortunately died, it was not held to be murder, but man- 
slaughter merely.(/)(22) Such indulgence does'the law show to the frailty 
of human nature, and the workings of parental affection. 
The last duty of parents to their children is that of giving them an education 
suitable to their station in life: a duty pointed out by reason, and of far the 
greatest importance of any. For, as Puffendorf very well observes, (7) 
*451] it is not *easy to imagine or allow, that a parent has conferred any 
considerable benefit upon his child by bringing him into the world, 
if he afterwards entirely neglects his culture and education, and suffers him 
to grow up like a mere beast, to lead a life useless to others, and shameful to 
himself. Yet the municipal laws of most countries seem to be defective in 
this point, by not constraining the parent to bestow a proper education upon 
his children. Perhaps they thought it punishment enough to leave the 
parent, who neglects the instruction of his family, to labor under those griefs 
and inconveniences which his family, so uninstructed, will be sure to bring 
upon him. Our laws, though their defects in this particular cannot be 
denied, have in one instance made a wise provision for breeding up the rising 
generation: since the poor and laborious part of the community, when past 
the age of nurture, are taken out of the hands of their parents, by the statutes 
for apprenticing poor children,(w) and are placed out by the public in such 
a manner, as may render their abilities, in their several stations, of the 
greatest advantage to the commonwealth. The rich, indeed, are left at their 
own option, whether they will breed up their children to be ornaments or 
disgraces to their family. Yet in one case, that of religion, they are under 
peculiar restrictions; for(#) itis provided, that if any person sends any child 
under his government beyond the seas, either to prevent its good education 
in England, or in order to enter into or reside in any popish college, or to be 
instructed, persuaded, or strengthened in the popish religion; in such case, 
besides the disabilities incurred by the child so sent, the parent or person 
sending shall forfeit 100/., which(y) shall go to the sole use and benefit of 
him that shall discover the offence. And(z) if any parent, or other, shall 
send or convey any person beyond sea, to enter into, or be resident in, or 
trained up in, any priory, abbey, nunnery, popish university, college, or 
school, or house of jesuits, or priests, or in any private popish family, 
*452] in order to be instructed, persuaded, or confirmed in the *popish 
religion, or shall contribute any thing towards their maintenance 
when abroad by any pretext whatever, the person both sending and sent shall 
be disabled to sue in law or equity,(23) or to be executor or administrator 
to any person, or to enjoy any legacy or deed of gift, or to bear any office in 


t) Cro. Jac. 296. 1 Hawk. P. C. 838. 2 Stat. 1 Ja. I. ce. 4, and 3 Ja. I. e. 5. 
u) L. of N. b. 6, c. 2, 312. y) Stat. 11 & 12 W. IIT. ¢. 4. 
w) See page 426. z) Stat. 3 Car. I. c. 2. 


(22) This case should uot be read without the comment of Mr. J. Foster on it: he says 
the case as reported by lord Coke always appeared to him very extraordinary. The two 
children had been fighting: the prisoner’s son is worsted and returns home bloody; the 
father takes a staff, runs three-quarters of a mile and beats the other boy, who dies of the 
beating. ‘‘If,’’ says he, ‘upon provocation such as this, the father, after running three- 
quarters of a mile, had despatched the child with an hedge-stake or any other deadly 
weapon, or by repeated blows with his cudgel, it must, in my opinion, have been murder, 
since any of these circumstances would have been a plain indication of malice.” 

He then adverts to Coke’s report of the case, and to the remarks made on it by lord 
Raymond in R. v. Oneby, 2 Ld. Raym. 1498; from which he infers that the accident 
happened by a single stroke with a small cudgel, not likely to destroy, and that death 
did not immediately ensue. So that the ground of the decision was the absence of any 
fact showing malice, rather than indulgence shown to parental passion. Foster, 294.— 
COLERIDGE. 

(23) Sch. Dom. Rel, 335-6 (3 ed. 1882). 
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the realm, and shall forfeit all his goods and chattels, and likewise all his 
real estate for life. (24) 

2. The power of parents over their children is derived from the former con- 
sideration, their duty: this authority being given them, partly to enable the 
parent more effectually to perform his duty, and partly as a recompense for his 
care and trouble in the faithful discharge of it. And upon this score the 
municipal laws of some nations have given a much larger authority to the 
parents than others.” The ancient Roman laws gave the father a power of 
life and death over his children; upon this principle, that he who gave had 
also the power of taking away.(a) But the rigor of these laws was softened 
by subsequent constitutions; so that(4) we find a father banished by the em- 
peror Hadrian for killing his son, though he had committed a very heinous 
crime, upon this maxim, that ‘‘patria potestas in pietate debet, non in 
atrocitate, consistere.’’(25) But still they maintained to the last a very large 
and absolute authority: for a son could not acquire any property of his own 
during the life of his father; but all his acquisitions belonged to the father, 
or at least the profits of them, for his life.(c)(26) 

The power of a parent by our English laws is much more moderate; but 
still sufficient to keep the child in order and obedience. (27) He may lawfully 
correct his child, being under age, in a reasonable manner;(d) (28) for this is 
for the benefit of his education.(29) The consent or concurrence of the parent 


? A d. 8, 47, 10. C)Pinsts25 19) 42 
i) a ret me a {%) 1 Hawk. P. C. 130. 


(24) These restrictions on education in the Roman Catholic religion are removed by 10 
Geo. IV. c. 7, the statute for the emancipation of the Roman Catholics.—SHaRswoop. 
(25) [‘‘ Paternal power should consist in kindness, not in cruelty.’’] 
(26) This did not apply to children in the service of the State. It was one of the causes 
of the frequent emancipation under the Roman law. _ 
(27) At law the father has against third persons the right to the custody and possession 
of his infant son, and the court of King’s Bench cannot directly control it. 5 East, 221. 
Io Ves. J. 58, 59. And, at common law, it was an offence to take a child from his 
father’s possession. Andrews, 312. And child-stealing is an offence now punishable by 
statute 54 Geo. III. c. 101. A court of equity controls this power of the parent when he 
conducts himself improperly, as being in constant habits of drunkenness or blasphemy, 
or attempting to mislead him in matters of religion, or to take him improperly out of 
the kingdom; and the father may be compelled to give security in these cases. 10 Ves. 
J. 58, 61.—CHITTY. : : ee a, 
i first instance entitled to the custody of the children; bu e 
oe Bee and discretion for the benefit of the children, and in some cases 
eer order them into the custody of a third person, where both parents are immoral, 
bh ssly ignorant, and unfit to be intrusted with their care and education. Common- 
es ith Nutt I Browne, 143. United States v. Green, 3 Mason, 482. Commonwealth 
Uieaadices 2 s. & R.174. Matter of Rottman, 2 Hill, S. C. 363. The People v. Mer- 
cein 3 Hill, 399. The State v. See eae 523: fix parte Schumpert, 6 Rich. 
; i iti llinois, 138.—SHAR )D. ; 
$608) eae eee A Stee rn not justified in even moderately beating a choris- 
ter for singing at a club, calles 2 sees ees oe oe es i ae Hea 
an Tress. 182 (1875 Ww. E : . 195. ‘ 
cs TAL? Willlsna 27-Vt- 755, discusses the power of a school teacher to correct a 


poe i i i ishment of his child, and what consti- 
t is punishable for an excessive punt : ti- 
ae ones a pueidot of fact for the jury. Johnson v. The State, 2 Humph. 283. 


ae Va Mee has considerably diminished the latitude of what eee of juste 
likel to think reasonable and moderate correction. Webb’s Pollock on a s ( g. 

ve ee 150. A parent has the right to correct his child by corporal punishment in 
a fcaeattable and humane manner for the nl ees 2 ae moet cee es ee 
63a Ne@3221(1573)) ; ,2 Hu é 

N. C. 588 (1886). State v. Alford, Se te PE 

840). People v. Cooper, 8 How. Pr. (N. Y.) a. 
oan cae to inflict unreasonable punishment or permanent injury upon the 
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to the marriage of his child under age, was also directed by our ancient law 
to be obtained: but now it is absolutely xecessary, for without it the contract 

is void.(e)(30) And this also is another means, which the law has. 
*453] put into the parent’s hands, in *order the better to discharge his duty ; 

first, of protecting his children from the snares of artful and design- 
ing persons; and, next, of settling them properly in life, by preventing the 
ill consequences of too early and precipitate marriages. A father has no 
other power over his son’s esfafe than as his trustee or guardian ;(31) ator 
though he may receive the profits during the child’s minority, yet he must. 
account for them when he comes of age.(32) He may indeed have the 
benefit of his children’s labor while they live with him, (33) and are maintained 


(e) Stat. 26 Geo. II. ¢. 33. 


child. Fletcher v. People, 52 Ill. 395 (1869). Hinkle v. State, 127 Ind. 490 (1890). 
Commonwealth v. Caffey, 121 Mass. 66 (1876). Neal v. State, 54 Ga. 281 (1875). A step- 
father is 72 loco parentis. Gormon v. State, 42 Tex. 221 (1875). Snowden v. State, 12: 
Tex. App. 105 (1882). School teachers may inflict a reasonable measure of corporal 
punishment if the right is exercised in good faith for the purpose of enforcing discipline. 
Heritage v. Dodge, 64 N. H. 297 (1886). Dawlin v. State, 16 Tex. App. 61 (1884). An- 
derson v. State, 3 Head. (Tenn.) 455 (1860). Cooper v. McJunkin, 4 Ind. 290 (1852). 
Sheehan v. Sturgis, 53 Conn. 481 (1885). State v. Mizner, 45 Iowa, 248 (1876). Deskins: 
v. Gore, 85 Mo. 485 (1885). Danenhofer v. State, 69 Ind. 295 (1879). Hathaway v. Rice, 
I9 Vt. 102 (1846). Fertich v. Michener, 111 Ind. 472 (1886). But the teacher is respon- 
sible for any abuse of his authority. State v. Vanderbilt, 116 Ind. 11 (1888). Lauder vz. 
Seaver, 32 Vt. 114 (1860) S. C. 76 Am. Dec. 156. Patterson v. Nutter, 7 Mo. 50 (1883) 
S. C. 57 Am. Rep. 818. | Morrow v. Wood, 35 Wis. 59 (1874). The hirer of convicts is 
not zz loco parentis. Cornell v. State, 6 Lea (Tenn.) 624 (1880). Prewitt uv. State, 51 
Ala. 33 (1874). Nor is the keeper of an almshouse. State v. Hull, 34 Conn. 132 (1867). 
Unless to preserve present order. State v. Neff, 58 Ind. 516 (1877). 

(30) Sch. Dom. Rel. 73 (3 ed. 1882). : 

(31) A master is not liable to pay either the father or the minor son apprenticed to him, 
for services rendered prior to the discovery that the indentures were void for want of the 
father’s signature, and for which cause the master discharged the minor. Maltby v. 
Harwood, 12 Barb. (N. Y.) 473-76 (1852); nor can the father recover the wages of an 
absconding son, without deducting the expense of his support. Huntoon v. Hazleton, 20. 
N. H. 388-90 (1850). Through the father’s insolvency, the money paid him as guardian 
of his child for the sale of land held in trust for the child, was lost, and it was held that. 
the father could not on behalf of his child recover from one who, acting as temporary 
guardian for the purpose of the sale, paid the money to him. Selden’s Ap. 31 Conn. 
548-53 (1863). Sums of money earned by a minor, while receiving her support from her 
father, and which he in good faith allowed her to keep, cannot be subjected to the pay- 
ment of his debts. Johnson v. Silsbee, 49 N. H. 544 (1870). 

(32) Where children have fortunes independent of their parents, lord Thurlow declared 
that it was the practice in chancery to refer it to the master, to inquire whether the 
parents were of ability to maintain the children; if not, then to report what would be a 
proper maintenance. See per Le Blanc, J. 4 East, 84, 85. And this practice did not 
vary where a maintenance was directly given by the will, unless in cases where it was 
given to the father; under which circumstance it was a legacy to him. 1 Bro. 388. And 
an allowance will be made for their maintenance and education for the time past since 
the death of the testator, and for the time to come until they attain the age of twenty- 
one. 6 Ves. Jun. 454.—CHRISTIAN. 

The father, as guardian by nature, has no right to receive the rents and profits of his 
child’s lands; nor is he authorized to receive payment of a legacy to his child. Jackson 
v. Combs, 7 Cowen, 36. Miles v. Boyden, 3 Pick. 213. Isaacs v. Boyd, 5 Port. 388. 
Hyde v. Stone, 7 Wend. 354.—SHARSWOOD. 

(33) Hollingsworth v. Swedenborg, 49 Ind. 378 (1875). Hammond v. Corbett, 50 N. H. 
501-5. And in an action by the parent the measure of damage is not the contract made. 
with his son, but the value of his services. Gale v. Parrot, 1 N. H. 30 (1817). A mother 
who is the head of a family may recover the wages of a minor son living with her. 
Osborne v, Allen, 2 Dutch (N. J.) 388-92 (1857). The maker of a note to a minor for wages 
paid the amount to his father after the son had endorsed it for value, with the knowledge 
of the maker and of the father, and the endorsee recovered against the maker. Nightin- 
gale v, Withington, 15 Mass. 272-75 (1818). 

A stepfather, in the absence of legal adoption, is neither bound to support the minor 
children of his wife, nor is he entitled to his services. Whitehead v. St. L. & C. Rwy- 
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by him; but this is no more than he is entitled to from his apprentices 
or servants.(34) The legal power of a father,—for a mother, as such, is 


entitled to no power, but only to reverence and respect;(35) the power of a 


father, I say, over the persons of his children ceases at the age of twenty-one: 
for they are then enfranchised by arriving at years of discretion, or that 
point which the law has established, as some must necessarily be established, 
when the empire of the father, or other guardian, gives place to the empire 
of reason. Yet, till that age arrives, this empire of the father continues 
even after his death; for he may by his will appoint a guardian to his 
children.(36) He may also delegate part of his parental authority, during 
his life, to the tutor or schoolmaster of his child;(37) who is then zz loco 


Co., 22 Mo. Ap. (1886). Defendant had permission of the mother to take her minor child 
riding ina buggy. By a runaway it was injured, and to a suit for damages brought by 
the father, the plea of such permission was held insufficient for the reason that the father 
only had power to dispose of the person of the child. Pierce v. Millay, 62 Ill. 134 

1871). 

(as A parent is entitled to the earnings of his minor child, where there is no agree- 
ment, express or implied, that payment may be made to the child; and an action for the 
work, labor, and service of such child must be brought in the name of the parent. Ben- 
son v. Remington, 2 Mass. 113. Gale v. Parrot, 1 N. Hamp. 28. United States v. Meste, 
2 Watts, 406. Morse v. Wilton, 6 Conn. 547. Stovall v. Johnson, 17 Ala. 14. If a parent 
contract for the services of his minor child, in consideration of a remuneration to the 
latter, the contract is valid, and will enable the child to maintain an action for the breach 
of it, in hisown name. Ewbanks v. Peak, 2 Bailey, 497. Chase v. Smith, 5 Verm. 556. 
Where a minor son makes a contract for services on his own account, and his father 
knows of it and makes no objection, there is an implied assent that the son shall have 
his earnings. Cloud y. Hamilton, 11 Humph. 104. Whiting v. Earle, 3 Pick. 201. The 
right of a father to the fruit of the child’s labor has its foundation in his obligation to 
support and educate the child, and if he abandons the child he forfeits his right to his 
earnings. The Atna, Ware, 462. Stone v. Pulsipher, 16 Verm. 428. Godfrey v. Hays, 
6 Ala. 501. Marriage of a minor son is a legal emancipation, and entitles him to his 
own earnings. Dicks v. Grisson, 1 Freeman, Ch. 428.—SHARSWOOD. 

(35) Now, however, by the statute 2 & 3 Vict. c. 54, commonly called Talfourd’s Act, 
an order may be made on petition to the court of chancery, giving mothers access to 
their children, and, if such children are within the age of seven years, for delivery of 
them to their mother until they attain that age. No mother, however, against whom 
adultery has been established, is entitled to the benefit of the act. ; 

In New York and some other States by statute, and in other parts of the Union by 
common law, the courts are vested with the power, in the exercise of a sound discretion 
with a view to the welfare of the child, of determining to which parent the custody shall 
be committed, and, in some cases, of denying such custody to either parent. 2 

An infant owes reverence to his mother; but she has no legal authority over him and 
no legal right to his services. Commonwealth v. Murray, 4 Binn. 487. Whipple v. Dow, 

.—SHARSWOOD. 

i Da rene cannot by will deprive the mother of the custody of the person of an 
infant child and the care of its education after his death. State etc. v. Reuff, 29 W. Va. 
751-5 (1887). Lord v. Hough, 37 Cal. 657-63 (1869). State v. Stigal ones Ufa) 
286-89 (1849). Peo. v. Mercin, 3 Hill, 399-408-I0 (1842). A father is entitle ou e one 
tody of his minor children, and in the case of a child ten years old, the court wt ee 
the custody to him, unless it be made to appear that he is clearly unfit for the Hse or has 
by some legal act parted with his parental rights. State v. Richardson, fe N. i 2i7a8 
(1860). So also in the case of children aged three and five years when the cee aA a 
abandoned him against his wish, and his habits would not necessarily conan aS ¢ L any 
Bryan v. Bryan, 34 Ala. 516-21 (1859). A father may by deed part with his parenta ns ate 
to the custody and services of his minor child, although the indenture of Ue ae uP e 
not in the form required by law, and not binding upon the child, State ea a etc: ze: 
Barrett, 45 N. H. 17 (1863); and though he have emancipated his son, he may a rien a 
assert his control and regain all his rights as parent over him, and aay ee ee 10, ae 
bors him. Everett v. Sherfey, 11a. 356-64 (1855). A mother cannot, after her es Bs f: 
death, assign by parole her child’s services for the period of its eee even 10 g Bi 
was to receive the wages; but the As ae quit his employer and recover for p 

ervices. Pray v. Gorham, 31 Me. 242 (1850). 
: (37) Ifa Fees who has reached twenty-one years of age era eR eapespieued 
waives any privilege conferred by age, and may be lawfully punished by the 
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parentis, and has such a portion of the power of the parent committed to his 
charge, viz. that of restraint and correction, as may be necessary to answer 
the purposes for which he is employed. (38) ue 

3. The duties of children to their parents arise from a principle of natural 
justice and retribution.(39) For to those who gave us existence we naturally 
owe subjection and obedience during our minority, and honor and reverence 
ever after: they who protected the weakness of our infancy are entitled to our 
protection in the infirmity of their age; they who by sustenance and education 
have enabled their offspring to prosper, ought in return to be supported by 
that offspring, in case they stand in need of assistance. Upon this principle 

proceed all the duties of children to their parents which are enjoined 
*454] by positive laws. And the Athenian laws(/) carried *this principle 

into practice with a scrupulous kind of nicety;(40) obliging all chil- 
dren to provide for their father when fallen into poverty; with an exception to 
spurious children, to those whose chastity had been prostituted by consent of 
the father, and to those whom he had not put in any way of gaining a liveli- 
hood. ‘The legislature, says baron Montesquieu, (g) considered, that in the 
first case the father, being uncertain, had rendered the natural obligation 
precarious; that in the second case he had sullied the life he had given, and 
done his children the greatest of injuries, in depriving them of their reputa- 
tion; and that, in the third case, he had rendered their life, so far as in 
him lay, an insupportable burden, by furnishing them with no means of 
subsistence. 

Our laws agree with those of Athens with regard to the first only of these 
particulars, the case of spurious issue. In the other cases the law does not 
hold the tie of nature to be dissolved by any misbehavior of the parent; and 
therefore a child is equally justifiable in defending the person, or maintaining 
the cause or suit, of a bad parent, as a good one; and is equally compel- 
lable(Z), if of sufficient ability, to maintain and provide for a wicked and 
unnatural progenitor, as for one who has shown the greatest tenderness and 
parental piety. (41) 

II. We are next to consider the case of illegitimate children, or bastards; 
with regard to whom let us inquire, 1. Who are bastards. 2. The legal 
duties of the parents towards a bastard child. 3. The rights and incapacities 
attending such bastard children. 


(f) Potter’s Antiq. b. 4, c. 15. (g) Sp. L. b. 26, e. 5. (h) Stat. 43 Eliz. ¢. 5. 


proper manner for refractory conduct. State v. Minzer, 45 Ia. 248 (1876); a teacher may 
use reasonable corporal punishment to enforce discipline and is not responsible for error 
in judgment when acting in good faith. Heritage v. Dodge, 64 N. H. 298 (1886). 

(38) This power must be temperately exercised; and no schoolmaster should feel him- 
self at liberty to administer chastisement coextensively with the parent, howsoever the 
infant delinquent might appear to have deserved it. Delegation of parental power may 
not extend to apprenticing a child without his consent. 3 B. & A. 584. But, under some 
provisions found in the poor-laws, magistrates have the power of binding children appren- 
tices, and, in the case specified, have power to examine the father or mother. See stat. 
56 Geo. III. c. 139, 3 1.—CHITTY. 

39) Thomas Univ. Jur. 58 (18209). 

He Sch. Dom. Rel. 309, 11 (3 ed. 1882). 

41) The words of the statute are “the father and grandfather, mother and grand- 
mother, and children, of every poor and impotent person, etc.;’”? from which words and 
a former statute, Dr. Burn is inclined to think, even contrary to the opinion of lord Holt, 
that a grandchild is not compellable to relieve an indigent grandfather; but I should 
entertain no doubt but the court of King’s Bench would determine the duty to be recipro- 
cal, and would construe any ambiguous expression in favor of the discharge of sucha 
natural and moral obligation.—CHRISTIAN. 

A child is not liable at common law for the support of an infirm and indigent parent. 
The liability rests altogether upon statutory provisions. Edward v. Davis, 16 Johns. 
281.—SHARSWOOD. ’ 
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1. Who are pastards. A-bastard, by our English laws, is one that is not 
only begotten, but born, out of lawful matrimony. ‘The civil and canon laws 
do not allow a child to remain a bastard, if the parents afterwards inter- 
marry:(7) and herein they differ most materially from our law ; which, 
though not so strict as to require that the child shall be degotten, *yet [*455 
makes it an indispensable condition, to make it legitimate, that it 
shall be born, after lawful wedlock.(42) And the reason of our English 
law is surely much superior to that of the Roman, if we consider the prin- 
cipal end and design of establishing the contract of marriage, taken in a civil 
light, abstractly from any religious view, which has nothing to do with the 
legitimacy or illegitimacy of the children. The main end and design of mar- 
riage, therefore, being to ascertain and fix upon some certain person, to whom 
the care, the protection, the maintenance, and the education of the children 
should belong; this end is, undoubtedly, better answered by legitimating all 
issue born after wedlock, than by legitimating all issue of the same parties, 
even born before wedlock, so as wedlock afterwards ensues: 1. Because of 
the very great uncertainty there will generally be, in the proof that the issue 
was really begotten by the same man; whereas, by confining the proof to the 
birth, and not to the begetting, our law has rendered it perfectly certain what 
child is legitimate, and who is to take care of the child. 2. Because by the 
Roman law a child may be continued a bastard, or made legitimate, at the 
option of the father and mother, by a marriage ex post facto; thereby opening 
a door to many frauds and partialities, which by our law are prevented. 
3. Because by those laws a man may remain a bastard till forty years of age, 
and then become legitimate, by the subsequent marriage of his parents; 
whereby the main end of marriage, the protection of infants, is totally frus- 
trated. 4. Because this rule of the Roman law admits of no limitations as to 
the time or number of bastards so to be legitimated; but a dozen of them 
may, twenty years after their birth, by the subsequent marriage of their 
parents, be admitted to all the privileges of legitimate children. This is 
plainly a great discouragement to the matrimonial state; to which one main 
inducement is usually not only the desire of having chz/dren, but also the 
desire of procreating lawful ezys. Whereas our constitutions guard against 
this indecency, and at the same time give sufficient allowance to the frailties 
of human nature. For, if a child be begotten while the parents are single, 


(4) Inst. 1, 10, 18. Decret, J. 4, t. 7, ¢. 2. 


(42) A child born before wedlock of parents afterwards intermarrying and recognized 
by the father in his will as his own, is entitled to an equal distribution with his other 
children born after the marriage, of the unbequeathed estate. Rice v. Efford, 3 Munf. 
(Va.) 225-8 (1808). A child thus born and legitimated in Holland is entitled under the 
statute of distributions to a share as next of kin, in the personal estate of an intestate 
dying in England, Zz ve Goodman’s Trusts, 17 L. R. Chan. Div. 266-74 (1881); the same 
doctrine is announced in Stoltz v. Doering, 112 Ill. 234-8 (1885). This principle of legiti- 
macy by after marriage, is denied in New York when applied to real estate. | Miller v. 
Miller, 18 Hun. (N. Y.) 507-9 (1879), but in Tennessee such legitimated children are 
entitled to the personalty of their intestate father, as against the widow. Swanson v. 
Swanson, 2 Swan. (Tenn. ) 446-53 (1852). The terms ‘‘ heirs,” ‘‘legitimate,” are examined 
at length in the court’s opinion. Children may be deprived by a decree of divorce of 
capacities which would have been incident to their legitimacy, and be bastardized as a 
consequence of such divorce of their then living parents. Campbell's case, 2 Bland (Md.) 
209-236 (1829). 1 Arch. Crim. Pr. & Pl. 960 (8 ed. 1877): Birth during lawful wed- 
lock presumes legitimacy until the contrary be established by lawful testimony; any 
competent testimony bearing on the question is admissible, and sufficient if it satisfies 
the mind. Impotency of the husband, impossibility of access, or cohabitation of the wife 
with another are not the only facts competent to establish the illegitimacy of a child born 
in wedlock. Wilson v. Barr, 18 Shand. (S. C.) 69 (1882). 2 Waterman’s Crim. Proc. 
108 (1860). In most of the States a child born before marriage becomes legitimate if the 
parents afterwards intermarry. 
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455-459-457 
and they will endeavor to make an early reparation for the offence, 
*456] by *marrying within a few months after, our law is so indulgent as 
~ not to bastardize the child, if it be born, though not begotten, in 
lawful wedlock; for this is an incident that can happen but once, since all 
future children will be begotten, as well as born, within the rules of honor 
and civil society.(43) Upon reasons like these we may suppose the peers to 
have acted at the parliament of Merton, when they refused to enact that chil- 
dren born before marriage should be esteemed legitimate.(£)(44) : 
From what has been said, it appears, that all children born before matri- 
mony are bastards by our law; and so it is of all children born so long after 
the death of the husband, that, by the usual course of gestation, they could 
not be begotten by him. But, this being a matter of some uncertainty, the 
law is not exact as to a few days.(/)(45) And this gives occasion to a pro- 
ceeding at common law, where a widow is suspected to feign herself with 
child, in order to produce a supposititious heir to the estate: an attempt 
which the rigor of the Gothic constitutions esteemed equivalent to the most 
atrocious theft, and therefore punished with death.(7) In this case, with 
us, the heir-presumptive may have a-writ de ventre inspiciendo(47) to examine 
whether she be with child, or not;(7)(48) and, if she be, to keep her under 
proper restraint till delivered; which is entirely conformable to the practice 
of the civil law:(0) but, if the widow be, upon due examination, found not 
pregnant, the presumptive heir shall be admitted to the inheritance, though 
liable to lose it again on the birth of a child within forty weeks from the 
death of ahusband.(~) But, if a man dies, and his widow soon after marries 
again, and a child is born within such a time as that by the course 


*457] of nature it might have been the child of either *husband; in this case 


(k) Rogaverunt omnes episcopi magnates, ut consen- 
tirent quod nati ante matrimonium essent legitimi, sicut 
uli qui nati sunt post matrimonium, quia ecclesia tales 
habet pro legitimis, Et omnes comites et barones una 
voce responderunt, quod nolunt leges Anglie mutare, 
que hucusque usitate sunt et approbate. [All the 
bishops requested the peers to consent that children 
born before marriage should be legitimate, as those 
which are born after marriage, because the church 
esteems them so. But all the earls and barons 


answered unanimously, that they would not change 
the laws of England which were hitherto used and 
approved.] Stat. 20 Hen. III. ec. 9. See the intro- 
duction to the great charter, edit. Oxon. 1759, sub 
anno 1253. 

lt) Cro. Jac. 541. 

m) Stiernhook de Jure Gothor. l. 3, ¢. 5. 

n) Co. Litt. 8. Bract. l. 2, e. 32. 

(0) Ef. 25, tit. 4, per tot. 

(p) Britton, c. 66, page 166. 


(43) Sch. Dom. Rel. 311 (3 ed. 1882). 


(44) And so strict is this rule that where a person born a bastard becomes, by the subse- 
quent marriage of his parents, legitimate according to the laws of the country in which 
he was born, he is still a bastard, so far as regards the inheritance of lands in England. 
Doe d. Birdwhistle v. Vardill, 6 Bingh. N. C. 358.—KERR. 

(45) The following information from Dr, Hunter will be found in Harg. & B. Co. Litt. 
123, b.:—‘1. The usual period of gestation is nine calendar months; but there is very 
commonly a difference of one, two, or three weeks. 2. A child may be born alive at any 
time from three months; but we see none born with powers of coming to manhood, or 
of being reared, before seven calendar months, or near that time: at six months it cannot 
be. 3. I have known a woman bear a living child, in a perfectly natural way, fourteen 
days later than nine calendar months; and believe two women to have been delivered of 
a child alive, in a natural way, above ten calendar months from the hour of conception.”’ 
See further Runington on Ejectments, 1 ed. 

In a case where the wife was a lewd woman, and she was delivered of a child forty 
weeks and ten days after the death of the husband, it was held legitimate. Hale’s MSS. 
Stark on Evid. part iv. 221, n. a. So where the child was born forty weeks and eleven 
days after the death of the first husband. 18 Ric. II. Hale’s MSS. Cro, Jac. 541. Godb. 
281. See also 2 Stra. 925. Roll. Abr. 356.—Currry. 

ee [For inspecting whether a woman be pregnant. ] 

48) The writ is granted not only to an heir-at law, but to a devisee for life, or in tail, 
or in fee, and whether his interest is immediate or contingent. See 4 Bro. 90. For the 
proceedings under this writ, see 2 P. Wms. 591. And in Moseley’s Report of Aiscough’s 
case, the same in 2 P. Wms. 591, a case of personal estate is cited. The writ directs 
that, in the presence of knights and women, the female ¢vactari per uberem et ventrem, 
==[to be examined (handled) nipple and belly, |—the presumed necessity of the case dis- 
pensing at once with common decency and with respectful deference to sex.—CHIrry. 
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he is said to be more than ordinarily legitimate; for he may, when he 
arrives to years of discretion, choose which of the fathers he pleases. (7) (49) 
To prevent this, among other inconveniences, the civil law ordained that no 
widow should marry z2fra annum luctus,(r) a rule which obtained so early 
as the reign of Augustus,(s) if not of Romulus: and the same constitution 
was probably handed down to our early ancestors from the Romans, during 
their stay in this island; for we find it established under the Saxon and 
Danish governments. (7 ) 

As bastards may be born before the coverture or matriage state is begun 
or after it is determined, so also children born during wedlock may in some 
circumstances be bastards. As if the husband be out of the kingdom of 
England, or, as the law somewhat loosely phrases it, extra guatuor 
maria,(2)(50) for above nine months, so that no access to his wife can be 
presumed, her issue during that period shall be bastards.(v)(5r) But, 
generally, during the coverture, access of the husband shall be presumed, 
unless the contrary can be shown;(w) which is such a negative as can only 
be proved by showing him to be elsewhere: for the general rule is, (52) 
presumitur pro legitimatione.(x)(53) In a divorce a mensa et thoro,(y) 
if the wife breeds children, they are bastards; for the law will presume the 


e Co. Litt. 8. —. P L. L. Ethelr. A.D. 1008. DL. L. Canut. ec. 71. 
r) Cod. 5, 9,2. [| Within the year of mourning.] (w) Dern te the four seas. ] 
(s) But the year was then only ten months. Ovid. (v) Co. Litt. 244. 
Fast. I. 27. : ; : Nes Salk. 123. 3 P. W. 276. Stra. 925. 
(t) Sit omnis vidua sine marito duodecim menses. x) 5Rep. 98. [It is presumed for legitimation.] 
{Let every widow remain unmarried twelve months. ] (y) [From table and from bed.] 


(49) ‘‘ Brooke,’ says Mr. Hargrave, in his note on the passage cited from Co. Litt. in 
support of this position, ‘‘ questions this doctrine; from which it seems as if he thought 
it reasonable that the circumstances of the case, instead of the choice of the issue, should 
determine who is the father.’’—CoLERIDGE. 

(50) [Beyond the four seas. ] 

(51) 2 Waterman’s Crim. Prac. 118 (1860). This doctrine is long since abrogated and 
the test of legitimacy is purely one of fact, aided by such presumptions of legitimacy as 
asound policy demands. See as to this question. Phillips v. Allen, 2 Allen, 453 (1862). 
I Barb. Ch. 375. Watts v. Owen, 62 Wis. 512 (1885). 

(52) [The presumption is in favor of legitimacy. ] 

(53) It used to be held, that, when the husband was living within the kingdom, access 
was presumed, unless strict proof was adduced that the husband and wife were all the 
time living at a distance from each other; but now the legitimacy or illegitimacy of the 
child of a married woman living in a notorious state of adultery, under all the circum- 
stances, is a question for a jury to determine. 4. R. 356 and 251. And when the hus- 
band in the course of nature cannot have been the father of his wife’s child, the child is 
by law considered a bastard; and lord Ellenborough said that circumstances which show 
a natural impossibility that the husband could be the father of the child of which the wife 
is delivered, whether arising from his being under age of puberty, or from his laboring 
under disability occasioned by natural infirmity, or from the length of time elapsed since 
his death, are grounds on which the illegitimacy of the child may be founded; and, 
therefore, where it was proved that the husband had only access one fortnight before the 
birth of a child, it was held to be illegitimate; but the court said that in the case where 
the parents have married so recently before the birth of the child that could not have 
been begotten in the wedlock, it stands upon its own peculiar ground, the child in that 
case is legitimated by the recognition of the husband. 8 East, 193.—CHRISTIAN. 

The presumption of law is in favor of the legitimacy of children born in wedlock ; 
but this presumption may be rebutted by placing the fact of non-access of the husband 
beyond reasonable doubt. It is not necessary to show that access was impossible, though 
probability of non-access is not sufficient to overthrow the presumption. Stegall v. Stegall, 
2 Brock. 256. Cross v. Cross, 3 Paige, C. R. 139. Wright v. Hicks, 12 Georgia, 155. 
However, in the Supreme Court of the United States the more stringent rule has been 
adopted, that, when once a marriage has been proved, nothing can impugn the legiti- 
macy of the issue short of the proof of facts showing it to be impossible that the husband 
could be the father, Patterson v. Gaines, 6 How. U. S. 550. A child born in wedlock, 
though born within a month or a day after marriage, is presumed to be legitimate; and 
when the mother was visibly pregnant at the marriage, it is a presumption juris et de 
jure that the child was the offspring of the husband. The State v. Heman, 13 Iredell, 
502.—SHARSWOOD. 
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husband and wife conformable to the sentence of separation, unless access be 
proved;(56) but, in a voluntary separation by agreement, the law will sup- 
pose access, unless the negative be shown.(z) So also, if there is an apparent 
impossibility of procreation on the part of the husband, as if he be only eight 
years old, or the like, there the issue of the wife shall be bastards. (a) Ljike- 
wise, in case of divorce in the spiritual court, a vinculo matrimonit,(6) all the 
issue born during the coverture are bastards;(c) because such divorce 
*458] is always upon(57) *some cause that rendered the marriage unlawful 
and null from the beginning. 

2. Let us next see the duty of parents to their bastard children, by our 
law; which is principally that of maintenance.(58) For, though bastards 
are not looked upon as children to any civil purposes, yet the ties of nature, 
of which maintenance is one, are not so easily dissolved: and they hold 
indeed as to many other intentions; as, particularly, that a man shall not 
marry his bastard sister or daughter.(d) The civil law, therefore, when it 
denied maintenance to bastards begotten under certain atrocious circum- 
stances, (€) was neither consonant to nature nor reason, however profligate 
and wicked the parents might justly be esteemed. 

The method in which the English law provides maintenance for them is as 
follows.(/) When a woman is delivered, or declares herself with child, of a 
bastard, and will by oath before a justice of peace charge any person as 
having got her with child, the justice shall cause such person to be appre- 
hended, and commit him till he gives security, either to maintain the child, 
or appear at the next quarter-sessions to dispute and try the fact. But if the 
woman dies, or is married before delivery, or miscarries, or proves not-to 
have been with child, the person shall be discharged; otherwise the sessions, 
or two justices out of sessions, upon original application to them, may take 


‘a Salk. 122. (d) Lord Raym. 68. Comb. 356. 
a) Co. Litt, 244. (e) Nov. 89, e. 15. 
YI reas the bond of marriage. } (f)_Stat. 18 Eliz. ce. 3. 7Jac.I.c.4. 3 Car. I. e. 4. 
(c) Ibid. 235. 13 and 14 Car. II. c.12. 7 Geo. II. ¢c. 31. 
56) 1 Arch. Crim. Pr. & Pl. 969 (8 ed. 1877). 
57) Sch. Dom. Rel. 389 (3 ed. 1882). : 
58) 1 Russel on Crimes, 680 (9 Am. ed. fr. 9g Eng. 1876) reviews the question 


of liability to support bastards. The putative father of a bastard whom the mother 
has relinquished to an orphan asylum, cannot be sued by her to aid in its support 
after the said relinquishment, though liable for its support upto such period. Young z. 
State ex. rel. etc. 53 Ind. 536-40 (1876). Nor is he, if during pregnancy the mother 
contracts a marriage with another fully aware of her condition. Miller v. Anderson, 43 
O. S. 475 (1885). 

Assumpsit for support of a bastard does not lie against the reputed father, though he be 
charged by an order of filiation, with its support, unless upon a promise express or 
implied; and though he adopts the child and is then liable for itssupport, he may ter- 
minate the liability by renouncing the adoption. Moncrief v. Ely, 19 Wend. 407 (1838.) 

Bastardy proceedings being special, must be conducted with substantial strictness as 
the statute directs, and the complaint wanting all necessary averments, no jurisdiction is 
required either by the magistrate nor the Circuit Court. Ex parte Hays, 25 Fla. 279-83 
(1889). For an illustration of an insufficient complaint in bastardy, see Doyle v. State 
etc. 61 Ind. 326 (1878). 

Itis arule of construction that prima facie the word “children”? means lawful chil- 
dren, and the statute of descents, has reference to lawful children only, does not abrogate 
the common law rule which forbids bastards inheriting. Blacklaws v. Milne etc. 82 Ill. 

506 (1876). Though a bastard may inherit from its mother. Stoltz v. Doering,112 Tl. 
eee ee Heath v. White, 5 Conn. 228-32 (1824). Estate of Magee, 63 Cal. 414 
a): 

The mother of a bastard may sue alone for the wrongful death of her son. 

v. Wabash Ry. Co., 120 Mo, 275-81 (1893). = oe page 

An act of the Assembly changing the name of a bastard to that of the putative father 
and ne oo ree ene capable ef inheriting, amounted only to a change in her 
name, because the act did not legitimate her as to any particular person. 

Dyson, 7 Cobb. (Ga.) 514 Gaon a 4 heresies 
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order for the keeping of the bastard, by charging the mother or the reputed 
father with the payment of money or other sustentation for that purpose. 
And if such putative father, or lewd mother, run away from the parish, the 
overseers, by direction of two justices, may seize their rents, goods, and 
chattels, in order to bring up the said bastard child. Vet such is the 
humanity of our laws, that no woman can be compulsively questioned 
concerning the father of her child till one month after her delivery; which 
indulgence is, however, very frequently a hardship upon parishes, by giving 
the parents opportunity to escape.(59) 

*3. I proceed next to the rights and incapacities which appertain [*459 
to a bastard. The rights are very few, being only such as he can 
acquire,(60) for he can zzherit nothing, being looked upon as the son of no- 
body ;(61) and sometimes called /iliws nullius, sometimes filius populi.( ¢) (62) 
Yet he may gaina sir-name by reputation, (4) though he has none by inheri- 
tance.(63) All other children have their priniary settlement in their father’s 


(g) Fort. de L. L. e. 40. (h) Co. Litt. 3. 


(59) See for the present law on this subject 35 and 36 Vict. c. 65, 1872. 36 Vict.c. 9, 
1873, and 43 and 44 Vict. c. 32, 1880. Chitty’s Eng. Stat. Tit. Bastardy. 

(60) Sch. Dom. Rel. 313, 389 (3 ed. 1882). 

(61) I Barb. Pers. and Prop. 201 (1890). Those born from an illegal connection are not 
comprehended under the word ‘‘children”’ in the statute of descents and distribution of 
estates. Nancy Porter’s Heirs v. Porter, 7 How. (Miss.) 112 (1844). 

(62) [Son of nobody, or son of the people. ] ; ; 

(63) A bastard having gotten a name by reputation may purchase by his reputed or 
known name to him and his heirs, (Co. Litt. 3, b.;) but this can only be to the heirs of 
his own body. ; q searags 

A conveyance to a man who is a bastard, and his heirs, though his estate is in its 
descent confined to the issue of his body, yet gives him a fee simple, and confers an 
unlimited power of alienation; and any person deriving title from him or his heirs may 
transmit the estate in perpetual succession. 3 Bulst. 195. 1 Lord. Raym. 1152. 

Bastards may take by gift or devise, provided they are sufficiently described, and have 
gained a name by reputation. 1 Ves. & B. 423. 1 Atk. 4Io. — 

But the rule as to a bastard’s taking by his name of reputation must be understood as 
giving a capacity to take by that name merely as a description, not as a child by a claim 
of kindred: therefore a bastard cannot claim a share under a devise to children generally, 
though the will was strong in his favor by implication, (5 Ves. 530; and see 1 Ves. & B. 
434, 469. 6 Ves. 43. 1 Maddox, 430. H. Chitty’s Law of Descents, 28, 29;) nor is any 
illegitimate child entitled to immediate interest upon a legacy payable at a future time, 
when such legacy was given by its reputed father. 2 Roper on Leg. 2 ed. 199. ; 

A limitation cannot be to a bastard en ventre sa mere; for bastards cannot take till 
they gain a name by reputation. 1 Inst.3,b. 6Co.68. 1 P. Wms. 529. 17 Ves. 528. 
I Mer. 151. 18 Ves. 288. H. Chitty’s Law of Descents, 29, 30. ; 

Though a bastard may be a reputed son, yet he is not such a son for whom, in con- 
sideration of blood, a use can be raised. Dyer, 374. Yet on an estate otherwise effec- 
tually passed, an estate may be as well declared toa bastard being in esse, and sufficiently 
described, as to another person; but where the use will not arise but in consideration of 
blood, if derived through any but the pure channel of marriage, however near it may be, 
it will not prevail. Id. Co. Litt. 123, a. See 2 Fonb. on Eq. 5 ed. 124. : ; 

If a bastard die seised of a real estate of inheritance, without having devised it, and 
without issue, the estate will escheat to the king, or other immediate lord of the fee. 3 
Bulst. 195. 1 Lord Raym. 1152. 1 Prest. Est. 468, 479, post, 4 book, 249. 2 Cruise’s 
Dig. 374. But as there might in many cases be much apparent hardship in the strict 
enforcement in this branch of the royal prerogative, it is usual in such cases to transfer 
the power of exercising it to some one of the family, reserving to the crown a small pro- 
portion, as a tenth, of the value of both the real and personal estate. 1 Woodd. 397, 398. 
‘And so likewise in the case of personal estate, where a bastard dies intestate and without 
issue, the king is entitled, and the ordinary of course grants, administration to os 
patentee or grantee of the crown. Salk. 37. 3 P. Wms. 33. See H. Chitty’s Law o 

28.—CHITYY. ° 4 
ee eee for most purposes, not recognized in the law as the child of its male 
parent, the word ‘‘father”’ is not in all statutes interpreted to include such parent of a 
bastard, but in some it is. And though between the two parents of such child, the 
mother has the better claim to its custody; yet the natural father, in the actual custody 
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parish; but a bastard in the parish where born, for he hath no father. (2) (64) 
However, in case of fraud, as if a woman be sent either by order of justices, or 
comes to beg as a vagrant, to a parish where she does not belong to, and drops 
her bastard there, the bastard shall, in the first case, be settled in the parish 
from whence she was illegally removed; (/) or, in the latter case, in the mother’s 
own parish, if the mother be apprehended for her vagrancy.(#) Bastards also 
born in any licensed hospital for pregnant women, are settled in the parishes 
to which the mothers belong.(7) The incapacity of a bastard consists princi- 
pally in this, that he cannot be heir to any one, neither can he have heirs, 
but of his own body;(65) for, being zadlius filéus, he is therefore of kin to 
nobody, and has no ancestor from whom any inheritable blood can be derived. 
A bastard was also, in strictness, incapable of holy orders; and, though that 
were dispensed with, yet he was utterly disqualified from holding any dignity 
in the church:(#) but this doctrine seems now obsolete; and, in all other 
respects, there is no distinction between a bastard and another man. And 
really any other distinction, but that of not inheriting, which civil policy 
renders necessary, would, with regard to the innocent offspring of his par- 
ents’ crimes, be odious, unjust, and cruel to the last degree: and yet the civil 
law, so boasted of for its equitable decisions, made bastards, in some cases, 
incapable even of a gift from their parents.(z) A bastard may, lastly, be 
made legitimate, and capable of inheriting, by the transcendent power of an 
act of parliament, and not otherwise:(0) as was done in the case of John of 
Gaunt’s bastard children, by a statute of Richard the Second. 


CHAPTER XVII. 
OF GUARDIAN AND WARD. 


THE only general private relation, now remaining to be discussed, is that 
of guardian and ward;(1) which bears a very near resemblance to the last, and 


(ti) Salk, 427. m) Fortese. c. 40. 5 Rep. 58. 

? Tbid. 121. n) Cod. 6, 57, 5. : 
Stat. 17 Geo. II. ¢c. 5. 0) 4 Inst. 36. 

1) Stat. 18 Geo. III. c. 82, 


of an illegitimate girl, is a ‘‘father’’ within the statute in contemplation, making the 
taking of her from his custody indictable. Bishop on Stat. Crimes (2 ed.) 3 633. 

(64) A pauper bastard’s settlement is the place of its birth in the absence of any fraud 
in transporting the mother thither. Burlington v. Essex, 19 Ver. 96 (1846). Soin New 
Hampshire prior to the statute of 1796. Bow v. Nottingham, 1 N. H. 262 (1816). A 
woman became pregnant in the county of her residence, but the child was born in another 
county. Upon her return, it was held that the justices of the county had jurisdiction to 
subject the reputed father to the maintenance of the child. State v. Roberts, 10 Ired. 
(N. C.) 352 (1850). Fora very full examination of the questions of paternity, legitimacy 
acknowledgment and adoption by putative father of the bastard. See J ve Jessup 8r 
Cal. 408 (1889). ; 

(65) By the common law, the real estate of an intestate bastard escheats. Th 
1831 in Ind. though allowing;him to inherit from and through his mother, does net clise. 
his mother, brother and sisters to inherit from him—but his widow shall inherit his real 
Soe Doe, ie eee 6 Black. (Ind.) 534 (1841). 

1) See on the subject of guardian and ward works by the following au : 
1891; Field, 1888; Hood, 1847; Kelley, 1884; Reeve, 1888: Schouler, 1889, OS aaa 

The equity books supply the practical details of this title, particularly 2 Fonbl. Tr 
Eq. 236; Maddock’s Prin. and Prac.; and Mr. Hargrave’s notes 63, 71, on p. 88, Co. Litt : 
exhaust the learning upon the title. The same title occurring in Com. Dig. and Bac. 
Abr. may be consulted, and also in Tomlin’s Law Dictionary.—Cuirry. : 
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is plainly derived out of it: the guardian being only a temporary parent, that 
is, for so long time as the ward is an infant, or under age. In examining 
this species of relationship, I shall first consider the different kinds of guar- 
dians, how they are appointed, and their power and duty: next, the different 
ages of persons, as defined by the law: and lastly, the privileges and dis- 
abilities of an infant, or one under age, and subject to guardianship. 

1. The guardian with us performs the office both of the ¢utor and curator 
of the Roman laws; the former of which had the charge of the maintenance 
and education of the minor, the latter the care of his fortune ; or, according 
to the language of the court of chancery, the /u/or was the committee of the 
person, the curator the committee of the estate.(2) But this office was fre- 
quently united in the civil law;(a) as it is always in our law with regard to 
minors, though as to lunatics and idiots it is commonly kept distinct. 

(3)*Of the several species of guardians, the first are guardians by [461 
nature: viz. the father, and, in some cases, the mother of the child. 

For if an estate be left to an infant, the father is by common law the guardian, ' 
and must account to his child for the profits.(6)(4) And, with regard to 
daughters, it seems by construction of statute 4 & 5 Ph. and Mar. c. 8, that 
the father might by deed or will(5) assign a guardian to any woman-child 
under the age of sixteen; and, if none be so assigned, the mother shall in 
this case be guardian.(c)(6) There are also guardians for nurture,(d ) 


(a) Ff. 26, 4, 1. {6 3 Rep. 39. 
(b) Co. Litt. 88. ) Co. Litt. 88. 


(2) The residence of the minor is the fact that confers jurisdiction upon the court 
appointing a guardian: Penfield v. Sagage, 2 Day. (Conn.), 386-8 (1818). The mother 
as guardian of her infant child has an interest in and is bound to take care of her ward’s 
estate. Townshend v. Duncan, 2 Bland, (Md.), 45-51 (1828). The judges of county 
courts in Alabama have no authority to appoint guardians either for the estates or persons 
of minors whose fathers are living. Hall v. Lay, 2 Ala. 529-31 (1842. ) 

(3) Sch. Dom. Rel., 4o1, 2, 3, 9, 17 (3 ed. 1882); 1 Woodfall Land. and Ten. 66 (1890). 
1 Amer. fr. 13 Eng. ed. , 

(4) But an executor is not justified in paying to the father a legacy left to the child; 
and if he pays it to the father, and the father becomes insolvent, he may be compelled 
to pay it overagain. 1 P. Wms. 285.—CHRISTIAN. : J 

This guardianship confers no right to intermeddle with the property of the infant, 
but is a mere personal right in the father or other ancestor to the custody of the person, 
of his heir apparent or presumptive until attaining twenty-one years of age. See 5 Mod, 
224. Co. Litt. 88, n. 63, 71.—HARGRAVE. E 

Mr. Francis Hargrave, the learned annotator on Co. Litt., holds that the term natural 
guardian or guardian by nature, when not applied to an heir-apparent, signifies only that na- 
ture points out the parent as the proper guardian where positive law issilent.—STEPHENS. 

(5) The Act of 1762, allowing a father to appoint a testamentary guardian for his chil- 
dren, does not embrace grandchildren. Williamson v. Jordan, 1 Busb. Eq. (N. C.) 48 
(1852). A testamentary appointment of a guardian must show who is to have the care 
of the minor, although the word ‘‘ guardian ”’ need not be used; and a Probate judge has; 


no authority to appoint a guardian for minors for the purpose of having them sent into; _ 


a foreign country. Desribes v. Wilmer, 69 Ala. 25-8 (1881). By the common law a man 
could not by testamentary disposition affect either his land or the guardianship of his 
children. The latter appears never to have been made the subject of testamentary dis-' 
position until the statute of Charles II. The statute 1895 in New York limits this power’ 
to the surviving parent only. Matte v. Schmidt, 77 Hun. 201 (1894). 


(6) See Bac. Abr. Guardian, A. 1. It has been considered that the power of a father ' 


to appoint a guardian under the act 4 & 5 Ph. and M.c. 8, extends to natural children, (2. 
Stra. 1162;) but, according to 2 Bro. Ch. R. 583, it does not. However, where the puta- 
tive father by a will names guardians for his natural child, the court will in general 

appoint them to be so, without any reference to the master, 


appointment of a testamentary guardian by a mocheris absolutely void. Vaughan, 180. 
a cee 519. A father’s appointment by deed of a guardian may be revoked by will. 
. Finch, 323. I Vern. 442. Any form of words indicative of the intent suffices. Swinb. 
Pp: 3, c. 12. 2Fonbl. on Eq. 5 ed. 246, 247. A guardian appointed by the father cannot 


delegate or continue the authority to another. Vaughan,179. 2 Atk. 15. Nor is a - 


* 


copyholder within the act. 3 Lev. 395.—CHITTY. 
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which are, of course, the father or mother, till the infant attains the age of 
fourteen years:(e)(7) and in default of father or mother, the ordinary usually 
assigns some discreet persons to take care of the infant’s personal estate, and 
to provide for his maintenance and education.(/)(8) Next are guardians. 
in socage,(g) (an appellation which will be fully explained in the second 
book of these commentaries,) who are also called guardians dy the common 
Jaw. ‘These take place only when the minor is entitled to some estate in 
lands, and then by the common law the guardianship devolves upon his next 
of kin, to whom the inheritance cannot possibly descend; as, where the 
estate descended from his father, in this case his uncle by the mother’s side 
cannot possibly inherit this estate, and therefore shall be the guardian.(g) 
For the law judges it improper to trust the person of an infant in his hands, 
who may by possibility become heir to him; that there may be no temptation, 
nor even suspicion of temptation, for him to abuse his trust.(2) The Roman 
laws proceed on a quite contrary principle, committing the care of the minor 
to him who is the next to succeed to the inheritance, presuming that the next 
heir would take the best care of an estate, to which he has a prospect of suc- 
ceeding: and this they boast to be ‘‘ summa providentia.’’(z) But in the 

mean time they seem to have forgotten, how much it is the 
*462] “*guardian’s interest to remove the encumbrance of his pupil’s life 

from that estate for which he is supposed to have so great a 


(e) Moor. 738. 3 Rep. 38. [The guardianship of no person shall of right con- 
f) 2 Jones, 90. 2 Lev. 163. tinue in him, of whom a suspicion may be enter- 
9 Litt. 2 123. tained that he can or will claim any right in the 
h) Nunquam custodia alicujus de jure alicut rema- inheritance. | 

nei de quo habeatur suspicio, quod possti vel velit ali- (¢) Ff. 26, 4, 1. 

quod jus in ipsa hereditate clamare. Glany. l.7, ¢. 11. 


(7) When the minor is fourteen he may, with the court’s sanction, choose a guardian 
other than the one appointed; but he may not afterward supersede this guardian by a 
new one at the dictation of his fancy. Lee’s Ap. 27 Pa. 229-32 (1856). 

(8) It might be questionable whether the ordinary would be permitted to interfere fur- 
ther than to appoint ad litem. 3 Atkins, 631. Burr. 1436. For, wherea legitimate 
child, even at the breast, is withheld from the custody of the father, habeas corpus may 
be brought. The King v. De Manneville, 5 East, 221. See also 1 Bl. R. 386, and 4J. B. 
Moore, 366. 

But of an illegitimate child the mother appears to be the natural guardian. 4 Taunt. 
498, ex parte Knee, 1 N.R. 148. And habeas corpus lies at her instance. See The King 
v. Hopkins, 7 East, 579. 5 id. 224n. Also5 T. R. 278. 

The guardian upon record is liable to the costs of the suit. 2 Est. 473.—CuHrrry. 

This power of the ecclesiastical court to appoint guardians is questionable. Lord 
Hardwicke expressly denied it; and Lord Mansfield seems to have considered it as lim- 
ited to the appointment of a guardian ad /item,where an infant was a party to a suit in the 
court. 3 Atkins, 631. 3 Burr. 1436.—COLERIDGE. 

The guardianship by nurture, like that by nature, has no reference to the infant’s 
property, but relates merely to his person.—KERR. Kline v. Beebe, 6 Conn. 494. Per- 
kins v. Dyer, 6 Geo. 401.—SHARSWOOD. 

(9) A widow is guardian in socage to her daughters until they are fourteen years old, as 
well of freehold as of copyhold, (10 East, 491. 2M. & S. 504,) and by residing on the 
ward’s estate for forty days gains a settlement in the parish, and cannot be removed from 
the possession of it at any time. Id. ibid. She has aright as such to elect whether she 
willlet the estate, or occupy it for their benefit. Id. ibid. Such a guardian has not a 
mere office or authority, but an interest in the ward’s estate. She may maintain trespass 
and ejectment, avow damage feasant, make admittance to copyhold, and lease in her 
ownuame. Id. ibid.—Currry. 

An infant can maintain an action for use and occupation although he has a general 
guardian. Porter by Stow etc. v. Bleiler, 17 Bar. (N. Y.) 151 (1853). In Maine neither 
the common law rule, which provided that no one should be a guardian who was to 
enjoy the estate after the death of the ward, nor that of the civil law, which provided that 
the nearest relations ought to be appointed, has been followed; but the discretion to make 
the appointment is left in the hands of the Probate judge, no one having claim to be 
guardian as matter of legal right. Lunt v. Aubens, 39 Me. 393 (1855). 
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regard.(#) And this affords Fortescue,(/) and Sir Edward Coke, (#7) an 
ample opportunity for triumph; they affirming, that to commit the custody of 
an infant to him that is next in succession is ‘‘ guasd agnum committere lupo, 
ad devorandum.”’(n)(10) These guardians in socage, like those for nurture, 
continue only till the minor is fourteen years of age; for then, in both cases, 
he is presumed to have discretion, so far as to choose his own guardian. 
This he may do, unless one be appointed by the father, by virtue of the 
statute 12 Car. II. c. 24, which, considering the imbecility of judgment in 
children of the age of fourteen, and the abolition of guardianship zz chivalry, 
(which lasted till the age of twenty-one,(11) and of which we shall speak 
hereafter, ) enacts that any father, under age or of full age, may by deed or 
will dispose of the custody of his child, either born or unborn, to any person, 
except a popish recusant, either in possession or reversion, till such child 
attains the age of one-and-twenty years.(12) These are called guardians by 


(k) The Roman satirist was fully aware of this our English law is warranted by the wise institu- 
danger when he puts this private prayer into the tions of Solon, who provided that no one should be 


mouth of a selfish guardian ;— another’s guardian who was to enjoy the estate 
— pupillum o utinam, quem proximus heres after his death. Potter’s Antiq. b. 1, c. 26. And 
Impello, expungam. Pers. 1, 12. Charondas, another of the Grecian legislators, di- 

[O were my pupil fairly knock’d o’ th’ head! rected that the inheritance should go to the father’s 

I should possess th’ estate if he were dead. ] relations, but the education of the child to the 

tl) C. 44. mother’s; that the guardianship and right of suc- 
m) 1 Inst. 88. cession might always be kept distinct. Petit. Legg. 


n) See stat. Hibern. 14 Hen. III. This policy of Att. l. 6, t. 7. 


(10)[‘‘As is if trusting the lamb to the wolf to be devoured.’’] Lord chancellor Maccles- 
field has vehemently condemned the rule of our law, that the next of kin, to whom the 
land cannot descend, is to be the guardian in socage; and has declared that ‘‘it is not 
grounded upon reason, but prevailed in barbarous times, before the nation was civil- 
ized.” 2P. Wms. 262. But, as the law has placed the custody of the infant under the 
cate of one who is just as likely to be in a near degree of kindred as the heir, —one 
who probably will have the same affection for his person, without having any 
interest in even wishing his death, and therefore removed from all suspicion, however 
ill founded,—I cannot but think there is more wisdom in placing the infant under 
the guardianship of such a relation than under that of the next heir. 

A socage guardian can only be where the infant takes lands by descent. If he has 
lands by descent both ex parte paterna and ex parte materna, (on the father’s side and 
on the mother’s), then the next of kin on each side shall respectively be guardians by 
socage of these lands; and of these two claimants the first occupant shall retain the 
custody of the infant’s person. See Mr. Hargrave’s notes to Co. Litt. 78, b., where 
these different kinds of guardianship are with great learning and perspicuity discrimi- 
nated and discussed.—CHRISTIAN. : 

(11) 1 Woodfall Land. and Tent. 66 (1 Amer. fr. 13 Eng. ed., 1890). For a full defini- 
tion of ‘‘age,’”’ ‘‘ full age,” etc., in male and female see Binn’s Justice 68, 74, 538 and 
efi This disability is now removed. By this statute the father may dispose of the 
guardianship of any child unmarried under the age of twenty-one, by deed or will, 
executed in the presence of two or more witnesses, till such child attains the age of 
twenty-one, or for any less time. And the guardian so appointed has the tuition of the 
ward, and the management of his estate and property. j 

A father cannot appoint guardians under this statute to a natural child; but where 
he has named guardians by his will to an illegitimate child, the court of chancery will 
appoint the same persons guardians, without any reference to a master for his approba- 

ion. ro. 583.—CHRISTIAN. ; 
nthe meee poate appoint a guardian under this act, (Vaugh. 180. 3 Atk. 519;) nor 
can a guardian already appointed by the father. Vaugh. 179. 2 Atk.15. A copyholder 
i ithin the act. Lev. 395. J - 
z Bee of this Sea deed may be revoked by will, (Finch, 323;) but not so 
if the deed contain a covenant not to revoke. 1 Vern. 442. , 

No material form of words is necessary to create the appointment. Swinb. Pp. 3, c. 12. 

See 2 Fonbl. on Eq. 5 ed. 246, 247, ae But re Boos ot ae guardian exists only 
i i r which he is expressly appointed. Vaugh. 184. : 

ate Leh ial act a ten eiare preteen has the custody of the infant’s real 

estate, a lease granted by him of such real estate is absolutely void. 2 Wils. 129, 135. 

The marriage of the infant before he becomes twenty-one years of age does not deter- 
mine the guardianship. 3 Atk. 625.—CHITTY. 
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statute, or testamentary guardians. ‘There are also special guardians dy 
custom of London, and other places;(0) but they are particular exceptions, 
and do not fall under the general law. (13) 

(0) Co. Litt. 88. 


(13) The king is also a universal guardian of infants, who delegates it to the lord 
chancellor. See 2 Fonbl. on Eq. 5ed. 225. Chit. Prerog. Regis. 155. ; 

By virtue of this power the chancellor may appoint guardians to such infants as are 
without them. Bac. Abr. Guardians, c. 2. Fonbl. 5 ed. 225. And in a case where the 
infant, of the age of seventeen, had appointed a guardian by deed, it was decided that 
the chancellor had still a power to appoint a guardian, (4 Madd. 462;) and guardians at 
common law may be removed or compelled to give security, if there appear any danger 
of their abusing the person or estate of the ward, (3 Cha. Ca. 237. Style, 450. Hard. 
96. 1Sid. 424. 3 Salk. 177;) but it has been considered that a statute guardian cannot 
be wholly removed, (3 Salk. 178. 1P. Wms. 698. 2P. Wms. 112. 2 Fonbl. 232;) and 
guardians are appointed by him where such appointment is necessary to protect the 
infant’s general interest, or to sustain a suit, or to consent to the infant’s marriage, 
(1 Madd. 213;) but he never appoints a guardian to a woman after marriage. I Ves. 
157. A guardian cannot be otherwise appointed in chancery than by bringing the 
infant into court, or his praying a commission to have a guardian assigned him. 1 Eq. 
Ca. Abr. 260. One of the six clerks may be appointed. 2 Cha. Ca. 164. Nels. Rep. 44. 
As to when the court of chancery may appoint a guardian in the place of another, see 
post. And see the jurisdiction of court of chancery in general on this subject. 2 Fonbl. 
226, ni. a. 

The infant himself may also appoint a guardian; and this right arises only when from 
a defect in the law (or rather in the execution of it) the infant finds himself wholly un- 
provided with a guardian. This may happen either before fourteen, when the infant has 
no such property as attracts a guardianship by tenure, and the father is dead without 
having executed his power of appointment, and there is no mother, or after fourteen, 
when the custody of the guardian in socage terminates, and there is no appointment by 
the father under the 12 Car. II. Lord Coke only takes notice of such election where 
the infant is under fourteen; and, as to this, omits to state how or before whom it should 
be made. See I Inst. 87, b. Nor does this defect seem supplied by any prior or con- 
temporary writer. As toa guardian under fourteen, it appears, from the ending of guar- 
dianship in socage at that age, as if the common law deemed a guardian afterwards 
unnecessary. However, since the 12 Car. Il. c. 24, it has been usual, in defect of an 
appointment under the statute, to allow the infant to elect one for himself; and this 
practice appears to have prevailed even in some degree before the restoration: such 
election is said to be frequently made before a judge on the circuit, (I Ves. 375;) but this 
form does not seem essential. 

The late lord Baltimore, when he was turned of eighteen, having no testamentary 
guardian, and being under the necessity of having one for special purposes, relative to his 
proprietary government of Maryland, named a guardian by deed, a mode adopted by the 
advice of counsel. It seems, in fact, as if there was no prescribed form of an infant’s 
electing a guardian after fourteen, any more than there is before; and therefore election 
by parol, though unsolemn, might be legally sufficient. The deficiency in precedents on 
this occasion is easily accounted for, this kind of guardianship being of very late origin, 
unnoticed as it seems by any writer before Coke, except Swinburn. Testam. edit. 1590, 
97, b. And there being yet no cases in print to explain the powers incident to it, or 
whether the infant may change a guardian so constituted by himself, Coke, though pro- 
fessing to enumerate the different sorts of guardianship, omits this in one case, whence 
perhaps it may be conjectured that in his time it was in strictness scarcely recognized as 
legal. 1 Inst. 88, b.in notes. For these observations, see Toml. Law Dict. tit. Guardian. 
Though an infant thus appoint a guardian, yet it does not preclude the court of chancery 
from appointing another. 4 Mad. 462. 

Guardians are also appointed ad ditem. All courts of justice have a power to assign a 
guardian to an infant to sue or defend actions, if the infant comes into court and desires 
it; or a judge at his chambers, at the desire of the infant, may assign a person named by 
him to be his guardian. F. N. B. 27. 1 Inst. 88, b.n. 16, 135, b. 1. See fost. 

As to who is usually appointed, and the mode, etc., of appointing a prochein amy, or 
guardian to an infantin the common law courts, see Tidd. Prac. 8 ed. 95, 96.—CHITty. 

On the subject of guardians of different kinds, I refer the student to a series of notes 
by Mr. Hargrave on the passage of Co. Litt. so often referred to in the margin, as well 
as to a note by Mr. Ames, on Fortescue, c. 44, and Fonblanque’s Treat. of Equity, b. 11 
p. 2, ch. 2,8. 2. The guardianship to which it is practically the most important to 
attend is that by testament, of which a sufficiently accurate outline is drawn in the text. 
I will mention only one or two circumstances that seem to have been omitted. In the 
first place, the statute empowers fathers only to make the appointment: this was probably 
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The power and reciprocal duty of a guardian and ward are the same, 
pro tempore, as that of a father and child; and therefore I shall not repeat 


an unintentional omission; but the consequence is, that, where a mother is the surviving 
parent, the children, upon her death, will be left to find guardians according to the pro- 
visions of the common law. In this case, where none other can be found, the jurisdiction 
of the chancellor arises on the part of the crown to protect the infant subject, and he will 
pias the care to some proper person. As to the origin of this jurisdiction, see vol. 3, 
Pp- 427. 

_ The effect of the appointment by testament is rather more extensive than the text 
implies, because the statute annexes to the office the custody and management of the 
infant’s real and personal estate, and empowers the guardian to bring all such actions 
relating thereto as a guardian in socage might. On the other hand, this appointment, 
as stated in the text, does not so far supersede the general duty and power of the chan- 
cellor, as delegate of the crown, to protect infants, but that he may interfere in cases 
of gross misconduct, or legal incapacity, such as that of lunacy or bankruptcy, to con- 
trol or even to remove him.—CoLERIDGE. 

The jurisdiction of the court of chancery, whatever may have been its origin, is now 
firmly established and beyond the reach of controversy,—it being a settled maxim that 
the sovereign is the universal guardian of all the infants in the kingdom. ‘This court, 
therefore, will appoint a suitable guardian for an infant where there is no other or no 
other who will or can act; for if there are testamentary guardians the court has no juris- 
diction todo so. It will also in general abstain from interference unless the infant has 
property,—not from any waut of jurisdiction, but from the want of means to exercise its 
authority with effect. When, however, guardians are appointed, and their nomination 
isentirely a matter of discretion, they are treated as officers of the court and held re- 
sponsible accordingly. 

The court of chancery will not only remove guardians appointed by its own authority, 
but it will also remove guardians at the common law, and even testamentary or statute 
guardians, whenever sufficient cause can be shown for so doing. For guardianship is 
always looked upon by the courts of equity as a delegated trust for the benefit of the 
infant; and in case, therefore, any guardian abuses his trust, the court will check and 
punish him, nay, sometimes will proceed to the removal of him, and appoint another in 
his stead. The court will sometimes also require security to be given by the guardian, 
and, onthe other hand, will assist him in the performance of his duties, as well in obtain- 
ing the custody of the person of the ward as otherwise. ; 

The jurisdiction of the court of chancery extends to the care of the person of the in- 
fant so far as is necessary for his protection and education, and to the care of his pro- 
perty, for its management and preservation and proper application for his maintenance. 
It is upon the former ground that the court interferes with the ordinary rights of parents 
as guardians by nature or by nurture; for whenever a father is guilty of gross ill treat- 
ment of or cruelty to his children, or is in constant habits of drunkenness and blasphemy 
or low and gross debauchery, or professes atheistical or irreligious principles, or his 
domestic associations are such as tend to the corruption and contamination of his 
children, the court will interfere and deprive him of the custody of the infants, appoint- 
ing at the same time a suitable person to act as guardian and superintend their educa- 
tion. And this interference may be obtained on the petition of the infant himself, or of 
any of his friends or relatives: nay, a mere stranger may at any time set the machinery 
of the court in motion. In most instances, however, its jurisdiction arises from a suit 
being actually pending relative to the person or property of the infant; and in such 
cases, although not under the care of any guardian appointed by the court, the infant is 
treated as a ward. f : 

And a wardin chancery is in all cases under the special protection of the court; for 
no act can be done affecting the minor’s person, property, or estate unless under its 
express or implicit direction, every act done without such direction being considered a 
contempt, exposing the offender to be attached and imprisoned. Thus, it is a contempt 
to conceal or withdraw the person of the infant from the proper custody, or to disobey 
any order of the court relative to its maintenance or education, or to marry the infant 
without the approbation of the court. For the court,in approving a person to be 
guardian, usually gives him express direction how to exercise the powers which it has 
conferred; prescribes the residence and settles a scheme for the education of the infant, 
and regulates, if necessary, his choice of a profession or trade; approves or prohibits the 
minor’s marriage; and performs all the other duties of guardians by nature or for nur- 
ture. With respect to the property of the ward, the court not only superintends its 
management during the owner’s minority, but directs a proper settlement on the mar- 
riage of its ward; and this protection is not always removed upon the ae attaining 
twenty-one, but is, for some purposes, continued afterwards, especially with regard 
to the marriage of female wards. In these and other respects, therefore, guardians 
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them, but shall only add, that the guardian, when the ward comes of 
*463] age, is bound to give *him an account of all that he has transacted 
on his behalf (14)(15), and must answer for all losses by his wilful 
default or negligence.(16)(17) In order therefore to prevent disagreeable 


appointed by the court of chancery have extensive delegated powers,—this species of 
guardianship being one far more capable of adaptation to the various requirements of 
modern society, the intentions of testators, the wants and wishes of the infants them- 
selves, and the different kinds of property which may call for administrative care, than 
all or any of the other guardianships known to the law.—KERR. ; 

(14) When necessary for the education and support of the ward, who is unable to earn 
his own support, the guardian may use the principal of the ward’s estate. State v. 
Clark, 16 Ind. 99 (1860.) 

(15) Sch. Dom. Rel. 406-8-454 (3 ed. 1882). 

(16) A guardian cannot claim credit against the ward’s estate for money spent for 

board and education unless it appear that there was no parent able and willing to provide 
therefor, and that the ward’s estate justified the outlay. State ex vel. etc. v. Roche, 91 
Ind. 406-9 (1883). But when such outlay is necessary for the support and education of 
the ward, the guardian will be allowed credit for expenses properly incurred, and paid 
out of the ward’s estate. State ex rel. etc. v. Clark, 16 Ind. 98 (1860). In the final set- 
tlement of the accounts of a guardian, the Orphans’ Court will not make an aliowance 
to the ward for his labor while employed for his guardian. Bass v. Cook, 4 Ala. 392 
(1837). 
: x Berics appointed in a State not the domicile of his ward should not in his account- 
ing in the State of his appointment, for the investment of the ward’s estate, be held, 
unless by express statute, to a narrower range of securities than is allowed by the law of 
the State of the ward’s domicile. Infants who after the death of both their parents, live 
with their grandmother in another State, acquire her domicile. Lamar v. Micou, 114 
U. S. 228-22 (1884). 

(17) This rule, that the guardian is compellable to account only when the infant comes 
of age, or until she marries, is applicable only to testamentary or other guardians not in 
socage, and exists only in a court of law; for under the general protection afforded to 
infants by the court of chancery, an infant may in that court, by his prochein amy, call 
his guardian to account, even during his minority. 2 Vern. 342, 2P. Wms. 119. I 
Ves. gI. 

Guardians in socage are by the common law accountable to the infant, either when he 
comes to the age of fourteen, or at any time after, as he thinks fit. Co. Litt. 87. 

The guardian in his account shall have allowance of all reasonable expenses: if he is 
robbed of the rents and profits of the land without his default or negligence, he shall be 
discharged thereof in his account; for he is in the nature of a bailiff or servant to the 
infant, and undertakes no otherwise than for his diligence and fidelity. Co. Litt. 89, a., 
123. 

If a man intrudes upon an infant, he shall receive the profits but as guardian, and 
the infant may have an account against him as guardian, or the infant may treat 
him as a disseisor; and if a person during a person’s infancy receives the profits of 
an infant’s estate, and continues to do so for several years after the infant comes of age, 
before any entry is made on him, yet he shall account for the profits throughout, and 
not during the infancy only; and so it seems at law he should be charged in an action 
of account, as tutor alienus, (1 Vern. 395. 1 Atk. 489. 2 Fonbl. 5 ed. 235, 236;) and 
where a guardian, after his ward attains full age, continues to manage the property 
at the request of the ward, and before the accounts of his receipts and payments 
during the minority are settled, it is in effect a continuance of the guardianship as to 
the property, and he must account on the same principle as if they were transactions 
during the minority. And, under these circumstances, an injunction was granted on 
terms to restrain the guardian from proceeding in an action to recover the balance 
claimed by him on account of the transactions after his ward came of age. 1 Simons 
and Stu. Rep. 138. 

A receiver to the guardian of an infant, whose account has been allowed by the guar- 
dian, shall not be obliged to account over again to the infant when he comes of age. 
Prec. Ch. 535.—CHITTY. 

Guardians are regarded with great liberality by the courts. Common skill, common 
prudence, and common caution are all that are required of them in the administration 
of their trust. Ordinary men are to be compared with, and judged by, the standard of 
ordinary men. Konigmacher v. Kimmel, 1 Penna. Rep. 207. So guardians, like other 
trustees, are not answerable for the acts of agents necessarily employed by them, where 
proper care has been taken in their selection, unless there is an omission of ordinary 
diligence on their part in compelling their agents to perform their duties, Hennessey 
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contests with young gentlemen, it has become a practice of many guardians, 
of large estates especially, to indemnify themselves by applying to the court 
of chancery, acting under its direction, and accounting annually before the 
officers of that court. For the lord chancellor is, by right derived from the 
crown, the general and supreme guardian of all infants, as well as idiots and 
lunatics; that is, of all such persons as have not discretion enough to manage 
their own concerns. In case therefore any guardian abuses his trust, the 
court will check and punish him; nay, sometimes will proceed to the removal 
of him, and appoint another in his stead.( f)(18) 

(p) 1 Sid. 424. 1 P. Wil. 703. 


v. The Western Bank, 6 W. & S. 300. A guardian using the money of his ward, or 
neglecting to invest it, is chargeable with interest; and the method of ascertaining the 
amount is to strike a balance of the money in the guardian’s hands every six months, 
and charge simple interest thereon, allowing a reasonable sum to remain in his hands to 
meet expenses. Say v. Barnes, 4 S. & R. 112. Karr v. Karr, 6 Dana,3. Bryant v. 
Craig, 12 Ala. 354. White v. Parker, 8 Barb. 48. A guardian should keep his ward’s 
property separate from his own; otherwise he will make it his own so far as to be ac- 
countable for it if lost. If he takes notes or other securities for money belonging to his 
ward in his own name, he converts the property to his own use and is prima facie 
accountable for it. He cannot trade with himself on account of his ward, nor buy or 
use his ward’s property for his own benefit. If he attempts to do so, and the business 
is unsuccessful, all the loss shall be his own, and heshall be liable to his ward for the 
capital with interest; if, on the other hand, it turn out to be profitable, all the profit 
shall belong to the ward. The guardian cannot convert the personal estate of his ward 
into real. If he buys land with the ward’s money, the ward, at full age, may, at his 
election, take the land with its rents and profits, or the money with interest. White v. 
Parker, 8 Barb. 48.—-SHARSWOOD. 

(18) Testamentary guardians are within the preventive and controlling jurisdiction of 
this court; and, if there be reason to apprehend that such a guardian meditates an injury 
to his ward, it will interfere, and prevent it. 1 P. Wms. 704, 705. 2 Fonbl. 5 ed. 249. 
3 Bro. P. C. 341. 1 Sid. 424. 

If a person appointed guardian under statute 12 Car. II. c. 24 dies, or refuses the office, 
the chancellor may appoint one, (1 Eq. Ca. Abr. 260, pl. 2. 1 P. Wms. 703;) and if he 
became a lunatic he may be removed. Ex parte Brydes, H. T. 1791. Soif he become a 
bankrupt. But, generally speaking, a guardian appointed by statute cannot be removed 
by this court, (2 Cha. Ca. 237. 1 Ves. 158. 1 Vern. 442,) unless the infant be a ward of 
the court. 2 P. Wms. 561. ; 

The court of chancery will in some cases, on petition, make an order of maintenance 
of the infant, (3 Bro. C. C. 88. 12 Ves. 492;) but, in general, payments to the infant 
during his minority are discountenanced. 4 Ves. 369. 

In a case where a father left a legacy payable to a child at a future day, though he was 
silent respecting the interest, the court allowed maintenance, (11 Ves. I1;) and so ina 
case where the interest was directed to accumulate. Dick. 310. 1 Mad. 253. But an 
order of maintenance was refused, though so directed, the father being living, and of 
sufficient ability to maintain the infant. 1 Bro. C. C. 387. 

In allowing maintenance, the court will attend to the circumstances and state of the 
family. 2 P. Wms. 21. 1 Ves. 160. ‘ ; 7 

In some cases it will allow the principal to be broken in upon for the maintenance of 
the infant. 1 Vern. 255. 2 P. Wms. 22. : : ; ; 

The court may interpose even against that authority and discretion which the father has 
in general in the education and management of the child, (1 P. Wms. 702. 2 P, Wms. 
177; and cases cited in 2 Fonbl. 5 ed. 232;) but queere if such a child must not be a ward 


of the court. 4 Bro. C. C. Tol, ro2. , } ; 
The court will permit a stranger to come in and complain of the guardian and abuse of 


the infant’s éstate. 2 Ves. 484. Sete “ 
The court will not suffer an infant to be prejudiced by the laches of his trustees or 


guardian. 2 Vern. 368. Prec. Ch. 151. i : y f 

It must not be inferred that a court of equity will at any period, or under any circum- 
stances, act upon a too indulgent disposition towards him; for, if an infant neglect to 
enter his property within six years after he comes of age, he is as much bound by the 
statute of limitations from bringing a bill for an account of mesne profits, as he is from 
an action of account at common law. Prec. Ch. 518; and see 1 Scho. & Lef. 352. 2 Fonbl. 

: ‘sid. Tt VOl.150; 2 11. (101. : 

z eae of i patie will Note guardians in compelling the wards to obey their legal 
desires; and where an infant went to Oxford contrary to the orders of his guardian, who 
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2. Let us next consider the ward or person within age, for whose assistance 
and support these guardians are constituted by law; or who it is, that is said 
to be within age. The ages of male and female are different for different 
purposes. A male at ¢welve years old may take the oath of allegiance; 
at fourteen(19) is at years of discretion, and therefore may consent or dis- 
agree to marriage, may choose his guardian, and, if his discretion be actually 
proved, may make his testament of his personal estate; at seventeen may be 
an executor; and at ‘wenty-one is at his own disposal, and may aliene his 
lands, goods, and chattels. A female also at seven years of age may be 
betrothed or given in marriage; at mzze is entitled to dower; at twelve is at 
years of maturity, and therefore may consent or disagree to marriage, and, 
if proved to have sufficient discretion, may bequeath her personal estate; at 
fourteen is at years of legal discretion, and may choose a guardian; at seven- 
teen may be executrix; and at ‘wenty-one may dispose of herself and her 
lands. So that full age in male or female is twenty-one(20) years, which age 
is completed on the day preceding the anniversary of a person’s birth,(g)(21) 


(q) Salk. 44, 625. Lord Raym. 480, 1096. Toder v. Sansam, Dom. Proc. 27 Feb. 1775. 


wished him to go to Cambridge, the court sent a messenger to carry him from Oxford to 
Cambridge; and on his removing to Oxford, another messenger was sent to carry him to 
Cambridge and keep him there. 1 Stra. 167. 3 Atk. 721. 

Where a presbyterian having three daughters bred up in that persuasion, and three 
brothers, who were presbyterians, made his will, appointing his brothers and also a 
clergyman of the church of England guardians to his three infant daughters, and died, 
having sent his eldest daughter to his next brother, and the clergyman got possession of 
his two other daughters, and placed them at boarding-school, where they were educated 
according to the church of England, and then filed a bill to have the eldest daughter 
paces out with the other daughters; and the three presbyterian brothers brought their 

ill to have the two daughters delivered to them, offering parol evidence that the testator 
directed that he would have his children bred up presbyterians, but the court declared 
that no proof out of the will ought to be admitted in the case of a devise of a testa- 
mentary guardianship, any more than in a case of a devise of land, and that the decision 
of the majority of the guardians ought not to govern; and directed that the master 
should inquire whether the school at which the two youngest daughters were placed was 
proper; and as to the eldest, who was of the age of sixteen, she was brought into court, 
and asked where she desired to be, and, on her declaring her wish to be with one of her 
uncles, it was ordered accordingly. 3 P. Wms. 51. 2 Ves.56. IP. Wms. 703. 

Marrying a ward of the court of chancery without the consent of the court is a con- 
tempt, for which the party may be committed or indicted, though he was ignorant of the 
wardship. 3 P. Wms. 116. 5 Ves. 15. But to render third persons so liable it should 
appear that they were apprized of the party’s being a ward. 2 Atk. 157. 16 Ves. 259. 

A marriage in fact is sufficient to ground the contempt, though the validity of the mar- 
riage be questionable. 6 Ves. 572. To clear such a contempt, a proper settlement must 
be made on the ward. 1 Ves. Jun. 154. But the making such settlement does not 
necessarily cure the contempt. 8 Ves. 74. It is not cleared by the ward’s attaining the 
age of twenty-one. 3 Ves. 89 4 id. 386.—CHITYry. 

2 Cord. Mar. Wom. 434 (1885.) 

(19) A person who has attained the age of 14 is at years of legal discretion, sufficient to 
Bea es, service of asummons in an action of foreclosure. Temple v. Norris, 53 Minn. 
289 (1893). 

The contracts absolutely binding upon an infant are (1) those made under the express 
authority of statutes, such as apprenticeship, enlistment in the army or navy; (2) executed 
contracts of marriage; (3) contracts in autre droit; and (4) contracts for necessaries. 
Story on Sales 36-7 (4 ed. 1871). 

By Stat. 7 Wm. IV & I Vict c. i. s. 7, 1837, it is declared that ‘‘no will made by any 
person under the age of twenty-one years shall be valid.” 

(20) 1 Barb. Pers. & Prop. 60 (1890): Newell on Eject. 74 (1892): This rule obtains gen- 
erally throughout the United States, although in some of the states female infants attain 
their majority at the age of 18 years. Story on Sales 19 (4ed. 1871). A female in Indiana 
Ge a the age of 18 annul a contract of marriage. Develin V. Rigsbee, 4 Ind. 464-7 

1853). 

(21) If he is born on the 16th of February, 1608, he is of age to do any legal act on the 
morning of the 15th of February, 1629, though he may not have lived twenty-one years 
by nearly forty-eight hours. The reason assigned is, that in law there is no fraction of a 
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who till that time is an infant, and so styled in law. Among the an- 
cient Greeks and Romans, women were never *of age, but subject to [*464. 
perpetual guardianship,(7) unless when married, ‘‘ isi convenissent 
7 manum vire.’’(s)(22) and, when that perpetual tutelage wore away in pro- 
cess of time, we find that, in females as well as males, full age was not till 
twenty-five years. (¢) Thus by the constitution of different kingdoms, this 
period, which is merely arbitrary, and juris positivi, is fixed at different 
times. Scotland agrees with England in this point; both probably copying 
from the old Saxon constitutions on the contitient, which extended the age 
of minority ‘‘ad annum vigesimum primum, et co usque juvenes sub tutelam 
reponunt,’’(%)(v) but in Naples they are of full age at ezghteen, in France 
with regard to marriage, not till ¢hzrty; and in Holland at twenty-five. ; 
_3. Infants have various privileges, and various disabilities: but their very 
disabilities are privileges; in order to secure them from hurting themselves 
by their own improvident acts.(23) An infant cannot be sued but under the 
protection, and joining the name, of his guardian; for he is to defend him 
against all attacks as well by law as otherwise: (w)(24) but he may sue either 
by his guardian, or prochein amy, his next friend who is not his guardian. 
This prochein amy(25) may be any person who will undertake the infant’s 
cause, and it frequently happens, that an infant, by his pvochein amy, insti- 
tutes a suit in equity against a fraudulent guardian. In criminal cases an 
infant of the age of fourteen years may be capitally punished for any capital 
offence:(#) but under the age of seven he cannot. The period between seven 


(*) Pott. Antig. b. 4, ¢. 11. Cie. pro Muren. 12. (v) Stiernhook de Jure Sueonem, 1. 2, c. 2. This is 
8) [‘‘Unless when they shall come into the power _ also the period when the king, as wel! as the subject, 
of a husband.’’] arrives at full age in modern Sweden. Mod. Un. 
(@) Aiast. 1523, 1. Hist. xxxili. 220. 
(u) {‘‘Tothe one-and-twentieth year; and, until (w) Co. Litt. 135. 
then, the young remain under guardianship.’’] (z) 1 Hal. P. C. 25. 


day; and if the birth were on the last second of one day, and the act on the first second’ 
of the preceding day twenty-one years after, then twenty-one years would be complete; 
and in the law it is the same whether a thing is done upon one moment of the day or on 
another. 1 Sid. 162. 1 Keb. 589. 1 Salk. 44. Raym. 84.—CHRISTIAN. 

A person is of full age the day before the twenty-first anniversary of his birthday. 

The State v. Clarke, 3 Harring, 557 Hamlin vw. Stevenson, 4 Dana, 597..-SHARSWOOD. 
(22) [‘‘Unless they should come under the care of a husband.’’] 
(23) The guardian has the parents’ right to judge what is necessary for his ward 
acccrding to her estate and position in society. The burden is on a tradesman seeking 
pay for articles in addition thereto, to show that the things thus furnished by the guardian 
were not sufficient and that the additional ones were necessary. Nicholson v, Spencer, 
11 Cobb. (Ga.) 607-10 (1852). 

A married infant has the option to dissent from her deed made with her husband to a 
third party, within a reasonable time after discoverture, though her coverture continue for 
more than 20 years. Dodd v. Benthal, 4 Heisk. (Tenn.) 607 (1871). 

(24) This is incorrectly expressed. 1st. The infant is sued in his own name alone, as 
any other person; but he appears to defend his cause by guardian, being supposed, without 
discretion, to appoint an attorney for that purpose. 2d. He does not necessarily appear 
by his regular guardian, as the text implies, but by any person whom the court shall 
appoint guardian ad litem to defend that particular suit. It is within the province of 
every court to appoint a guardian ad litem, where a party in a suit is an infant. See vol. 
iii, p.427.—COLERIDGE. ; ’ hy? 

(25) A prochien amie, and a guardian ad /item are not the same, for it is well settled 
that though an infant may prosecute a suit by prochien amie, yet he must defend by guar- 
dian. Miles & Kaigler 10 Yerg. (Tenn.) 16 (1836). ; 

In a suit by an infant by her next friend, or otherwise than by her regular guardian, 
if objection be made, a guardian ad litem must be appointed, who must take oath and 
give bond, and for want of such appointment, a judgment willbe reversed. Life Ins. Co. 
v. Ray, 50 Tex. 511-20 (1878). Story on Contracts, 104 (1874). Woodfall Land. & Tent. 
66-7 Cr Am. fr. 13 Eng. ed. (1890). Waterman’s Crim. Procs. (1860). An infant after 
his guardian’s death, has a right to compel a settlement of his accounts, as if the infant 
were of age. Peck & Braman, 2. Blackf. (Ind.) 141 (1828). 

A ward cannot bring assumpsit against his guardian, the parent, but must resort to 
equity for an accounting. Linton v. Walker, 8 Fla. 144-51 (1858). 


443 


464-465-466 OF THE RIGHTS [Boox I 


and fourteen is subject to much uncertainty: for the infant shall, generally 
speaking, be judged prima facie innocent; yet if he was dolt capax, and could 
discern between good and evil at the time of the offence committed, he may 

be convicted and undergo judgment and execution of death, though 
*465] he hath not attained to years of puberty or *discretion. ( J) And Sir 

Matthew Hale gives us two instances, one of a girl of thirteen, who 
was burned for killing her mistress; another of a boy still younger, that had 
killed his companion, and hid himself, who was hanged; for it appeared by 
his hiding that he knew he had done wrong, and could discern between good 
and evil: and in such cases the maxim of law is, that malitia supplet 
etatem.(26) So also, in much more modern times, a boy of ten years old, 
who was guilty of a heinous murder, was held a proper subject for capital 
punishment, by the opinion of all the judges. (z) 

With regard to estates and civil property, an infant hath many privileges, 
which will be better understood when we come to treat more particularly of 
those matters: but this may be said in general, that an infant shall lose 
nothing by non-claim, or neglect of demanding his right; nor shall any other 
laches or negligence be imputed to an infant, except in some very particular 
cases. 

It is generally true, that an infant can neither aliene his lands, nor do any 
legal act, nor make a deed, nor indeed any manner of contract that will bind 
him.(27) But still to all these rules there are some exceptions: part of 
which were just now mentioned in reckoning up the different capacities 
which they assume at different ages: and there are others, a few of which it 
may not be improper to recite, as a general specimen of the whole. And, 
first, it is true, that infants cannot aliene their estates: but infant trustees, or 
mortgagees, are enabled to convey, under the direction of the court of 
chancery or exchequer, or other courts of equity, the estates they hold in 
trust or mortgage, to such person as the court shall appoint.(@) Also it is 
generally true, that an infant can do no legal act: yet an infant, who has an 
advowson, may present to the benefice when it becomes void.(4) For the 

law in this case dispenses with one rule, in order to maintain others 
*466] of far *greater consequence: it permits an infant to present a clerk, 

who, if unfit, may be rejected by the bishop, rather than either suffer 
the church to be unserved till he comes of age, or permit the infant to be 
‘debarred of his right by lapse to the bishop. An infant may also purchase 
lands, but his purchase is incomplete: for, when he comes to age, he may 
either agree or disagree to it, as he thinks prudent or proper, without alleging 
any reason; and so may his heirs after him, if he dies without having com- 
pleted his agreement.(c) It is, further, generally true, that an infant, under 
twenty-one, can make no deed but what is afterwards voidable:(28) yet in 
some cases(@) he may bind himself apprentice(29) by deed indented or 
indentures, for seven years; and(e) he may by deed or will appoint a guar- 
dian to his children, if he hasany. Lastly, it is generally true, that an infant 
can make no other contract that will bind him:(30) yet he may bind himself 


8, a Bia 2 

» te tat. 5 Eliz.c. 4. 43 Eliz.c.2. Cro. Car. 179 
a) Stat. 7 Anne, c.19. 4 Geo. III. c. 16. i ‘ yea 
8) Ea ey é) Stat. 12 Car. II. c. 24. 


a Begs supplies the place of age. ] 

27) See as to validating an infant’s contract. 54 N. Y. 2 1873). Si 

102 U. S. 300 (1880). See 117 Mass. 479 (1875). ae mata 
(28) Bateman Com. Law (1860). 

es Weed tes and Serv. 47 (1877). 

_ (30) It has been considered that a bill of exchange, or negotiable securi i 

infant during his minority, is in no case binding on him, ough given a Sasi 

(2 Camp. 562, 563. Holt, C. N. P. 78. 1 T.R.4o. 4 Price, 300. Chit. on Bills, 5 ed. 
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to pay for his necessary meat, drink, apparel, physic, and such other neces- 
saries;(31) and likewise for his good teaching and instruction whereby he 
may profit himself afterwards.(/) And thus much, at present, for the priv- 
ileges and disabilities of infants. (32) 


(f) Co. Litt. 172. 


22;) and most clearly so, if not given for necessaries. Carth. 160. But, infancy being a 
personal privilege, the infant only can take advantage of this. 4 Esp. 187. 

An infant is not liable on an account stated, even though the particulars of the ac- 
count were for necessaries. 1 T. R. 40. See 2 Stark, 36, where otherwise in equity. 1 
Eq. C. Abr. 286.—CHITry. 

31) This rule is providently intended for the benefit of the infant, that he may be enabled 
to gain credit for such things as are suited to his degree and station. ‘The term meces- 
Sarieés, used by lord Coke, is a relative one; and the question, as to what are necessaries, 
must be determined by the age, fortune, condition, and rank in life of the infant, (see 8 
T. R. 578. 1 Es. Rep. 212. Carter, 315,) which must be real, and not apparent. Peake, 
ae es Esp. Rep. 211. The question, as to what are necessaries, is fora jury. 1M. & 

- 730. 

Liveries ordered by a captain in the army for his servant have been considered neces- 
saries. 8 T. R. 578. Regimentals furnished to a member of volunteer corps may be re- 
covered as necessaries. 5 Esp. 152. But it has been held that a chronometer is not 
necessary for a lieutenant in the navy, when he was not in commission at the time it was 
supplied. Holt, C. N. P. 77. 

An infant has been held liable for a fine on his admission to a copyhold estate. 3 Burr. 
1717. But it has been said, that if an infant is the owner of houses, and it is necessary 
to have them put in repair, yet the contract to repair wiil not bind him at law; for no 
contracts are binding on an infant but such as concern his person. 2 Roll. Rep. 271. But 
in equity, an agreement by an infant to pay compound interest on mortgage to prevent 
foreclosure is binding. 1 Eq. C. Abr. 285. 1 Atk. 489. 

An infant is liable for necessaries furnished to his wife and family, (1 Stra. 168,) or for 
the nursing of his lawful child, (Bacon, Max. 18,) but not for articles furnished in order 
for the marriage. I Stra. 168. He is liable for so much goods supplied him to trade 
with as were consumed as necessaries in his own family. 1 Car. Rep. 94.—CHITTY. 

The modern doctrine on the subject of infants’ contracts is that their acts and contracts 
are in some cases binding upon them and in others are voidable at their election. The 
older cases held all acts of infants which were necessarily prejudicial to their interests as 
absolutely void and incapable of subsequent ratification, while those acts only were re- 
garded as voidable and capable of subsequent ratification as might or might not be of 
benefit to the infant. The view of the division of contracts and acts of infants into two 
classes, valid and voidable, and rejecting the old class of “void,” is taken by most 
modern text writers, See Wharton on Contracts 3 36; Anson on Contracts (4th ed.) 300; 
Schoul. Dom. Rel. 3 403; Addison on Contracts *121; 1 Pars. on Contr. *295; Daniel on 
Neg. Instr. 3223. The negotiable instruments of infants are universally regarded as. 
voidable and not void, and also their indorsements of such instruments; the same is now 
held of instruments under seal, although the older opinion held them void. Mortgages 
of and conveyances generally of infants have long been considered as voidable only; in 
short, valid until disaffirmed. The only act of an infant asto which there now exists any 
serious question whether it is voidable or wholly void is the appointment of an agent or 
attorney, and the modern tendency is to restrict the authority of those cases holding the 
appointment void to the exact facts to which the decisions are applicable, and to hold 
void only powers of attorney under seal, and ‘‘warrants of attorney”?; many modern 
cases hold the appointment of an agent by an infant as voidable only. So, also, if an 
infant submit to arbitration he must elect to avoid the award if he does not wish to be 
bound, and his compromise of an action is merely voidable. Infants can also become 
stockholders in corporations, but can avoid their obligations if they signify their election 
in due season. Among other acts that are considered as voidable are assignments for the 
benefit of creditors. Where the law does call an act of an infant void, it often happens 
that it is done on grounds of public policy. Am. and Eng. Enc. of Law, vol. 10, p. 628, 
et seq. ‘ ae 

(32) An infant may, however, be liable for the debts contracted by his wife before mar- 
riage ; for, as he is competent by law to enter into the marriage relation, he must also 
be competent to bear all the responsibilities of such relation. It is evident that, as the 
wife’s personal property becomes his, though an infant, the creditor of the adult wife 
would be deprived of all remedy if the husband could set up his infancy as a bar to the 
action. Butler v. Brick, 6 Metc. 104. ; : ; ; 

An infant who has a guardian or parent who supplies his wants cannot bind himself 
for necessaries, Guthrie v. Murphy, 4 Watts, 80. Wailing v. Toll, 9 Johns 141. Angel 
v. McLellan, 16 Mass. 28. 
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CHAPTER XVIII. 
OF CORPORATIONS. 


We have hitherto considered persons in their natural capacities, and have 
treated of their rights and duties. But, as all personal rights die with the 
person; and, as the necessary forms of investing a series of individuals, one 
after another, with the same identical rights, would be very inconvenient, if 
not impracticable; it has been found necessary, when it is for the advantage 
of the public to have any particular rights kept on foot and continued, to 
constitute artificial persons, who may maintain a perpetual succession, and 
enjoy a kind of legal immortality. ' 

These artificial persons are called bodies politic, bodies corporate, (corpora 
corporata,) or corporations:(1) of which there is a great variety subsisting, 
for the advancement of religion, of learning, and of commerce; in order to 
preserve entire and forever those rights and immunities, which, if they were 
granted only to those individuals of which the body corporate is composed, 
would upon their death be utterly lost and extinct. To show the advantages 
of these incorporations, let us consider the case of a college in either of our 
universities, founded ad studendum et orandum,(2) for the encouragement 
and support of religion and learning. If this were a mere voluntary 
assembly, the individuals which compose it might indeed read, pray, study, 

and perform scholastic exercises together, so long as they could agree 
*468] todoso: but they *could neither frame, nor receive, any laws or rules 

of their conduct; none, at least, which would have any binding force, 
for want of a coercive power to create a sufficient obligation. Neither could 
they be capable of retaining any privileges or immunities: for, if such priv- 
ileges be attacked, which of all this unconnected assembly has the right, or 
ability, to defend them? And, when they are dispersed by death or other- 
wise, how shall they transfer these advantages to another set of students, 


If a minor is supplied—no matter from what quarter—with necessaries suitable to his 
estate and degree, atradesman cannot recover for any other supply made to the minor 
just after. The rule of law is that no man may deal with a minor: the exception to it 
is that a stranger may supply him with necessaries proper for him, in default of supply 
by any one else ; but his interference with what is properly the guardian’s business must 
rest on an actual necessity,—of which he must judge in a measure at his peril. It is 
the tradesman’s duty to know not only that the supplies are unexceptionable in quan- 
tity and sort, but also that they are actually needed. When he assumes the business of 
the guardian for purposes of present relief, he is bound to execute it as a prudent guar- 
dian would, and, consequently, to make himself acquainted with the ward’s necessities 
and circumstances. The credit which the negligence of the guardian gives to the ward 
ceases as his necessities cease; and, as nothing further is requisite when these are 
relieved, the exception to the rule is at an end. Gibson, C. J. Johnson v. Lines, 6 W. 
& S. 82. Kline v. L’Amoureux, 2 Paige, 419. Perrin v. Wilson, 10 Missouri, 451. : 

The promise of an infant cannot be enforced against him upon a mere acknowledg- 
ment, nor upon a partial payment after he comes of age. A direct promise to pay is 
necessary, or an express agreement to ratify his contract. Yet no new consideration is 
necessary. The moral obligation resting upon him to pay a just debt—or, perhaps more 
accurately, to compensate a benefit actually received and enjoyed—is sufficient con- 
sideration to sustain an express promise to pay. Whitney v. Dutch, 14 Mass. 457 
Thompson v. Lay, 4 Pick. 48. Wilcox v. Roath, 12 Conn. 550. Curtis v. Patton, 11 S. &R. 
305. Ordinary v. Wherry, I Bailey, 28. Hinely v. Margarite, 3 Barr. 428.—SHARSWOOD. 

(1) ‘‘Society at large will always be supposed to receive incidental benefits sufficient 
to justify the grant of corporate privileges.’’ Cooley on Torts, 2 ed. 11 (1888). The 
whole subject of corporations, their nature, powers, and the manner in which they may 
be created by the legislature, is very learnedly examined by Nelson, C. J., and Cowen, J 
in Thomas v. Dakin, 22 Wend. 9-98 (1839). Binn’s Jus. (10 ed. 1895) 79 Bis 

(2) [For study and prayer. ] ; 
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equally unconnected as themselves? So also, with regard to holding estates 
or other property, if land be granted for the purposes of religion or learning 
to twenty individuals not incorporated, there is no legal way of continuing 
the property to any other persons for the same purposes, but by endless con- 
veyances from one to the other, as often as the hands are changed. But 
when they are consolidated and united into a corporation, they and their suc- 
cessors are then considered as one person in law: as one person, they have 
one will, which is collected from the sense of the majority of the individuals: 
this one will may establish rules and orders for the regulation of the whole, 
which are a sort of municipal laws of this little republic; or rules and statutes 
may be prescribed to it at its creation, which are then in the place of natural 
laws: the privileges and immunities, the estates and possessions, of the cor- 
poration, when once vested in them, will be forever vested, without any new 
conveyance to new successions; for all the individual members that have 
existed from the foundation to the present time, or that shall ever hereafter 
exist, are but one person in law, a person that never dies: in like manner as 
the river Thames is still the same river, though the parts which compose it 
are changing every instant. 

The honor of originally inventing these political constitutions entirely be- 
longs to the Romans. They were introduced, as Plutarch says, by Numa;(3) 
who, finding, upon his accession, the city torn to pieces by the two rival 
factions of Sabines and Romans, thought it a prudent and politic 
measure to subdivide these two into many smaller ones, by *institut- [*469 
ing separate societies of every manual trade and profession. ‘They 
were afterwards much considered by the civil law;(@) in which they were 
called uxzversztates, as forming one whole out of many individuals; or colle- 
gta, from being gathered together: they were adopted also by the canon law, 
for the maintenance of ecclesiastical discipline; and from them our spiritual 
corporations are derived. But our laws have considerably refined and im- 
proved upon the invention, according to the usual genius of the English 
nation: particularly with regard to sole corporations, consisting of one per- 
‘son only, of which the Roman lawyers had no notion; their maxim being 
that ‘‘ tres faciunt collegium.’’(b6) ‘Though they held, that if a corporation, 
originally consisting of three persons, be reduced to one, ‘‘s¢ untversttas 
ad unum redit,’’ it may still subsist as a corporation, ‘‘et stet nomen universt- 
tatis.’’(€)(4) : 

Before we proceed to treat of the several incidents of corporations, as re- 
garded by the laws of England, let us first take a view of the several sorts 
of them; and then we shall be better enabled to apprehend their respective 
qualities. (5) 


(a) Ff. 1. 3, t. 4, per tot. (b) Ff. 50, 16, 8. [‘‘ Three form a corporation.”"] (c) Ff. 8, 4, 7. 


(3) Other writers have thought, with more reason, that private corporations were 
brought to Rome from the Greeks; for the laws of Solon permitted private corporations 
to institute themselves at pleasure, subject only to the public laws. 1 Sch. Pers. Prop. 
256 (2 ed. 1884.) For an examination of what comprises a corporation, and how it 
may be created, see Gifford v. Livingston, 2 Denio, 380-95 (1845) ; and for an interest- 
ing historical review of corporations, see McKim v. Odom, 3 Bland (Md.) 407-16 (1828). 
Chancellor Bland states that prior to the Republic in provincial times, there were no 
private corporations, nor any quasi public ones, such as turnpike and canal companies, 
etc. See also in Myers on Vested Rights, the full text of the Dartmouth College case, 

. (1891). : ae 
a wi if ie roction be reduced to one, the name of ‘corporation’ may remain. ay 
a Corporations are public or private. Public corporations are such as have been 
created for the purposes of municipal government, including all the. inhabitants within 
acertain district or territory: such are cities, towns, boroughs, etc. Private corpora- 
tions include, properly, all others,—religious, literary, charitable, manufacturing, 
insuring, or money-lending associations, as well as railway, canal, bridge, and turnpike 
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The first division of corporations is into aggxegate and sole.(6). Corpo- 
rations aggregate consist of many persons united together into one society, 
and are kept up by a perpetual succession of members, so as to continue for- 
ever; of which kind are the mayor and commonalty of a city, the head and 
fellows of a college, the dean and chapter of a cathedral church.(7) Corpo- 
rations sole consist of one person only and his successors, in some particular 
station, who are incorporated by law, in order to give them some legal capa- 
cities and advantages, particularly that of perpetuity, which in their natural 
persons they could not have had. In this sense, the king is a sole corpora- 
tion;(d) soisa bishop; so are some deans, and prebendaries, distinct from 
their several chapters; and so is every parson and vicar. And thenecessity, 

or at least use, of this institution will be very apparent, if we con- 
*470] sider the case of *a parson of a church. At the original endowment 
of parish churches, the freehold of the church, the churchyard, the 
parsonage house, the glebe, and the tithes of the parish, were vested in the 


(d) Co. Litt. 43. 


companies,—with which in number and variety no country so abounds as the United 
States. Charters of incorporation granted by the legislatures of the States to all private 
corporations are considered as executed contracts within the protection of art. I, s. Io 
of the constitution of the United States, which declares that “no State shall pass any 
law impairing the obligation of contracts.’”’ The Trustees of Dartmouth College v. 
Woodward, 4 Wheat. 518. In the popular meaning of the term, nearly every corpora- 
tion is public, inasmuch as they are all created for the public benefit. Yet if the whole 
interest does not belong to the government, or if the corporation is not created for the 
administration of political or municipal power, it isa private corporation. Thus, all 
bank,. bridge, turnpike, railroad, and canal companies are private corporations. In these 
and other similar cases the uses may, in a certain sense, be called public; but the corpo- 
rations are private, as much so as if the franchises were vested in a single person. The 
State, by virtue of its right of eminent domain, may take private property for public 
purposes upon making compensation. It may delegate this power to a private corpora- 
tion, by reason of the benefit to accrue to the public from the use of the improvements 
to be constructed by the corporation. But such delegation of power to be used for 

rivate emolument as well as public benefit does not clothe the corporation with the 
inviolability or immunity of public officers performing public functions. Grier, J. 
Randle v. The Delaware & Raritan Canal, 1 Wallace, C. C. Rep. 290. 

There are some persons and associations who have a corporate capacity only for particu- 
lar specified ends, but who can in that capacity sue and be sued as an artificial person. 
These bodies are termed guasi corporations. Yet, 23 it is not essential to a corporation 
that it should be vested with all the usual powers of corporations, but only that it 
should be clothed with perpetual succession and be recognized by the law as an artificial 
person, such bodies really are corporations. —SHARSWOOD. : 

(6) Leake’s Laws of Cort. 506 (3 ed. 1892). 

_An aggregate corporation can have no predecessor, and can, therefore, in a writ of 
right count only on its own seisin within thirty years. Overseers Poor uv. Sears, 22 
Pick. 122-30 (1839). The right to an exclusive ferry conferred by the legislature upon 
an individual, does not make him a corporation. Roberts v. Washburn, 10 Minn. 25 
(1865). The doctrine of a sole corporation never received much recognition in 
American law. Ican find but two or three cases so holding; in one, Weston v Hunt, 
2 Mass. 501 (1811), it was decided that a minister of the parish seised of lands in right 
of the parish, was a sole corporation, See also Brunswick v. Dunning, 7 Mass. 445-7 
(1811). In a recent and curious case in Cal., a Catholic Archbishop was held to bea 
corporation sole, and it was sought to show adverse possession by him qua Archbishop 
against himself as individual holding the legal title to certain land,—this for the purpose 
of avoiding the payment of street improvement assessments from which, if church 
property, the land would have been exempt. The contention was denied. Archbishop 
v. Shipman, 79 Cala. 288 (1889). 

(7) The Court of Chancery has no power to remove an officer in a religious corporation, 
or to disfranchise a member, or, directly or indirectly, to control or interfere with the 
election of its officers, or declare their election void. But upon application of the mem- 
bers, the courts have power to restrain the use of the church property for any other pur- 
pose than that intended by the founders of the society as expressed in their particular 
tenets or doctrines. Robertson v. Bullions, 9 Barb. (N. Y.) 6487 (1850); this case contains 
a very full discussion of the rights and privileges of religious corporations and. of the 
powers of the courts over them. The same doctrine, of the restriction by injunction of 
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then parson by the bounty of the donor, as a temporal recompense to him for 
his spiritual care of the inhabitants, and with intent that the same emolu- 
ments should ever afterwards continue as a recompense for the same care. 
But how was this to be effected ? The freehold was vested in the parson; 
and, if we suppose it vested in his natural capacity, on his death it might 
descend to his heir, and would be liable to his debts and encumbrances: or 
at best, the heir might be compellable, at some trouble and expense, to con- 
vey these rights to the succeeding incumbent. ‘The law therefore has wisely 
ordained, that the parson, guatenus parson, shall never die, any more than 
the king; by making him and his successors a corporation. By which 
means all the original rights of the parsonage are preserved entire to the 
successor: for the present incumbent, and his predecessor who lived seven 
centuries ago, are in law one and the same person; and what was given to 
the one was given to the other also. 

Another division of incorporations, either sole or aggregate, is into ecclest- 
astical and lay. Ecclesiastical corporations are where the members that 
compose it are entirely spiritual persons: such as, bishops; certain deans, 
and prebendaries; all archdeacons, parsons, and vicars; which are sole cor- 
porations: deans and chapters at present, and formerly prior and convent, 
abbot, and monks, and the like, bodies aggregate. These are erected for the 
furtherance of religion, and perpetuating the rights of the church. Lay 
corporations are of two sorts, c’vzl and eleemosynary.(8) ‘The civil are such 
as are erected for a variety of temporal purposes. ‘The king, for instance, is 
made a corporation to prevent in general the possibility of an zzterregnum or 
vacancy of the throne, and to preserve the possessions of the crown entire; 
for immediately upon the demise of one king, his successor is, as we have 
formerly seen, in full possession of the regal rights and dignity. 

Other lay corporations are erected for the good government of *a ['*471 
town or particular district, asa mayor and commonalty, bailiff and 

burgesses, or the like: some for the advancement and regulation of manu- 
factures and commerce; as the trading companies of London, and other 
towns: and some for the better carrying on of divers special purposes; as 
church-wardens, for conservation of the goods of the parish; the college of 
physicians and company of surgeons in London, for the improvement of the 
medical science; the royal society, for the advancement of natural knowl- 
edge; and the society of antiquaries, for promoting the study of antiquities. 
And among these I am inclined to think the general corporate bodies of the 


the use of church property for the promotion of any other religious doctrines than those 
professed by the church when the property was acquired, is announced in Hale v. Everett, 
53 N. H. 9-137 (1868). 

(8) Brown Law Limitation, 259 (1869). J ; 

There are ecclesiastical, or religious, and lay named among private corporations; and 
again eleemosynary or charitable (like hospitals) and civil; this last term applies to both 
public and private corporations. 1 Sch. Pers. Prop. 255 (2 ed. 1884). For a discussion 
of the meaning of a charitable bequest in a will providing for the founding of an orphan 
asylum, and whether it shall be deemed a religious or an eleemosynary one, and how it 
should be carried into effect, see the case of the Atty. Genl. v. Moore’s Exrs. 4 Green 
Ch. (N. J.) 503-14 (1868). ade 

The place of a trustee in an eleemosynary institution, though no emoluments are 
attached to it, is yet a franchise of sucha nature that a person improperly dispossessed 
of it, is entitled to redress by writ of mandamus. Fuller v. Trustees, etc. 6 Day (Conn. ) 
532-44 (1827). For the manner of electing officers in a religious corporation, how the 
qualifications of electors are ascertained, etc., see the quo warranto case of People v. 
Phillips, 1 Denio 388-98 (1845). A religious corporation aggregate may be sued in 
assumpsit. Baptist Ch. v. Mulford, 3 Hals. (N. J.) 182-91 (1825). The position of a priest 
being analogous to that of a sole corporation in England, he may in his character as 
priest, maintain an action in his own name to recover possession of lands. Santillan v. 


Moses, 1 Cal. 94 (1850). 
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universities of Oxford and Cambridge must be ranked: for it is clear they 
are not spiritual or ecclesiastical corporations, being composed.of more lay- 
men than clergy: neither are they eleemosynary foundations, though stipends 
are annexed to particular magistrates and professors, any more than other 
corporations where the acting officers have standing salaries; for these are 
rewards pro opera et labore,(g) not charitable donations only, since every 
stipend is preceded by service and duty: they seem therefore to be merely 
civil corporations: ‘The eleemosynary sort are such as are constituted for 
the perpetual distribution of the free alms, or bounty, of the founder of them 
to such persons as he has directed. Of this kind are all hospitals for the 
maintenance of the poor, sick, and impotent: and all colleges both zz our 
universities and owz(e) of them: which colleges are founded for two purposes: 
1. For the promotion of piety and learning by proper regulations and ordi- 
nances. 2. For imparting assistance to the members of those bodies, in 
order to enable them to prosecute their devotion and studies with greater 
ease and assiduity. And all these eleemosynary corporations are, strictly 
speaking, lay and not ecclesiastical, even though composed of ecclesiastical 
persons,(/) and although they in some things partake of the nature, privi- 
leges, and restrictions of ecclesiastical bodies. (10) 
*472 | *Having thus marshalled the several species of corporations, let us 
next proceed to consider, 1. How corporations in general may be 
created. 2.(11) What are their powers, capacities, and incapacities. 3. 
How corporations are visited. And, 4. How they may be dissolved. 

I. Corporations, by the civil law, seem to have been created by the mere 
act and voluntary association of their members; provided such convention 
was not contrary to law, for then it was zlzcitum collegium.(g)(12) It does 
not appear that the prince’s consent was necessary to be actually given to the 
foundation of them; but merely that the original founders of these voluntary 


(e) Such as Manchester, Eton, Winchester, &c. palibus constitutionibus res cercetur. Ff. 8, 4, 1. 

(f) 1 Lord Raym. 6. [Neither to all and everywhere is it allowed to have 

(9) Ff. 47, 22, 1. Neque societas, neque collegiwm, a society, college, or body of this kind; for the pez- 
neque hujusmodi corpus passim omnibus habere conce- mission is controlled by the laws, by the decrees 
ditur ; nam et legibus, et senatus consultis, et princi- _ of the Senate, and the constitutions of the prince.] 


(9) [For work and labor. ] 

(10) They are lay corporations, because they are not subject to the jurisdiction of the 
ecclesiastical courts, or to the visitation of the ordinary or diocesan in their spiritual 
characters.—CHRISTIAN. 

(11) The provisions of the general laws for creating corporations may be outlined as 
follows: If a stock company is contemplated, a part of the stock must be first subscribed 
to, andin any case an organization must usually be effected by the election of directors 
or trustees. A certificate, or articles of association, is then prepared, which must be 
signed and acknowledged by a certain number of the corporators, usually setting forth: 
1, The name of the corporation; 2, The purpose for which it is formed; 3, The place or 
places where it is to do business; 4, The term for which it is to exist; 5, The names and 
residences of the subscribers, if there be capital stock, and the number of shares taken 
by each; 6, The number of directors, and the names and residences of those chosen for 
the first year; 7, The amount of the capital stock, if any, and the number of shares into 
which it is divided at its parvalue; 8, That the required proportion has been paid in cash 
to the treasurer, stating his name and residence. In some States the parties to the cer- 
tificate become a corporation on filing one copy with the clerk of the county court, or 
other specified officer, and a duplicate with the Secretary of State, and making known 
its material facts by publication in the newspapers within a certain time. In other States 
public notice of the intention to apply for a charter must first be given, after which the 
certificate is presented to the court or officer stated in the act, who, if he find upon ex- 
amination that the corporation is for a lawful purpose, and in accordance with public 
policy, and that all the legal forms have been complied with, shall approve the certificate 
(and in some States direct letters-patent to issue). The certificate, and the order or 
decree approving it, must be recorded ina specified office, after which the corporation 
exists as such. Whatever be the mode prescribed by the act, substantial compliance with 
all the provisions of it is required before the corporation can be said to be in issue 
Am. & Eng. Enc. of Law, vol. 4, p. 194, et seg. ; 

(12) [An unlawful corporation. ] 
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and friendly societies (for they were little more than such) should not estab- 
lish any meetings in opposition to the laws of the state. 

But, with us in England, the king’s consent is absolutely necessary to the 
erection of any corporation, either impliedly or expressly given.(Z) ‘The 
king’s implied consent is to be found in corporations which exist by force of 
the common law, to which our former kings are supposed to have given their 
concurrence; common law being nothing else but custom, arising from the 
universal agreement of the whole community. Of this sort are the king 
himself, all bishops, parsons, vicars, church-wardens, and some others; who 
by common law have ever been held, as far as our books can show us, to 
have been corporations, virtute officii: and this incorporation is so inseparably 
annexed to their offices, that we cannot frame a complete legal idea of any 
of these persons, but we must also have an idea of a corporation, 
capable to transmit *his rights to his successors at the same time. [*473 
Another method of implication, whereby the king’s consent is pre- 
sumed, is as to all corporations by prescription, such as the city of London, 
and many others, (z) which have existed as corporations, time whereof the 
memory of man runneth not to the contrary, and therefore are looked upon 
in law to be well created. For though the members thereof can show no 
legal charter of incorporation, yet in cases of such high antiquity the law 
presumes there once was one, and that, by the variety of accidents which a 
length of time may produce, the charter is lost or destroyed. ‘The methods 
by which the king’s consent is expressly given are either by act of parlia- 
ment or charter.(13) By act of parliament, of which the royal assent is a 
necessary ingredient, corporations may undoubtedly be created:(7) but it is 
observable, that, till of late years, most of those statutes which are usually 
cited as having created corporations do either confirm such as have been 
before created by the king, as in the case of the college of physicians, erected 
by charter ro Hen. VIII.,(£) which charter was afterwards confirmed in 
parliament;(/) or they permit the king to erect a corporation zz futuro with 
such and such powers, as is the case of the Bank of England,() and the 
society of the British Fishery.(z) So that the immediate creative act 
was usually performed by the king alone, in virtue of his royal prerog- 
ative.(0)(14) 

All the other methods, therefore, whereby corporations exist, by common 
law, by prescription, and by act of parliament, are of the most part reducible 
to this of the king’s letters-patent, or charter of incorporation. The king’s 
creation may be performed by the words ‘‘creamus, erigimus, fundamus, 
incorporamus,’’(15)orthelike. Nay, it is held, thatif the king grants 
toa set of men to have gz/dam mercatoriam, a *mercantile meeting [*474 
or assembly,(/) this is alone sufficient to incorporate and establish 
them forever. (¢) 


(h) Cities and towns were first erected into corpor- 1) 14 &15 Hen. VIII. ec. 5. 
ate communities on the continent, and endowed m) Stat. 5 & 6 W. and M. ¢. 20. 
with many valuable privileges, about the eleventh n) Stat. 23 Geo. II. c. 4. 
century, (1 Rob. C. V. 30,) to which the consent of 0) See page 272. : 
the feodal sovereign was absolutely necessary, as (p) Gild signified among the Saxons a fraternity, 


derived from the verb gildan, to pay, because every 


many of his prerogatives and reyenues were thereby 1 
aide r eZ man paid his share towards the expenses of the 


considerably diminished. 


2) 2 Inst. 330. community ;.and hence their place of meeting is 
4) 10 Rep. 29. 1 Roll. Abr. 512. frequently called the Guild, or Giwild-hall. 
k) 8 Rep. 114. (q) 10 Rep. 30. 1 Roll. Abr. 513. 


13) Kirkpatrick v. State, 5 Kan. 676 (1871). iii : 
ee The Bp ariee of a erate Beaten is inoperative until it is accepted. So is the 
extension of a charter beyond its original term. But it is not essential to show a formal 
acceptance. It will be presumed from lapse of time and the continued exercise of cor- 
porate powers. Bank v. Richardson, 1 Greenl. 81. Russell v. McLellan, 14 Pick. 63. 
Bank of the United States v. Dundridge, 12 Wheat. 71.—SHARSWOOD. 
(15) [‘‘ We create, we erect, we found—incorporate, etc.’’] 
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The parliament, we observed, by its absolute and transcendent authority, 
may perform this, or any other act whatsoever; and actually did perform it 
to a great extent, by statute 39 Eliz. c. 5, which incorporated all hospitals 
and houses of correction founded by charitable persons, without further 
trouble: and the same has been done in other cases of charitable foundations. 
But otherwise it has not formerly been usual thus to intrench upon the 
prerogative of the crown, and the king may prevent it when he pleases. 
And, in the particular instances before mentioned, it was done, as Sir 
Edward Coke observes, (7) to avoid the charges of incorporation and licenses 
of mortmain in small benefactions; which in his days were grown so great, 
that they discouraged many men from undertaking these pious and charitable 
works. 

The king, it is said, may grant to a subject the power of erecting corpora- 
tions, (s) though the contrary was formerly held:(¢) that is, he may permit the 
subject to name the persons and powers of the corporation at his pleasure; 
but it is really the king that erects, and the subject is but the instrument: 
for though none but the king can make a corporation, yet guz facit per alium 
facit per se.(w)(18) In this manner the chancellor of the university of Ox- 
ford has power by charter to erect corporations; and has actually often 
exerted it, in the erection of several matriculated companies, now subsisting, 
of tradesmen subservient to the students. (16) 

When a corporation is erected, a name must be given to it; and by 

*475]| that name alone it must sue, and be sued, and do all *legal acts;(17) 

though a very minute variation therein is not material.(v) Such 

name is the very being of its constitution; and, though it is the will of the 

king that erects the corporation, yet the name is the knot of its combination, 

without which it could not perform its corporate functions.(w) The name 

of incorporation, says Sir Edward Coke, is as a proper name, or name of 

baptism; and therefore when a private founder gives his college or hospital 

a name, he does it only as a godfather, and by that same name the king 
baptizes the incorporation. (*) 


(r) 2 Inst. 722. : (u) 10 Rep. 33. 

(s) Bro. Abr. tit. Prerog. 58 Viner. Prerog. 88, pl. (v) 10 Rep. 122. 

6. w) Gilb. Hist. C. P. 182. 
(t) Year-book, 2 Hen. VII. 13. az) 10 Rep. 28. 


(16) Neither Columbia College, nor any other has power to create any other body 
politic or corporate. Geneva College v. Patterson, 1 Denio, 61-8 (1845). 

(17) Sch. Pers. Prop. 229. 

(18) [He who does a thing by another does it by himself.] As to necessity for a 
name, See Bac. Abr. Com. Dig. Franchises, F. 9. Bac. Abr. Corporation, C. A corpora- 
tion may have a name only by implication; as if the king should incorporate the 
inhabitants of Dale with power to choose a mayor annually, though no name be 
given, yet it is a good corporation by the name of mayor and commonalty. TI 
Salk. 191. A hospital intended to be built may be incorporated by its intended 
name before it is erected. 10 Co. 32. By prescription it may have several differ- 
ent names. Hard. 504 Lut. 1498. 3 Salk. 102, pl.2. So, by charter, a corpora- 
tion may be incorporated by one name and afterwards by another, and after the change 
of the name the last ought to be used. 1 Roll.572, 1.55. Soachange of name or new 
charter does not merge the ancient privileges. 4 Co. 87, b. Raym. 439. And it retains 
the privileges and possessions ithad before. 1 Roll. 513.1. 2. 1 Saund. 339. But they 
ought to prescribe by their ancient name till such a day, and show how it was then 
changed, and not by their last name. Hard. 504. Lut. 1498. 1 Saund. 340, n.2. A 
misnomer of the corporation name in a grant under the corporate seal is immaterial. 2 
Marsh. 174. 6 Taunt. 467,S.C. And where in ejectment the demise was laid to be by 
the mayor, etc. of the borough town of M., and on the trial it turned out, from the 
charter, that the name of the corporation was “the mayor,” and etc. omitting ‘of the 
borough town ” of M., it was held that this was no variance, it appearing from the char- 
ter that M. was a borough town, (1 B. & A. 699;) and, in general, a variance of this 
nature in pleading must be taken advantage of by plea in abatement. 1B. & P. 30. 3 
Camp. 29. 1 Saund. 340,a, The words in the instrument of incorporation must be 
sufficient in lawto make a corporation, (10 Co. Rep. 29, 123. 3 Co. 73;) but there need. 
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_Il. After a corporation is so formed and named, it acquires many powers 
rights, capacities, and incapacities, which we are next to consider. (19) Some 
of these are necessarily and inseparably incident to every corporation; which 
incidents, as soon asa corporation is duly erected, are tacitly annexed of 
course.()(20) As, 1. To have perpetual succession. This is the very end 
of its incorporation: for there cannot be a succession forever without an incor- 
poration ;(z) and therefore all aggregate corporations have a power necessarily 
implied of electing members in the room of such as go off.(a) 2. To sue or 
be sued,(21) implead or be impleaded, grant or receive, by its corporate 


(y) 10 Rep. 30. Hob. 211. (2) 10 Rep. 26. (a) 1 Roll. Abr, 514. 


not be any precise words: the words fundare, erigere, etc. are not of necessity to be 
used in making corporations, (10 Co. 28,) but other words equivalent are sufficient; and 
anciently the inhabitants of a town were incorporated when the king granted to them 
to have gildam mercatoriam. 2 Danv. Abr. 214. 1 Roll. 513, 1. 10. 

If the king grants lands to the inhabitants of B., their heirs and successors rendering a 
rent for anything touching these lands, this is a corporation, though not to other pur- 
poses; but if the king grants lands to the inhabitants of B., and they be not incorporated 
before, if no rent be reserved tothe king, the grant is void. 2 Dany. 214. 

If the king grants to the men of Islington to be discharged of toll, this is a good cor- 
poration to this intent, but not to purchase, etc. And by special words the king may 
make a limited corporation, or a corporation for a special purpose. Id. 

Where the words of a charter are doubtful, they may be explained by contemporane- 
ous usage. 37. R. 271, 288, n. 4 East, 338. 

A corporation may be constituted of persons natural and political. 10 Co, 29, b. It 
may be composed out of another corporation, (1 Roll. 512,) if the other be a corporation 
by prescription. 1 Sid. 291. 

So a corporation aggregate may be without a head. Bro. Corp. 43. 10 Co. 30, b.— 
CHITTY. ; 

(19) A charter granted acollege is acontract within the meaning of Art. 1, Sec. Io, of the 
Constitution of the United States; and the material alteration of that charter by the 
legislature of New Hampshire, without the consent of the corporation impaired the 
obligation of the contract, and is unconstitutional and void. Dartmouth College v. Wood- 
ward, 4 Wheat. 518-633-668, (1819). The facts of the case of State v. Heyward are identical 
with those of the Dartmouth College case in viz., an attempt by legislation arbitrarily 
to dispossess a corporation of its franchise and prerogatives, and the court followed the 
decisionin that case. State v. Heyward, 3 Richardson, (S. C.) 389-411 (1832). Seealso 
Currie v. Mut. Ass. Soc., 4 Munf. (Va.), 315-47 (1809). Inthe leading case of Purdy v. 
People, the question of the removal of an alderman from the bench, as being an 
improper and unauthorized alteration of the corporate body politic within the meaning 
of the constitution, was fully considered, and decided, by a majority of two judgesin a 
total vote of twenty-five, in the negative. 4 Hill, 384-406 (1842): Myerson Vested 
Rights, quotes fully from the Dartmouth College case, at p. 498, etc. (1891). The 
case of the Trustees Univ. N. C. v. Foy, etc. 1 Murp. (N. C.), 58-85, (1805,) is note- 
worthy for containing a vigorous assertion of the same doctrine of the inviolability of 
property rights, which, fourteen years later, under facts not wholly dissimilar, was 
announced in the Dartmouth College case. Sap. } F 

(20) A corporation has no power except what is given by its charter, either expressly 
or as incidental to its existence and purposes. It can act only in the manner prescribed 
by the act of incorporation which gives it existence. It is the mere creature of the law, 
and derives all its powers therefrom. Head v. The Providence Ins. Co. 2 Cranch, 127. 
A corporation can make such contracts only as are allowed by the act of incorporation. 
Goszler v. Georgetown, 6 Wheat.597. The exercise of the corporate franchise, being 
restrictive of individual rights, cannot be extended beyond the letter and spirit of the 
act of incorporation. Beatty v. The Lessee of Knowles, 4 Peters, 168. A contract made 
with a corporation for the loan of money, as well as the security taken on the loan, is 
void, if the power to loan money be not expressly given or necessarily incident to the 
powers given to the corporation by its charter. Beach v. Fulton Bank, 3 Wend. 573. 
A corporation created to construct a road has the power to borrow money, as one of the 
implied means necessary and proper to carry into effect its specified powers. Union - 
Bank v. Jacobs, 6 Humph. 515. Burr v. Phoenix Glass Co. 14 Barb. 358. A corporation 
may avail itself of its want of authority to make the contract sought to be enforced 
- against it, though it has received and enjoyed the consideration on which it was made. 
Elysvill Co. v. Okisko Co. 1 Maryland Ch. Dec. 392.—SHARSWOOD. 

(21) Story on Cont. 553 (5 ed. 1874): Barb. Par. Act. 83 (1884): I Warvele Vend. 67 


(1890. ) 
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name, and do all other acts as natural persons may. 3. To purchase 
lands,(22) and hold them, for the benefit of themselves and their succes- 
sors;(23) which two are consequential to the former.(24) 4. To have a 
common seal.(25) Foracorporation, being an invisible body, cannot manifest 
its intentions by any personal act or oral discourse: it therefore acts and speaks 
only by its common seal.(26) For, though the particular members may ex- 
press their private consent to any acts, by words, or signing their names, yet 
this does not bind the corporation: it is the fixing of the seal, (27)(28) and 
that only, which unites the several assents of the individuals who compose the 
community, and makes one joint assent(29) of the whole.(d)(30) 5. To 


(6) Day. 44, 48. 


(22) For an interesting case of the interpretation of a will with reference to the right 
of a non-resident corporation to take thereunder, see Blenon’s Estate, and the case 
appended of Magill v. Brown decided in U. S, Cir. Ct. 1 Bright, (Pa.) 371 (1843. ) 

(23) Schoul. Pers. Prop. (2 ed. 1884), sec. 230: Binney’s Case, 2 Bland, (Md.) 99-141 
(1829). While a business corporation ought to be able to hold and dispose of property 
sufficient to inspire confidence in its resources and to enable it to pursue legitimate ends, 
a limit may not unreasonably be imposed. 1 Sch. Pers. Prop. 273 (2 ed. 1884). A school 
township by its trustee, may execute a valid negotiable promissory note for any debt 
contracted for its own benefit, but it is not governed by the law merchant, and an 
assignee takes it subject to all defences. Sheffield Sch. Twp. v. Andress, 56 Ind. 157- 
62 (1877); a county as a body corporate may, by authorization of a popular vote, subscribe 
for stock in a R. R. Co., and issue bonds to pay therefor. Ex par. Selma & G. R. R. Co., 
45 Ala. 696-724 (1871); a corporation, by its town council, may make a legal parole 
contract, upon which it may besued. Selma. v. Mullen, 46 Ala. 411-14 (1871); a town 
corporation can build and lease other buildings than a court house, on a lot deeded to it 
for court house purposes only. Bolling v. Mayor, 8 Leigh. (Va.) 224-36 (1837. ) 

(24) All corporations must have a license from the king to enable them to purchase and 
hold landsin mortmain. Co. Litt. 2. 7 & 8 W. 3, c. 37.—CHRISTIAN. 

(25) Am. and Eng. Enc. of Law, vol. 4, p. 242. ; 

(26) Whar. on Cont. 155 (1882); unless by law authorized to do otherwise. Waller v. 
Bk. Ky. 3 J. J. Marsh (Ky.) 202 (1830): affixing the seal of a corporation makes the in- 
strument a specialty. Clark v. Farmers’ Mfg. Co. 15 Wend. (N. Y.) 258 (1836): Schouler 
and Parsons favor this relaxation of the rule restricting corporations to an expression 
through itsseal. 1 Sch. Pers. Prop. 272 (2 ed. 1884). 1 Pars. on Cont. *139, (8 ed. 
1893.) In the case of Bank, U. S. v. Dandridge, 12 U. S. 64-93 (1827). 

(27) At common law, when a corporation was duly created, it was tacitly annexed as 
an incident that it might have a seal and make or use what seal it would. Co. Litt. 250 
a. Com. Dig. Franchise, F. This statement expresses the law as it is to-day ; Charleston 
v. Morehead, 2 Rich. (S. Car.) 450; South Bap. Society v. Clapp, 18 Barb. (N. Y.) 36. 

(28) Arnold v. Mayor of Poole, 4 Man. & G. 860; Mayor of Ludlow v. Charleston, 6 M. 
and W. 815. This is not the doctrine now. See 2 Kent’s Com. 288; Bank of U. S. v. 
Danridge, 12 Wheat. (U. S.) 64 and note 30 post. 

(29) The doctrine now is that a corporation is like an individual in its capacity to con- 
tract, appoint agents and incur ordinary liabilities, and that the use of a seal is only 
necessary where its use would be required from an individual. Gottfried v. Miller, 104 
U.S. 521. Am. and Eng. Enc. of Law, vol. 4, p. 242. 

(30) The doctrine laid down in the text is now repudiated everywhere in the United 
States, if notin England. Corporations, through their officers and agents, may do valid 
acts and make valid contracts within the scope of the corporate powers, either oral or in 
writing, without seal; and, indeed, contracts may be implied as against corporations just 
as they may be against individuals. ‘‘The technical doctrine,’’ says Judge Story, ‘ that 
a corporation could not contract, except under its seal, or, in other words, could not make 
a promise, if it ever had been fully settled, must have been productive of great mischiefs. 
Indeed, as soon as the doctrine was established that its regularly appointed agent could 
contract in its name without seal, it wasimpossible to support it; for otherwise the 
party who trusted such contract would be without remedy against the corporation. 
Accordingly, it would seem to be a sound rule of law, that wherever a corporation is 
acting within the scope of the legitimate purposes ofits institution, all parol contracts made 
by its authorized agents are express promises ofthe corporation, and all benefits conferred 
at their request raise zaplied promises, for the enforcement of which an action may well 
lie.”” Bank of Columbia v. Patterson’s Administrators, 7 Cranch, 306. The reason assigned 
for the old notion was, that, a corporation being incorporeal, and consequently incapable 
of speaking, it was impossible that it should enter into a parol contract. But, upon 
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make by-laws or private statutes for the better *government of [*476 
the corporation;(31) which are binding upon themselves, unless 
contrary to the laws of the land, and then they are void.(32) This is also 
included by law in the very act of incorporation:(c) for, as natural reason is 
given to the natural body for the governing it, so by-laws or statutes are a 
sort of political reason to govern the body politic. And this right of making 
by-laws for their own government, not contrary to the law of the land, was 
allowed by the law of the twelve tables at Rome.(d) But no trading com- 
pany is with us allowed to make by-laws which may affect the king’s pre- 
rogative, or the common profit of the people, under penalty of 4o/., unless 
they be approved by the chancellor, treasurer, and chief justices, or the 
judges of assize in their circuits; and, even though they be so approved, 
still, if contrary to law, they are void.(e) These five powers are inseparably 
incident to every corporation, at least to every corporation aggregate; for two 
of them, though they may be practised, yet are very unnecessary to a corpo- 
ration sole, viz. to have a corporate seal to testify his sole assent, and to make 
statutes for the regulation of his own conduct. 

There are also certain privileges and disabilities that attend an aggregate 
corporation, and are not applicable to such as are sole; the reason of them 
ceasing, and of course the law. It must always appear by attorney,(33) for 
it cannot appear in person, being, as Sir Edward Coke says,(/) invisible, 
and existing only in intendment and consideration of law.(34) It can neither 


(c) Hob, 211. vided it infringe not the public law.] 
(d) Sodales legem quam volent, dum ne quid ex pub- (e) Stat. 19 Hen. VII. ¢.7. 11 Rep. 54. 
tica lege corrumpant, sibi ferunto. [Let the societies (f) 10 Rep. 32. 


prescribe for themselves any law they please, pro- 


reflection, this reason has been thought insufficient; for, if pursued to its full extent, it 
would prove that a corporation could not act atall. It has no hand to afixaseal, and 
must therefore employ an agent for the purpose. But this agent must receive his 
authority previous to his affixing theseal. It is necessary, therefore, that the corporation 
should have the power to act without seal, so far as respects the appointment of a person 
to affix the seal. Now, if it can appoint an agent without seal for one purpose, there is 
no reason why it may not for another. Turnpike Co. v. Rutter, 48. &R. 16. Hamilton 
v. Lycoming Ins. Co. 5 Barr. 339. It is true that a corporation, being an ems legis, has 
no inherent power to act or indeed any power at all beyond what is necessary to accom- 
plish the end of its being; but it is also true that within the scope of its legitimate functions 
it may act as a natural person might. In defining its powers, it would be impracticable 
to enumerate them specifically or to do more than circumscribe the field of its action, 
leaving it to exercise all those that are incidental and necessary to the purposes of its 
creation. Cumberland Valley R. R. Co. v. Baab, 9 Watts, 460,—SHARSWOOD. 

(31) Martin v. Nash. Bld. Asso. 2 Caldw. (Tenn.) 418; Child v. Hudson’s Bay Co. 
2 P. Wms. 107; Cahill vy, Kalamazoo Co., 43 Am. Dec. 457; Drake v. Hudson R. R. Co. 
7 Barb. (N. Y.) 508. ae 

(32) Where the power of making by-laws is in the body at large, they may delegate 
their right to a select body, who thus become the representative of the whole community. 
Rex. v. Spencer, Ld. Mansfield, 3 Burr. 1837.—CHRISTIAN. 

(33) It ought to acknowledge a deed, or levy a fine by attorney. 1 Leo. 184. It may 
make a lease and seal it, and afterwards make a letter of attorney toenter and deliver the 
lease. 2 Leo. 97. 1 Leo. 30. If it makes an attorney to collect its rents and to enter, 
if it would avoid a lease for non-payment afterwards, it ought to make an attorney to 
enter de novo. Skin. 413. A corporation may acknowledge a deed before a judge in the 
chapter-house without an attorney; (Moore, 676,) or put the common seal toadeed. Id. 
So it may, with its head, give a personal command without attorney. Com. Dig. Fran- 
chises, F. (12.) Any natural person may be this attorney, though he be a member 
of the same corporation. Bro. Corp. 4.—CHITTY. : ; 

A corporation having no legal existence out of the boundaries of the sovereignty 
creating it, can only be sued in a different state by express legislation authoriz- 
ing such suits against foreign corporations having agents within the state, Sea 
the business for which it was organized. Lothrop v. U. P. Ry. Co. 1 McArthur. (D.C 


: before a judge in the charter-house with- 


YE ) Yet oration may acknowledge a deed 
ee tiorace nd Tes 184,) or, with its head, give personal 


out an attorney, (Moore, 676; but see 1 Leon. 
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maintain, nor be made defendant to, an action of battery or such like per- 
sonal injuries; for a corporation can neither beat, nor be beaten, in its body 
politic.(.¢)(35) A corporation cannot commit treason, or felony, or other 
crime, in its corporate capacity:(4) though its members may, in their 

distinct individual capacities.(7)(36) Neither is it capable of suf- 
*477] fering a *traitor’s or felon’s punishment, for it is not liable to cor- 

poral penalties, nor to attainder, forfeiture, or corruption of blood. 
It cannot be executor or administrator, or perform any personal duties; for 
it cannot take an oath for the due execution of the office. It cannot be 
seised of lands to the use of another;( 7) for such kind of confidence is for- 
eign to the end of its institution.(37) Neither can it be committed to 
prison;(%) for, its existence being ideal, no man can apprehend or arrest 
it.(38) And therefore, also, it cannot be outlawed; for outlawry always 


g) Bro. Abr. tit. Corporation, 63. be answerable in their personal capacities. FY. 4, 3,15. 
(4 10 Rep. 32. (j) Bro. Abr. tit. Feoffm. al. use. 40. Bacon of 
(i) The civil law also ordains that, for the misbe- Uses, 347. 


havior of a body corporate, the directors only shall (k) Plowd. 538. 


command, (Lutw. 1497,) as to command a bailiff to make a distress, (Salk. 191,) but 
not to enter for condition broken. 2 Cro. 110. And the attorney may be a member of 
the corporation. Bro. Cor. 4. Anda corporation may do any act upon record without 
their common seal; for they are estopped from saying it is not their act. 1 And. 23, 
196.—CHITTY. . 

(35) Savings banks incorporated by statute in Missouri, are not required to take out 
license as brokers under the statute, whose provisions apply only to moral agents capable 
of taking oaths, and suffering the penalties for perjury. State v. Fields, 49 Mo. 270-3 (1872). 
Trespass will lie against a corporation. Whiteman’s Exrs. v. W. & S. R.R. Co., 2 Harr. 
(Del.) 514-8 (1835.) The duty owing by a corporation, municipal or private, when speci- 
fic and to an individual, may be enforced by suit, whenever its breach has caused him 
injury; but for the neglect of a public duty, whereby all individuals are injured, some 
more, some less, they can have no private remedy at the common law. The remedy is 
by presentment. Board Freeholders v. Strader, 3 Hor. (N. J.) 109-17 (1840.) 

(36) Corporations are liable in the actions of trespass, trover, case, for torts commanded 
or authorized by them; and the acts of theiragents are considered as their acts. Haw- 
kins v. Steamboat Co., 2 Wend. 422. McCready v. Guardians, 9S. & R. 94. Kneass v. 
The Schuylkill Bank, 4 Wash. C. C. 106. A corporation is liable for an injury caused by 
its servants wherever, under similar circumstances, an individual would be liable. 
Church v. Railroad, 5 Barb. 79. Watson v. Bennett, 12 Barb. 196. A public municipal 
corporation, like the city of New York, is responsible for injuries resulting from the 
negligence of persons employed by its officers in repairing the public sewers. Lloyd v. 
The Mayor, 1 Selden, 369. Ross v. Madison, 1 Carter, 281. An action for malicious 
prosecution, slander, false imprisonment, or assault and battery, may be maintained 
against a corporation. -Goodspeed v. East Haddam Bank, 22 Conn. 530. Quiggle uv. 
Railroad Co., 21 Howard (S.C.) 202. Vance v. Erie Railway Co., 3 Vroom (N. J.) 334. 
Brokaw v. Railroad Co., Ibid. 328.—SHARSWOOD. 

(37) A corporation cannot be seised of land in trust for purposes foreign to its institu- 
tion. Jackson v. Hartwell, 8 Johns. 422. Trustees v. Peaslee, 15 N. Hamp. 317. A cor- 
poration may take and hold property in trust in the same manner and to the same extent 
that a private person may do. If the trust be repugnant to, or inconsistent with, the 
proper purpose for which the corporation was created, it may not be compelled to execute 
it, but the trust (if otherwise unexceptionable) will not be void, and a court of equity 
will appoint a new trustee to enforce and protect the objects of the trust. Neither is 
there any positive objection, in point of law, to a corporation taking property upon a 
trust not striccly witain the scope of the direct purposes of its institution, but collateral 
tothem. Vid.ul v. Poiladelpina, 2 Howard, S. C. 127,—SHARSWOOD. 

(38) An indictment will lie against a corporation aggregate for a misfeasance, as, for 
example, against a railroad company for a nuisance in erecting and continuing a building 
and placing and leaving their cars on a public highway. It is also liable czviliter for the 
torts of its servants or agents, just like a natural person. 2 Zabr. (N. J.) 361-9 (1852); 
the same doctrine is announced in People v, Albany, 11 Wend. 539 (1834). Comm. vw. 
Vermont, 4 Gray, 22 (1855). 

So, corporations are liable for the torts of their agents, as, for example, for assault 
and battery, libel, fraud, negligence, etc. 80 N. Y. 162 (1880); 130 Mass. 433 (1881). 
Denver, etc. Rwy. v. Harris, 122 U. S. 597 (1886,) where a R. R. Co. ‘“by an armed 
force of several hundred men, acting under its vice-president and assistant general man- 
ager, with deadly weapons attacked the employes of another R. R. Co. and forcibly’ 
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supposes a precedent right of arresting, which has been defeated by the parties 
absconding, and that also a corporation cannot do: for which reasons the pro- 
ceedings to compel a corporation to appear to any suit by attorney are always 
by distress on their lands and goods.(/) Neither can a corporation be 
excommunicated: for it has no soul, as is gravely observed by Sir Edward 
Coke;(m) and therefore also it is not liable to be summoned into the ecclesi- 
astical courts upon any account; for those courts act only Avo salute anime 
and their sentences can only be enforced by spiritual censures: a considera- 
tion which, carried to its full extent, would alone demonstrate the impro- 
priety of these courts interfering in any temporal rights whatsoever. 

There are also other incidents and powers which belong to some sort of 
corporations, and not to others. An aggregate corporation may take goods 
and chattels for the benefit of themselves and their successors, but a sole 
corporation cannot:(7) for such movable property is liable to be lost or 
embezzled, and would raise a multitude of disputes between the successor and 
executor, which the law is careful to avoid.(39) In ecclesiastical and 
eleemosynary foundations, the king or the founder may give them rules, 
laws, statutes, and ordinances, which they are bound to observe: but 
corporations merely *lay, constituted for civil purposes, are subject [*478 
to no particular statutes;(40) but to the common law, and to their 
own by-laws, not contrary to the laws of the realm.(0) Aggregate corpora- 
tions also, that have by their constitutions a head, as a dean, warden, master, 
or the like, cannot do any acts during the vacancy of the headship, except 
only appointing another: neither are they then capable of receiving a grant: 
for such corporation is incomplete without a head.(f) But there may be 
a corporation aggregate constituted without a head:(g) as the collegiate 
church of Southwell, in Nottinghamshire, which consists only of preben- 
daries; and the governors of the charter-house, London, who have no presi- 

‘dent or superior, but are all of equal authority. In aggregate corporations, 
also, the act of the major part is esteemed the act of the whole.(7) By the 
civil law this major part must have consisted of two-thirds of the whole, else 
no act could be performed:(s) which perhaps may be one reason why they 
required three at least to make a corporation. But with us azy majority is 
sufficient to determine the act of the whole body. And whereas, notwith- 
standing the law stood thus, some founders of corporations had made statutes 
in derogation of the common law, making very frequently the unanimous 
assent of the society to be necessary to any corporate act, which king Henry 
VIII. found to be a great obstruction to his projected scheme of obtaining a 
surrender of the lands of ecclesiastical corporations, it was therefore enacted 
by statute 33 Hen. VIII. c. 27, that all private statutes shall be utterly void, 
whereby any grant or election, made by the head, with the concurrence of 
the major part of the body, is liable to be obstructed by any one or more, 


1) Bro. Abr. tit. Corporation, 11. Outlawry, 72. (p) Co. Litt. 263, 264. 

m) 10 Rep. 32. q) 10 Rep, 30. | ; 

n) Co. Litt. 46 A Bro. Abr. tit. Corporation, 31, 34. 
(0) Lord Raym. 8. 8) Ff. 3, 4, 3. 


expelled them.”? At common law every corporation aggregate. has capacity to buy or 
alien land to any amount. ‘The legislature may limit this capacity, and if a corporation 
be forbidden by its charter to buy or hold, or convey land, a deed made to it would 
be void ; a bank, though, may buy real estate at sheriff’s sale ona judgment had for a 
debt previously contracted in the course of its business. Sherry v. Denn, 8 Ind. 542-54 
1847). : 
(a3 Mr. Hargrave considers the jewels of the crown rather as heir-looms than an 
instance of chattels passing in succession in a sole corporation. Com Witte. Oy tie 
CHRISTIAN, ; y ; 
(40) Their charters or immemorial usages, which are equivalent to the express provi- 
sions of a charter, are in fact their statutes.—CHITTY. 
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being the minority; but this statute extends not to any negative or necessary 
voice, given by the founder to the head of any such society.(41)(42) | 
We before observed, that it was incident to every corporation to 
*479| have a capacity to purchase lands for themselves and *successors: 
and this is regularly true at the common law.(7)(43) But they are 
excepted out of the statute of wills:(«) so that no device of lands to a cor- 
poration by will is good, except for charitable uses, by statute 43 Eliz. c. 4 3(w) 
which exception is again greatly narrowed by the statute 9 Geo. Il. c. 36. 
And also, by a great variety of statutes, (7) their privilege even of purchasing 
from any living grantor is much abridged: so that now a corporation, either 
ecclesiastical or lay, must have a license from the king to purchase, (7) before 
they can exert that capacity which is vested in them by the common law: 
nor is even this in all cases sufficient. These statutes are generally called the 
statutes of mortmain; all purchases made by corporate bodies being said to 
be purchases in mortmain, in mortua manu:(44) for the reason of which 


t) 10 Rep. 30. of taking lands, unless by special privilege from the 
u) 34 Hen. VIII. ¢. 5. —. emperor: Collegiwm si nullo speciali privilegio sub- 
w) Hob. 136. nixum sit, hereditatem capere non posse, dubium non 


(x) From magna carta, 9 Hen. III. c. 36, to 9 Geo. est. Cod. 6, 24,8. [There is no doubt that a college 
GOO: cannot take an inheritance unless by special privi- 
(y) By the civil law, a corporation was incapable lege. ] 


(41) This act clearly vacates all private statutes, both prior and subsequent to its date, 
which require the concurrence of more than a majority to give validity to any grant or 
election. The learned judge is of opinion, that it has not affected the negative given by 
the statutes to the head of any society; but I am inclined to think this opinion may be 
questioned; especially in cases where, in the first instance, he gives his vote with the 
members of the society. It is the usual language of college statutes to direct that many 
acts shall be done by gardianus et major pars sociorum, or magister, or prepositus et 
major pars; [The guardian and greater part of the society oy master oy the governor and 
greater part,] and it has been determined by the court of King’s Bench, (Cowp. 377,) 
and by the visitor at Clarehall, Cambridge, and also by the visitors of Dublin College, 
that this expression does not confer upon the warden, master, or provost, any negative; 
but that his vote must be counted with the rest, and that he is concluded by a majority 
of votes against him. f 

In 1 Strange, 54, the court of King’s Bench declared that in the case of the city of 
London the mayor and common council have power to do acts, and yet the act of the 
majority of common council is good, though the mayor dissents. 

Major pars, or more than one-half, must be present to make a corporate meeting: they 
are then divided into two parts, present and absent.—CHRISTIAN. 

Where the directors of a corporation have power to bind it by their contracts, a 
majority of the directors may do it. Cram v. Bangor House, 3 Fairf. 354. In corpora- 
tions aggregate, the principle of election is a majority, and not a plurality, unless other- 
wise specified. The State v. Wilmington, 3 Harring. 294. 

To render valid the vote of a private corporation, the meeting at which it was passed 
must have been called in the mode prescribed by the charter or the by-laws, or, if there 
be no mode so prescribed, by personal notice to the members. Stow v. Wise, 7 Conn. 
214. Wiggins v. The Church, 8 Metc. 301. So when a charter, or other statute, posi- 
tively requires that a certain number of persons shall be present at the consummation 
of an act, the act is not valid, though it be begun while all are present, if one of the 
persons depart, though wrongfully, before it isconsummated. Ex parte Rogers, 7 Cowen, 
526.—SHARSWOOD. 

The right of voting by proxy in private moneyed corporations is regulated by 
statute and by-laws of the corporation. 

(42) In St. Mary’s Church, 7 S. & R. 517 (1822), it was held that proceedings to alter 

a church charter were illegal because one of the lay members was excluded from voting. 
Where a corporate “‘board” consists of 9, a provision that a majority present at a 
regular meeting, shall decide on all business, means that at least a majority of such nine 
must be present to make a quorum. Ex parte Wilcocks, 7 Cow. 402-9 (1827); see 4o Pa. 
432; State v. Bailey (1861). 
_ (43) A corporation with legal capacity to hold property may take and hold it in trust 
in the same manner and to the same extent as a private individual may. Vidal v. Girard, 
2 How. (U. S.) 187; Phillips Academy v. King, 12 Mass. 246; First Parish y, Colevareicks 
(Mass.) 232; Wade v. American Society, 7 Sm. and M. (Miss.) 697. 

(44) [In a dead hand. ] 
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appellation Sir Edward Coke(z) offers many conjectures;(45) but there is one 
which seems more probable than any that he has given us; viz. that these 
purchases being usually made by ecclesiastical bodies, the members of which 
(being professed) were reckoned dead persons in law, land therefore holden 
by them might with great propriety be said to be held zz mortua manu. 

_Ishall defer the more particular exposition of these statutes of mortmain 
till the next book of these commentaries, when we shall consider the nature 
and tenures of estates; and also the exposition of those disabling statutes of 
queen Elizabeth, which restrain spiritual and eleemosynary corporations from 
aliening such lands as they are at present in legal possession of: only men- 
tioning them in this place, for the sake of regularity, as statutable incapaci- 
ties incident and relative to corporations. 

The general duties of all bodies politic, considered in their corpo- 
rate capacity, may, like those of natural persons, be *reduced to this [[*480 
single one, that of acting up to the end or design, whatever it be, for 
which they were created by their founder. 

III. I proceed therefore next to inquire, how these corporations may be 
visited. For corporations, being composed of individuals, subject to human 
frailties, are liable, as well as private persons, to deviate from the end of 
their institution. And for that reason the law has provided proper persons 
to visit, inquire into, and correct all irregularities that arise in such corpora- 
tions, either sole or aggregate, and whether ecclesiastical, civil, or eleemo- 
synary. With regard to all ecclesiastical corporations, the ordinary is their 
visitor, so constituted by the canon law, and from thence derived to us. The 
pope formerly, and now the king, as supreme ordinary, is the visitor of the 
archbishop or metropolitan; the metropolitan has the charge and coercion of 
all his suffragan bishops, and the bishops in their several dioceses are in 
ecclesiastical matters the visitors of all deans and chapters, of all parsons and 
vicars, and of all other spiritual corporations. With respect to all lay cor- 
porations, the founder, his heirs or assigns, are the visitors, whether the 
foundation be civil or eleemosynary; for in a lay corporation the ordinary 
neither can nor ought to visit.(z)(46) 

I know it is generally said, that civil corporations are subject to no visita- 
tion, but merely to the common law of the land; and this shall be presently 
explained. But first, as I have laid it down as a rule that the founder, his 
heirs or assigns, are the visitors of all lay corporations, let us inquire what is 
meant by the founder. The founder of all corporations, in the strictest and 
original sense, is the king alone, for he only can incorporate a society; and 
in civil incorporations, such as a mayor and commonalty, etc., where there are 
no possessions or endowments given to the body, there is no other founder 
but the king; but in eleemosynary foundations, such as colleges and hospi- 
tals, where there is an endowment of lands, the law distinguishes, and 


(z) 1 Inst. 2. (a) 10 Rep. 31. 


(45) 2 Greenleaf’s Cruise, 320 (1856); see also 1 Ibid. 61; 1 Lomax’s Dig. 10 (1839). The 
statutes of mortmain from Magna Charta to George II. make no mention of personal 
property. 1 Schl. Pers. Prop. 276, 2 ed. (1884). _1 Marvelle on Vend. 67 (1890). The 
laws of mortmain were amended and consolidated by the Mortmain and Charitable Uses 
act, 1888, 51 and 52 Vict. c. 42. : ; 

(46) Beevers Comms Const. Law Eng. 415, 2 ed. (1846). _The internal affairs of 
ecclesiastical and eleemosynary corporations—the latter including only schools, colleges 
and hospitals—are usually inspected and controlled by a private visitor. But it is other- 
wise with civil corporations, whether public or private; for these are subject to the law of 
the land, and are visited by the government itself through the medium of the courts. 1 
Schl. Pers. Prop. 283, 2 ed. (1884). That the donor of a charitable trust may prescribe 
rules for its management, etc., and govern and control the trustees by visitorial power. 


See Trustees v. Hunn, 7 Tex. Ap. 249-52 (1894). 
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*481] makes two species of *foundation; the one fundatio incipiens, or 

the incorporation, in which sense the king is the general founder of 
all colleges and hospitals; the other /undatio perficiens, or the dotation of it, 
in which sense the first gift of the revenues is the foundation, and he who 
gives them is in law the founder: and it is in this last sense that we generally 
call a man the founder of a college or hospital.(é) But here the king has 
his prerogative: for, if the king and a private man join in endowing an elee- 
mosynary foundation, the king(48) alone shall be the founder of it. And, 
in general, the king being the sole founder of all civil corporations, and the 
endower the perficient founder of all eleemosynary ones, the right of visita- 
tion of the former results, according to the rule laid down, to the king; and 
of the latter to the patron or endower. 

The king being thus constituted by law visitor of all civil corporations, (49) 
the law has also appointed the place wherein he shall exercise this jurisdic- 
tion: which is the court of King’s Bench; where, and where only, all 
misbehaviors of this kind of corporations are inquired into and redressed, and 
all their controversies decided. And this is what I understand to be the 
meaning of our lawyers when they say that these civil corporations are liable 
to no visitation; that is, that the law having by immemorial usage appointed 
them to be visited and inspected by the king their founder, in his majesty’s 
court of King’s Bench, according to the rules of the common law, they 
ought not to be visited elsewhere, or by any other authority.(¢) And this is’ 
so strictly true, that though the king by his letters-patent had subjected the 
college of physicians to the visitation of four very respectable persons, the 
lord chancellor, the two chief justices, and the chief baron; though the 
college had accepted this charter with all possible marks of acquiescence, and 
had acted under it for near a century; yet in 1753, the authority of this 

provision coming in dispute, on an appeal preferred to these supposed 
*482]| *visitors, they directed the legality of their own appointment to be 
argued; and, as this college was merely a civil and not an eleemo- 
synary foundation, they at length determined, upon several days’ solemn 
debate, that they had no jurisdiction as visitors; and remitted the appellant, if 
aggrieved, to his regular remedy in his majesty’s court of King’s Bench.(50) 

As to eleemosynary corporations, by the dotation the founder and his heirs 
are of common right the legal visitors, to see that such property is rightly 
employed, as might otherwise have descended to the visitor himself: but, if 


b) 10 Rep. 83. where no special visitor is appointed. But not in 

(ec) This notion is perhaps too refined, The court the light of visitor; for, as farludenenes are liable 
of King’s Bench, it may be said, from its general to be reversed by writs of error, it may be thought 
superintendent authority, where other jurisdictions to want one of the essential marks of visitatorial 
are deficient, has power to regulate all corporations power. 


_ (48) For an examination of which acts of corporations are excusable as being ultra 
vires. See National Bank v. Graham, roo U. S. 699 (1879); Lexington v. Butler, 14 Wall. 
282; Monument Bk. v. Globe Works, ror Mass. 57 See such acts are generally void. 
Or. R. Co. v. Or. R. Co., 130 U. S. 1 (1888); ror U. S. 71 (1879). In a quo warranto pro- 
ceeding, invoking the forfeiture of a railroad company’s charter, the subject of the juris- 
diction of the Supreme Court, over corporations, their duties and the visitorial power of 
the amie eno aa S ag oes and practice in such cases, were examined in State 
ex rel. y. Genl vam aS. Wie Ree Rae Co! Wis. —9I 
Benic Be Slasher tan 45 579-91 (1878), State v. Real 

(49) In Georgia and Maryland the Superior Courts have visitorial powers over all cor- 
porations in the county, with authority to redress any wrongs inflicted by the corpora- 
tion on its members. State v. Ga. Medical Soc. 38 Ga. 627 (1868); Binney’s Case, 2 
Bland (Md.) 99-141 (1829). , 

_ (50) And it wants, I conceive, another mark of visitatorial power; which is, the discre- 
tion of a visitor voluntarily to regulate and superintend. The court of King’s Bench 
upon a proper complaint and application, can prevent and punish injustice in civil cor- 
porations, as in every other part of their jurisdiction; but it is not the language of the 
profession to call that part of their authority a visitatorial power.—CHRISTIAN. 
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the founder has appointed and assigned any other person to be visitor, then 
his assignee so appointed is invested with all the founder’s power, in exclu- 
sion of his heir, Eleemosynary corporations are chiefly hospitals, or colleges 
in the universities. ‘These were all of them considered, by the popish clergy 
as of mere ecclesiastical jurisdiction: however, the law of the land judged 
otherwise ; and, with regard to hospitals, it has long been held,(@) that if the 
hospital be spiritual, the bishop shall visit; but if lay, the patron.(51) ‘This 
right of lay patrons was indeed abridged by statute 2 Hen. V. c. 1. which 
ordained, that the ordinary should visit a// hospitals founded by subjects; 
though the king’s right was reserved to visit by his commissioners such as 
were of royal foundation. But the subject’s right was in part restored by 
statute 14 Eliz. c. 5, which directs the bishop to visit such hospitals only 
where no visitor is appointed by the founders thereof: and all the hospitals 
founded by virtue of the statute 39 Eliz. c. 5, are to be visited by such 
persons as shall be nominated by the respective founders. But still, if the 
founder appoints nobody, the bishop of the diocese must visit.(e) 

Colleges in the universities (whatever the common law may now, or might 
formerly, judge) were certainly considered by the popish clergy, under whose 
direction they were, as ecclesiastical, or at least as clerical, corporations; and 
therefore the right of visitation was claimed by the ordinary of the 
*diocese. This is evident, because in many of our most ancient [483 
colleges, where the founder had a mind to subject them to a visitor of 
his own nomination, he obtained for that purpose a papal bull to exempt 
them from the jurisdiction of the ordinary; several of which are still pre- 
served in the archives of the respective societies. And in some of our 
colleges, where no special visitor is appointed, the bishop of that diocese, in 
which Oxford was formerly comprised, has immemorially exercised visitatorial 
authority ;(52) which can be ascribed to nothing else but his supposed title as 
ordinary to visit this, among other ecclesiastical foundations. And it is not 
impossible that the number of colleges in Cambridge, which are visited by 
the bishop of Ely, may in part be derived from the same original.(53) 

But whatever might be formerly the opinion of the clergy, it is now held 
as established common law, that colleges are lay corporations, though some- 
times totally composed of ecclesiastical persons; and that the right of visita- 
tion does not arise from any principles of the canon law, but of necessity was 
created by the common law.(/) And yet the power and jurisdiction of visi- 
tors in colleges was left so much in the dark at common law, that the whole 
doctrine was very unsettled till the famous case of Phillips and Bury.(g) In 
this the main question was, whether the sentence of the bishop of Exeter, 

d) Year-book, 8 Edw. III. 28. 8 Ass. 29. (g) Lord Raym. 5. 4Mod.106. Show.85. Skinn. 


e) ape 725. A 407. Salk. 408. Carth. 180. 
J) Lord Raym. 8. 


(51) Noindividual can proceed against an eleemosynary corporation unless he be party 
to the donation, or a representative of one who is, or interested in the same, or in the 
use to which the fund was donated. ‘‘ Trustees invested with the management of a fund 
for a specific object may exercise a sound discretion as to the means best calculated to 
effect that object.” Chambers v. Baptist Education Society, 1 B. Monroe (Ky.) 213-18 
(1841). This case discusses the various questions of the legal and equitable jurisdiction 
of courts over such corporations, how they may be proceeded against by information, 
quo warranto, etc. ; : 

(52) That is, the Bishop of Lincoln, from whose diocese that of Oxford was taken.— 

HRISTIAN. ; 
: (53) In the university of Cambridge I am inclined to think that the bishop of Ely has 
no visitatorial authority from prescription, but that in every instance in which he is 
visitor he is appointed by the express declaration and special provision of the founder. 
He without doubt was fixed upon from the dignity of hisstation and the proximity of his 
residence.—CHRISTIAN. 
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who, as visitor, had deprived Doctor Bury, the rector of Exeter College, 
could be examined and redressed by the court of King’s Bench. And the 
three puisne judges were of opinion, that it might be reviewed, for that the 
visitor’s jurisdiction could not exclude the common law; and accordingly 
judgment was given in that court. But the lord chief justice Holt was of a 
contrary opinion; and held, that by the common law the office of visitor is to 
judge according to the statutes of the college, and to expel and deprive upon 
just occasions, and to hear all appeals of course: ‘and that from him, and him 
only, the party grieved ought to have redress; the founder having 
*484] reposed in him so entire a confidence, that he *will administer justice 
impartially, that his determinations are final, and examinable in no 
other court whatsoever. And upon this a writ of error being brought into 
the house of lords, they concurred in Sir John Holt’s opinion, and reversed 
the judgment of the court of King’s Bench. To which leading case all 
subsequent determinations have been conformable. But where the visitor is 
under a temporary disability, there the court of King’s Bench will interpose 
to prevent a defect of justice.(%) Also it is said,(z) thatif a founder of an 
eleemosynary foundation appoints a visitor, and limits his jurisdiction by 
rules and statutes, if the visitor in his sentence exceeds those rules, an action 
lies against him; but it is otherwise where he mistakes in a thing within his 
power. (54) } 7 
IV. We come now, in the last place, to consider how corporations may be 
dissolved.(55) Any particular member may be disfranchised, or lose his 


(h) Stra. 797. (i) 2 Lutw. 1566. 


(54) No particular form of words is necessary for the appointment of a visitor. Sz 
visttator, or visitationem commendamus [we recommend a visitation], will create a gen- 
eral visitor, and confer all the authority incidental to the office, (1 Burr. 199;) but this 
‘general power may be restrained and qualified, or the visitor may be directed by the 
statutes to do particular acts, in which instances he has no discretion as visitor: as where 
the statutes direct the visitor to appoint one of two persons, nominated by the fellows, 
the master of a college, the court of King’s Bench will examine the nomination of the 
fellows, and, if correct, will compel the visitor to appoint one of the two. 2T.R. 290. 
New ingrafted fellowships, if no statutes are given by the founders of them, must follow 
the original foundation, and are subject to the same discipline and judicature. 1 Burr. 
203. It is the duty of the visitor in every instance to effectuate the intention of the 
founder, as far as he can collect it from the statutes and the nature of the institution; and 
in the exercise of this jurisdiction he is free from all control. Lord Mansfield has 
declared that ‘‘ the visitatorial power, if properly exercised, without expense or delay, is 
useful and convenient to colleges; and it is now settled and established that the jurisdic- 
tion of a visitor is summary and without appeal from it.” 1 Burr. 200. 

_ It has been determined that, where the founder of a college or eleemosynary corpora- 
tion has appointed no special visitor, if his heirs become extinct, or if they cannot be 
found, the right of visitation devolves to the King, to be exercised by the chancellor in 
the same manner as when the king himself is the founder. 47. R. 233. 2 Ves. Jun. 
609.—CHRISTIAN. 

(55) Goodeve’s Mod. Law Pers. Prop. 263 (1887): that a corporation may forfeit its 
charter for misusing or abusing its franchise, is a doctrine that cannot now be disputed. 
State Bank v. State, 1 Blackf. (Ind.) 275 (1823). A bank’s refusal to redeem its notes 
in gold and silver is a sufficient cause to forfeit its charter, and sci. fa. may be employed. 
State v. Bank, S. C. 1 Spear (S. C.) 433, 502 (1841): but the tendency is to commit the 
jurisdiction to chancery courts, and either sci. fa. or quo warranto may be used. 1 Sch. 
Pers. Prop. 243 (2 ed. 1884): Private individuals cannot use the name of the state and 
the processes of law by means of an information in the nature of a quo warranto against 
a corporation for violation of its charter ; such proceeding to dissolve a corporation can 
only be instituted by the attorney-general on the part of the state. State v. P. & H. 
Turnpike Co., 1 Tabr. (N. J.) 9-12 (1847). That an information on the relation of a 
private person does lie, see Thompson v. People, etc. 23 Wend. 537-93 (1840). But 
that such information does lie against persons using a franchise not as corporators, but 
as natural persons, see Thompson v. People, etc. 23 Wend. 537-03 (1840). In Texas 
independent of legislative provisions, the common law remedy of quo warranto against 
Corporations is adequate. State v. So. Pac. R. R. Co, 24 Tex. 80-116 (1859). The 
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place in the corporation, by acting contrary to the laws of the society, or the 
laws of the land; or he may resign it by his own voluntary act.(£)(56) But 


(k) 11 Rep. 98. 


subject of forfeiture of corporate charters is fully examined in this case. So, too, the 
statute (2 R. S. 463) that a corporation’s insolvency and the suspension of its business 
amounts to a surrender of its franchise, is cumulative and not a limitation of the 
common law rule previously existing. Bradt v. Benedict, 17 N. Y. 93-9 (1858). 
Repeated acts of misuser and non-user, which are of the essence of the contract 
between the corporation and the state, make a ground of forfeiture of its franchise. 
Stafe v. C. B. & N. Ferry Co. 11 Neb. 354 (1881). Precedent conditions to vest a fran- 
chise must be strictly complied with. State v. Real Estate Bk. 5 Ark. 595-9 (1844). 
Peo. v. Bristol & R. Turnpike, 23 Wend. 221-33 (1840) which discusses grounds of for- 
feiture. As to the expulsion of members, see State v. Chamber Com. 47 Wis. 670 (1879) 
where a member was expelled for violating rules forbidding trading before or after ex- 
change hours. Hussey v. Gallagher, 61 Ga. 86 (1878); Sturges v. Board Trade, 86 
Ill. 441 (1877). For a full discussion of the question of repealing a corporate charter, 
see opinions in Erie & N. E. R. R. Co. v. Casey, 26 Pa. 287 and the dissenting opinions 
in 1 Grant (Pa.) 274-88 (1856). 

The subject of the proper pleading and practice in an action by the state to 
enforce the forfeiture of a corporate franchise for non-user and misuser, is discussed in 
the case of People ex rel. etc. v. Stanford, et al. 77 Cal. 360-73 (1888) ; also, State Bank 
v. State, 1 Blackf. (Ind.) 267-75-82-4 (1823). The constitutionality of statutes prescribing 
the mode of proceeding against incorporated banks for a violation of their franchises, 
is considered in Nevitt v. Bank, of Port Gibson, 6 Smede & Mar. (Miss.) 513-35 (1846). 

(56) Every member or officer of a corporation may resign his place or office, (2 Roll, 
456, 1,30. 1 Sid. 14. Sembl. Cont. 1 Roll. 137. Pop. 134. 2 Roll. 11 ;) and a 
corporation has power to take such resignation. 1 Sid. 14, A resignation by parol, if 
entered and accepted, is sufficient. 2 Salk. 433. Accepting another office incompatible 
with the other implies a resignation. 3 Burr. 1615. If a resignation be once accepted, 
the party cannot afterwards claim to be restored, 1 Sid. 14. 2 Salk. 433. ; 

A corporation may for good cause vemove an officer from his office, (2 Stra. 819. Sir 
T. Raym. 439;) and this is incident to a corporation without charter or prescription. 
1 Burr. 517; sed. vid. 11 Co. 99, a. Style 477, 480. 1 Lord Raym. 392. 2 Kyd. 50, etc. 
A mandamus lies to compel a removal. 4 Mod. 233. If the member do anything 
contrary to the duty of his place or oath, heisremovable. 11 Co. 99, a. Ifan alderman 
be a common drunkard, he is removable for it. 2 Roll. 455, I. 20. Dub. 1 Roll. 409. So 
if he removes from the borough and refuses attendance without lawful excuse. 4 Mod. 
36. Semb. Show. 259. 4 Burr. 2087; and see further 9 Co. 99. Sir T. Raym. 438. Sty. 
479. From the decisions on this subject, it appears that mere non-residence, without 
any particular inconvenience arising to the corporation from it, and where the charter 
does not require it, is no cause for removal. See cases collected in 3 B. & C. 152. And 
a corporate office does not become ipso facto vacant by the non-residence of hagas 
rator : a sentence must be passed. 27. R. 772. Where a charter does not require the 
members of a corporation to be resident, the court will not grant a mandamus con, 
manding the corporation to meet and consider of the propriety of removing from their 
offices non-resident corporators, unless their absence has been productive of some jalan 
inconvenience. 3 B. & C. 152. Where the charter of a borough directed oer Ww 2 
any of the capital burgesses should happen to die, or dwell out of the boroug a, ot be 
removed, it should be lawful for the remainder to elect others in the place of if rie so 
happening to die or be removed, omitting the intermediate circumstances of dwe ine 
out of the borough, it was held that these words were not so unambiguous = to wasters 
the court to interfere, by granting a mandamus calling on the mayor aud pices oer ‘ 
elect and swear in two capital burgesses in the room of two non-resi | cop a 
burgesses who had not been previously removed by the corporation from t ae oO oe 
for the purpose of taking this matter into consideration. 3 B. & A. 590. itis not a 

ee t to his duty (11 Co. 98, b.;) as if he 
good cause that he attempted to act contrary to y : ee car 
threatens the ruin of the charter or privileges, (11 Co. 97, b.,) or dissuades the pera a 
of customs due. Id. An ONO ae DE iene te ae Be aces ayes - 
of removal before he is convicted, (Sty. 479;) but 1f he i Pei 

he may be removed. R. T. Hardw. 153. It is not a goo cause oO 
get Beeiian is above seventy years of age, (2 Roll. 456, 1,5; 2 Roll y) ee ie. 
misbehaved himself when a ele (Sty. pee ; pee ) oe eae Wey pease ee 
received by him to the use of the corpora , (Sty. 151, dloevaen pel 

i ayor with subordination. Carth. 174. Bankruptcy is 

Lh ones Ses Bay Words to the chief Magistrate contra bonos mores 
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the body politic may also itself be dissolved in several ways, which dissolution 
is the civil death of the corporation;(57) and in this case their lands and 


[Against good morals], etc., are no cause for disfranchisement, (11 Co. 96, 97, 98, 99, a3) 
nor is a refusal to pay his proportion for the renewal of the charter, (1 Sid. 252,) nor 
refusing to make the usual payments for support of the company. Semble Cont. Ray. 
466. A defect in original qualification is no cause for removal, (Doug. 80, 81, 85;) and 
see further as to what is a cause for removal, 2 Kyd. 62 to 94. aes 

A ministerial officer chosen durante bene placito may be removed ad libitum, as a town- 
clerk, (1 Ventr. 77, 82. Raym. 188. 1 Lev. 291;) arecorder. I Vent. 242. 2 Jones, 52. 
And a custom to remove an officer ad libitum is good, (Dy. 332,b. Cro. J. 540. 2 Salk. 
430;) but generally an officer cannot be removed without good cause, though the charter 
says generally he may be removed, (Dy. 332, b.,) or though it says he may be chosen for 
life sz viderint expedire. 1 Lev. 148. If, however, a charter by express words empower 
either the corporation at large or a select body to remove an officer at pleasure, or em- 
power them to choose him during pleasure, they may in either case remove him without 
cause. Sir T. Jones, 52. 3 Keb. 667. Sir T. Raym. 188. Though the election be general, 
if it be not under the common seal the officers thereby elected may be removed ad /ebitum. 
2 Jones, 52. 1 Vent. 355. A common freeman cannot in any case be deprived of his 
freedom ad libitum of the corporation at large, or of any select body. Cro. J. 540. Sir 
T. Raym, 188. 1 Lord Raym, 391. 

A retnoval must in general be by the act of the whole body. If a special power to 
remove be delegated to part of the body, it must be shown. Cowp. 502, 3, 4. Doug. 149. 
To this power of amotion the power of holding a corporate meeting for that purpose is 
necessarily incident. Doug. 153, 5. A party cannot be removed but by the corporate 
act under seal. 5 Mod. 259. These must be a summons for the mayor, &c. expressly to 
meet for the purpose of deciding as to the removal, (1 Stra. 385,) and every member of 
the assembly must be summoned where a summons is necessary. 2 Stra. 1051. A power 
reserved to the crown in a charter of incorporation to amove by order of council one or 
more of the corporators, which charter also declared that all or any of them so amoved 
should actually and without further process be amoved, and which also provided at the 
same time that upon such amotion the remaining corporators might proceed to fill up 
the vacancies, cannot be exercised to such an extent as not to leave a sufficient number 
to make a re-election; and therefore an amoval of all was held to be void, (2 T. R. 568;) 
but that judgment was reversed in Dom. Proc. 47. R.122. A corporation cannot in 
general amove a member without summoning the party to answer for himself and hear- 
ing him; for he may have a good excuse. Ii Co. 99,a. I Sid. 14. In some cases this 
may be dispensed with; and, where non-residence is a good cause of amotion, it is unne- 
cessary, before proceeding to amove the party, to summon him to come and reside. 
Doug. 149. But if he be removable for non-attendance at the corporate assemblies, he 
must have had personal notice to attend, and that his presence was necessary; the usual 
notice of the intended meeting will not be sufficient unless that usual notice be personal. 
1 Burr. 517, 527, 540. Where an officer is removable ad libitum, he may be removed with- 
out summons or hearing of him, &c. 1 Sid. 15. 1 Lev. 291. In general, the summons 
should show the particular charge alleged against the party to be amoved, (11 Co. 
99, a. 4 Mod. 33, 37;) but sometimes this is unnecessary, (1 Lord Raym. 225, 2 
ed. 1240,) especially where the party by this act dispenses with it. 2 Burr. 723. 1 Kyd. 
447, 439- 

If a member be improperly amoved, a mandamus lies. Com. Dig. Mandamus, A. &c. 
Where it is confessed that a man has been rightly removed from an office, the court will 
not grant a mandamus for a restoration, though he had no notice to appear and defend 
himself. Cowp. 523. 2T.R.177. An order of restoration of a corporator illegally dis- 
franchised relates to the original right. Cowp. 503.—CuHrrry, 

(57) For a consideration of the question of a surrender by the Prot. Episcopal Church 
of their former rights and privileges, consequent upon their incorporation, and of the 
further question as to the effect thereof upon the glebe lands held by them, see Turpin 
v. Locket, 6 Cal. (Va.) 113, 142-6 (1804). For a discussion of what amounts to a disso- 
lution of a voluntary religious society, see Oakes uv. Hill, 31 Mass. 442-6 (1833). The 
franchise of a corporation cannot be forfeited except by judicial sentence, or scire Sacias, 
or quo warranto; nor can real estate conveyed to it be lost to its charitable purpose by 
non user; where possible chancery will give relief. Webb v. Moler, 8 Ohio, 548-52 
(1838). So forfeiture of charters generally, must be by direct proceedings for that pur- 
pose. Dyer v, Walker, 4o Pa. 157 (1861); 34 Vt. 57; Mosely v. Burrow, 52 Tex. 396 
(1884) ; State v. Oberlin Assoc., 35 O. S. 258 (1880). The mere judgment of for- 
feiture against a bank does not ifso facto work a dissolution of the corporation; there 
must first be execution for the seizure of the franchise, before the penalties of forfeiture 
take place. Nevitt vy. Bank Port Gibson, Smead and Mars. 6 (Miss.) 513-63 (1846). 
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tenements shall revert to the person, or his heirs, who granted them to the cor- 
poration: for the law doth annex a condition to every such grant, that, if the 
corporation be dissolved, the grantor shall have the lands again, because the 
cause of the grant faileth.(/)(58) ‘The grant is, indeed, only during the life 
of the corporation; which may endure forever: but, when that life is deter- 
mined by the dissolution of the body politic, the grantor takes it back by 
reversion, as in the case of every other grant for life.(59) The debts of a 
corporation, either to or from it, are totally extinguished by its dissolu- 
tion;(60) so that the members thereof cannot recover, or be charged with 
them, in their natural capacities:(m)(61) agreeable to that maxim of the 
civil law, “‘ st guid universitati debetur, singulis non debetur; nec, quod debet 
untversttas singuli debent.’’()(62) 

* A corporation may be dissolved, 1. By act of parliament, which [*485 
is boundless in its operations.(63) 2. By the natural death of all its 
members, in case of an aggregate corporation.(64) 3. By surrender of its 


(2) Co. Litt. 13. (m) 1 Lev. 237. (n) Ff. 3, 4, 7., 


‘The subject of how a forfeiture of a corporate franchise may be invoked, and the 
consequences thereof, are discussed in this case. 

(58) On the dissolution of a corporation, as by the expiration of the period of its charter, 
the debts due to and from it are extinguished, and itis not in the power of the legisla- 
ture, by renewing the charter, to revive the liabilities to the corporation. Commercial 
Bank v. Lockwood, 2 Harring. 8. The President of Port Gibson v. Moore, 13 S. & M, 
157. The personal property of the corporation vestsin the state, and its real estate reverts 
to its grantor and his heirs. White v. Campbell, 5 Humph. 38. After the dissolution 
of a corporation, the interests of the several stockholders become equitable rights to a 
‘proportional share of the assets after payment of the debts. James v. Woodruff, 2 
Denio, 574.—SHARSWOOD. 

(59) Butif a corporation have granted over their possessions to another before their 
dissolution, they do not return tothe donor. 1 Roll. 816, 1, 10, 20; and vide the cases 
collected in Bac. Abr. Corp. J. If lands are given to a corporate body and it is dissolved, 
they will revert to the donor and not escheat. g Mod. 226.—CHITTrY. 

(60) This rule, which was tolerable only so long as few trading corporations existed, 
and none were dissolved, has long since become obsolete, and by means of statutes and 
the interposition of chancery courts, these mischievous consequences are now, for the 
most part avoided. 1 Sch. Pers. Prop. 290 (2 ed. 1884). : 

The dissolution of corporations and the effect upon their corporate property is now 
regulated by their charters or by statute.. Upon the repeal of the charter of a joint-stock 
corporation, the effects of the corporation are usually vested in trustees, for the collec- 
tion of its debts and the division of its property and effects amongst the stockholders, 
after payment of its debts and the expenses of the trust. In such case the right of a 
stockholder to pass a legal title to his stock ceases upon the dissolution of the corpora- 
tion, and his interest is reduced to a mere equitable right to his distributive share of the 
funds of the corporation, which he may assign subject to all claims which the corpora- 
tion has against him. In the division he is to be charged with all debts due from him 
to the corporation, and his assignee, becoming such after the dissolution, takes his 
interest in the corporate funds subject to his burden; and if such assignee or purchaser be 
a debtor of the corporation, the distributive share purchased or assigned becomes subject 
to his debts to the corporation, and remains so against his assignee. James v. Woodruff, 
10 Paige 541; 2 Denio 574; Angell and Ames on Corporations (11 ed.) 1882, sec. 779; see 
Drury v. Midland R. R. 127 Mass. 571; Bailey v. R. R. 22 Wall 604; Central R. R. v. 
Georgia, 92 U. S. 665; Barkley v. Levee Commissioners, 93 U. S. 258° R. Ry Cony 
Georgia, 98 U. S. 359. : ; ; ; c 

(61) But a debt due to a corporation still remains, though their name is changed by a 
new charter. 3 Lev. 238.—CHITTY. rae ; ‘ 

(62) [‘‘ Whatever be due to an university, is not due to each member singly; nor is each 
singly answerable for the debts due from the university.’’ ] ; 

(63) The king cannot by his prerogative destroy a corporation. Rex. v. Amley, 2 
Term R. 532.—CHITTY. : te : 

(64) But if the king makes a corporation consisting of twelve men to continue always 
in succession, and when any of them die the others may choose another in his place, it 
may be socontinued. Roll. 524. Bac. Abr. tit.Corp.G. But where a corporation con- 
sists of several distinct integral parts, if one of these parts become extinct, whether by 
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franchises into the hands of the king, which is a kind of suicide. 4. By for- 
feiture of its charter, through negligence or abuse of its franchises; in which 
case thelaw judges that the body politic has broken the condition upon 
which it was incorporated, and thereupon the incorporation is void.(65) 
And the regular course is to bring an information in nature of a writ of guo 
warranto, to inquire by what warrant the members now exercise their cor- 
porate power, having forfeited it by such and such proceedings. The exer- 
tion of this act of law, for the purposes of the state, in the reigns of king 
Charles and king James the Second, particularly by seizing the charter of 
the city of London, gave great and just offence; though perhaps, in strictness 
of law, the proceedings in most of them were sufficiently regular: but the 
judgment against that of London was reversed by act of parliament(o) after 
the revolution; and by the same statute it is enacted, that the franchises of 
the city of London shall never more be forfeited for any cause whatsoever. 
And because, by the common law, corporations were dissolved, in case the 
mayor or head officer was not duly elected on the day appointed in the 
charter, or established by prescription, it isnow provided, (f) that for the 
future no corporation shall be dissolved upon that account; and ample direc- 
tions are given for appointing a new officer in case there be no election, or a 
void one, made upon the prescriptive or charter day.(66) 


(0) Stat. 2 W. and M. c. 8. (p) Stat. 11 Geo. I. c. 4. 


the death of the persons of whom it is composed, or by any other means, the whole corpor- 
ation is dissolved. 3 Burr. 1866. When an integral part of a corporation is gone, and the 
corporation has no power to restore it or to do any corporate act, the corporation is so far 
dissolved that the crown may grant a new charter. 3 T.R.199. And where the major 
part of an integral part of a corporation, whose attendance is required at the election 
of officers, is gone, it operates as a dissolution of the whole corporation, which has 
thereby lost the power of holding corporate assemblies for the purpose of filling up 
vacancies and continuing itself. 3 East, 213. And where the election of mayor was to 
be made by the majority of an assembly composed of several integral definite parts of a 
corporation and other burgesses and inhabitants for the time being, it was held that one 
of such definite integral parts, being reduced below its majority of a proper number, 
could no longer be represented in such corporate assembly, and the whole corpora- 
pat was thereby dissolved, being no longer capable of continuing itself. 4 East, 17.— 
HITTY. 

(65) Refusing or neglecting to choose such officers as they are obliged to do by their 
charter is a ground of forfeiture. Carth. 483; sed vid. 11 Geo. I. c. 4. For a forfeiture a 
coporation is not dissolved without a judgment in a court of law to enforce it; and this 
is attained by scire facias or guo warranto. Bac. Abr. Corp. G. As to the effect of this 
judgment, see2T.R.515. 47T.R.122. 2Kyd. 496. Bac. Abr. Corp. G.—Currry. 

(66) A private corporation aggregate may be dissolved by the death of all its members, 
or by the loss of an integral part when it is rendered unable to do any corporate act or 
to restore itself by a new election; or it may be dissolved by a surrender of its franchises 
to the State, or its assent to an act of the legislature repealing the charter. It may also 
be dissolved by a forfeiture of its charter, through abuse or neglect of its franchises, as 
if for condition broken; but not every non-user is sufficient ground of forfeiture. Where 
dissolved by either of the two former methods, no judgment of dissolution is necessary; 
but where there is an existing corporation, capable of acting, which has been guilty of 
such neglect or abuse of its franchises, or of the powers committed to its trust, as to 
amount to a cause of forfeiture, such forfeiture must be judicially ascertained and de- 
clared. Canal Co. v. Railroad Co., 4 Gill & Johns. 1. Arthur v. Bank, 9 S. & M. 394. 
By common lawa forfeiture of charter can only be exacted in acourt of law by scire facias 
or guo warranto. State v. Merchants Insurance & Trust Co., 8 Humph. 235. An act 
of incorporation being a compact between the State and the corporators, it seems that 
the corporation cannot dissolve itself by its own act merely, and that a dissolution can 
only be effected by the assent of both the parties to the compact, or by the judgment of 
a court of competent jurisdiction. Town v. Bank, 2 Doug, 530. Norris v. Smithville, 1 
Swan. 164. _SHARSWOOD. ; 

The origin of our modern corporations and joint stock companies does not date from 
the Monasteries prior to and during the reign of Henry VIII. as one would naturally 
think, but from the organization of the East India Company below set forth, and it seeme 
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strange that the author should have said nothing on this subject, although flourishing 
trade companies, insurance companies, and corporations wherein persons derived their 
voting power by owning stock, existed in England during his life time. 

The Hast India Company which was incorporated in 1600 was originally similar in 
form to many other trading companies in which each member traded with his own cap- 
ital, but according to rules laid down for the common convenience of all who were carry- 
ing on a legitimate trade with foreign countries; but each voyage of the East India 
Company was on a separate joint stock, to which such of the members as wished might 
contribute. Its early history shows us an interesting transition; for the members at first 
took shares in each voyage, just as merchants had combined for shipping ventures from 
time immemorial. Each separate voyage was on a joint stock, and the members were very 
particular in framing rules against private trading by any of their factors. But in 1612 
a change took place which increased the importance of the directors (Mill, History 
of British India I. 22); instead of having different funds, separately subscribed to and 
managed for each voyage, the company determined to have one joint stock only, and 
that the aggregate fund then subscribed should be managed officially by the governor 
and directors. This was an important change in form, but after the first voyage very 
great difficulty was experienced in obtaining subsequent subscriptions. The regulated 
companies corresponded to such bodies as Lloyd’s or the Stock Exchange; the joint stock 
to the London and North Western or any other railway company. There had beena 
joint stock bank of the Levant Company for trading to the Morea. The Canary mer- 
chants, incorporated by Charles IT., also had a joint stock; but the two great companies 
which enjoyed this constititution were the Royal African Company and the East India 
Company. The Guinea Company never obtained parliamentary sanction, but it had an 
important place in the history of English commerce. The East India Company was 
re-established as a joint stock affair in 1657; King Charles gave them every encourage- 
ment and ample privileges, which included the power to suppress interlopers and to 
exercise government in India. Fire insurance companies were first instituted in 1681 in 
London, during the mayoralty of Sir Robert Clayton. Growth of English Industry and 
Commerce; Cunningham (1892) vol. Modern Times, pp. 27, 124, 162, 225. 


THE END OF THE FIRST BOOE. 
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